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CHANCERY. 

Momdayt November 12, 18S6. 

SPECIFIC PERFORMANCE^QUIA-TIMET BILL. 

Vkrkkbr v. Lord Gort. 

This was a bill filed by the Hon. John Prendergast Vera- p^ 
ker, and Maria Vereker, otherwise O'Orady, his wife, and Standish miniage of 
0*Gnidy, their eldest son, a minor, against Charles Visoonnt Gort, and ^rt^i^jji^ 
£yre Lloyd. and core- 
By deed of the 7th January, 1814, the lands of Roxbnrgh were set* Qf£^\ \f^J^, 
tied to such uses as the defendant. Lord Gort, and his son, the plaintiff, brancetaffect- 
shoold appoint, and subject thereto to defendant for life; remainder to Court will de- 

pkuntiff for life, with remainders over. ^^ apecific 

-» J A i. peiformance 

By deed of 22d November, 1814, being plaintifis' marriage setde- without an in- 

ment, the said lands, in consideration of the marriage, and of £10,000 "^^^^^^ 

the fortune of the plaintiff Maria, paid to Lord Gort, were ap- damage baa 

pointed by the defendant Lord Gort, and the plaintiff Mr. Vere- iocumbnnoera 

ker, jointly, to trnstees, on trust for Mr. Vereker the plaintiff, for life, baving actually 

and then to secure £1000 a year, to the plaintiff Maria, in full of guiuaod 

jointore, and subject thereto, to their first and other sons in tail, with re- ^''^ '^'"i? "> 

matnder over. being sold. 

This deed contained a covenant by the defendant, which was the foun- 
dation of the present suit, and thereby he Lord Gort agreed, that he, 
his heirs, executors, and administrators, would out of their own proper 
monies within 5 years from the date thereof (22d November, 1814,) 
pay off and discbarge all and every charge and incumbrance affecting 
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ibe aaiA landt of Roxbn^fa, sod all intenat doe, or to grow due 
thereon. 

At the timeoftfaU deed being executed, there were MTenlchargea and 
incambrancet affecting the said land*, and on the 30th of Juljr, 1B30, a 
1)iU was6led bjr Thomas Hahon and othar*, againit Lord Gort, and hii 
•on, the pment plaintiff and otfaen^ for the purpose of ruaing a charge 
of £1000, and an arrear of interest ont of the Kud lands of Rosborgh, 
and for a sale thereof and a recMver. And on the SIst October, 1833, 
another bill was filed bj Simon Rose and others, for the purpose of 
raising aoothw charge of £1000, affecting tbe and lands, which bill also 
prayed a sale and a reoeiver. Both these incumbrances had been charges 
on the lands at the time of the corenant. 

About theSOthof January, 1831, by an order in tbe first of the abore 
causes, a recet*er was appointed over tbe abore lands, but Lord Gort 
having made some arrangement with the parUei, the receiver did not 
receive any of the rents, except one sum of £32. 6>. Id. By an order of 
SOUi June, 1835, the reocsTor was extended to the second of those canses, 
and an order made on Mr. Vereker.the plajotiff, to furnish a rental; and 
the receiver was about to let tbe lands, aud go into receipt of the rents, 
when the present bill was filed. 

Tlie second defendant Eyro Lloyd, was tbe executor of the surviving 
trasteeln the deed of 1811. The bill prayed, that Lord Gort might be 
deereed spetifioally to perfiHm the covenant in tbe deed of 22d Novem- 
ber, ISli, and pay off (within a tana to be fixed by the oonrt) the 
durges and inonmbnuioes which affected die said laads at the time of the 
execution of that deed, and that a reference might be directed to the 
Master, to ueertun what iuonmbranees affected the lands at that time, 
nd how much mmdnad still due thereon. 

Lord Gort aibnitted by his answer, that ha had not fulfilled tbe 
ovenant, but sud, he paid off as much of die iiicambranc«s as he was 
hie i and further staled, that there were questions depending between 
lim and tbe |<arties claiming the incumbrances, which were the subject 
f the two sniti in which the receiver bad been appointed. 

Sergeant frrMne, and Messrs. C^uM,Q.O.,and>fi;^!»u;farthe plain- 
Wt, — This case stood over from last temi in tbe hope that a compro- 
nise might be eArted ; that expectation had been dis^tpointed, and the 
daintifls now called for tbe decree of tbe court. The injury here was 
vther anticipated than as yet actually arrived. But a party may 
He a fatn-fttnef biH before he has been actually damnified, if suits are 
Msding which will certainly inflict injury, unless the defeadaat per- 
brms his covenant. Lord Ba»tlagh t. Boyea{a)f Otg of LoHdim r. 

(a) I V«m. ISO. 
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Jhak (b)f Wfigki r. BtU («>.-*-[LoiiO Ca^OBLLOtt. Thought 
at finl» he coaM not give » deoree^ until first an inqoiry Wfts directed* 
whether the plaintiffii had been damnified, and hoir &r damnified.^'i^ 
We hnro proved the eorenant to paf off the inomnbraaGee aieet- 
ii^ Bos^ni^ wUhia fire yeaie : that hae mot been performed ; and 
DOW there wre two soitB by kiOQiiabraneers on that oMte^ m one of 
iHiich» a deoiee hae been proMnnced for a nie of Boxbnrgh within six 
iM5Pn %^«, nnleae the menmbranee be paid off in the mean time. 



Furimt^ii^C^ and Lmtcmoke, for defendante^-^The ooto- 
laat is mere properl j the tnbjeot of aa nation at law ; and where that 
is the eaae^ thia conrt will not deeree speeifio perfetmance. FUiU 
▼.J9NMdbii(<0« In CW T. -Hmfcr («), the conrt lefoaed specific per- 
fivmanee of an agreement to transfer stods. If Lord Gort is nnable 
to perform due corenant^how can the conrt compel Urn? He has pledged 
Bolaade for the performance of it: this court conld only make a per- 
tonni deetee against him» and eoold not make a decree affecting any 
•f hm estates, for they are not pledged to this coTOnant. In Rayner 
r. Same (/> a demnrrer waa allowed to a bill for spemfic perfor- 
i^ane^ becanee the remedy at hw was more applicable to the case. 
Darwf r. Imd Winehekta, {g) In the case of Zrord Ranelagh r. 
Bnyei, rfted by the plaintifMhere was an issoe of jrnaninm domm> 



Mr. CMnSj Q. C^ in reply^— In one of the snita which have been 
mstitwted by the incombrancera, there has been a deoree far the sale of 
Roxbnrgh, which b the fiunil, estate. If the court waito for an 
inqnirr into the damage sustained, the misAief will he completed. 



Lord CHAifcnLLon.^Tiike a decree to pay off the two incumbrances 
Stated in the bill, and for wWch suits have been actually instituted, and 
refer it to the Master, to inquire what other incnmbrancee are still out- 
standing, which affected Roxburgh, at the time of the covemmt m the 
deed of 1814. 

TkefoOawingart the nUnuies of ike decree, as eniered m ike 

Begisier*s Book. 

Declare that the defendant Lord Viscount Gort is bound spe- 
cificaUy to perform the covenant contained in the settiement 
bearing date the 22d November, 1814. And it appearing 

(6)3 A&. 511. (e)lDsn.Ei.IUp.95. 

(d) 8 V«. 162. (0 1 P- ^- ^^^' 

(y)t£dcn. 138. (^) ^ Cox. 318. 
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fcj U« Ssal dMTOT hfiiag d>ta 88tk April. I8S8, i 
m Ike OMB n wfciek Bimom Btme, mad otketm, m 
ami nM Lord Vtatoant G«rt, ai 
Ami tfce nid landi of RnbniBk kmn beea deovod to 
be mM tor po jutMi t of eeitaia ruiw, BaoBrtiag ia tbe 
wMo, to tbe lODi of £2686. 9%. 2d, tbrnkf dMMd 
to be dna on foot <rf eertani diM gco wbieh dftcte d 
nid hod* of Roxbo;^ at tbe tinw of tbs cxaeatioa of the 
■aid Mtdomoat, with intorMt and coata aa tbenn maatkaed. 
Let nid Viaeoont Gort, withio aix calendar noatba fin^ 
date bereof, pmj off and diadiar^ onto tbe aennl patio — 
hj aaid decree declared entitled tbereto, tbe oemal aon, 
eoeta, and aecmiog inleraat, thereby decreed to be nned 
hj nle of aaid landa, imlen nid Lord Gori, shall in tbe mean 
time, ptuaaant to tbe leave bereinafter reaerrod, giT* unto 
tbe plaintiff^ a good and aaffident indenmitj againet aaid 
aeveial aama, coata, and intereet, fo decreed to be raiaed aa 
aforeaaid. And accordingly, let tbe aaid Lord Gort, be at 
liberty to lay pn^ionla before tbe Maater u to audi indent 
nity, and thereapoD, refer it to tbe Maater, to approra ot a 
proper deed or deeda, inatroaient or inatmmeBts, fiir the 
porpow of carrying aach indemnity into effect, and let ancb 
indemnity be made or given to aaid J. P. Vereker, for 
tbe benefit of himself and the other plaintiffs in this eaoae ; 
and in case sud Lord Visooont Gort, shall not giro sod in- 
demnity within the time aforeaaid, let plaiDtifis be at liberty 
to issne prooesi to compel performance of this deerecs and 
let defondant &. Lloyd, hare his costs against [rfaintiffi, 
and let plaintiffs hare same, together with tfiair own eoirts, 
in tbe canae against said Lord Viscount Gort ; and let tbe 
parties be at liberty to af^ily to tbe court for farther direc- 
tions if neoeaaary. 
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T%ur$de^f November l5ilL 
BYE-GONE BENTS— BENTS ATTACHED, WHEN. 

Bland and others «. Goold and othenu' 

Tiiis caofle came on for farther directions. The Master had made Rents accrued 

his report* The only qaestion which arose at the hearing was, as to a ^^ ^^\ ^f^* 

certain som of money, being arrears of rent, now in the hands of the re- bjr the nceiTer 

cuTer, who had been appointed not in this cause, bnt in another caose 'J^if^ \^ ^ot 

of Rkkanii and others against Crooi!i and others, all the parties in which byegone rents; 

were also parties in thb cause. oeiTeTis^zr^ 

tended by 

The Attorney General and Mr. Pigotif Q. C, for the pkintifis. — tfaer directions 

We seek that the receiver in the cause of Richards v. Oooid should !^' J^^*?!t' 

fefFBo to credit 

be extended to this cause, and that the sum now in his hands, being of suit by prior 

rents received oat of the knds in the pleadings mentioned, should be |^f^^j^' 

Bsde applieable to the payment of plaintifis' demand in this cause, which ing before the 

it is admitted has priority over the demands of the plaintiffs in the ^'^'^'^ 
other caose. Our bill prays a receiver. 

y 

Mr. BkuUmmey Q. C, and Mr. W. Brooke, Q. C, for the defendants. 



in the other cause.— The sum in the hands of the receiver is 
in the nature of bye*gone rents. The plaintifis here, we admit, have a 
right to extend the receiver in the other cause to this, but they have no 
right to any rents hitherto received, bnt only to those which shall here- 
after accrae. — [Lord Chancellor. Have they not a right to attach 
the rents which have accrued since the bill in this cause was filed ? It 
is admitted, that the demand of the plaintifis in this cause has priority 
to the demand of the plaintifis in the cause of Richards v. 6roo^]— 
We submit the plaintiflfo here have no right to attach any monies now 
ia the hands of the receiver. A party who files a bill for a receiver 
does not thereby attach the rents. The rents are not attached 
nntil the order for appointing the receiver is actually made: all 
rents received up to that time are bye-gone rents. The plaintiff here 
is an annuitant, and can have no better right than a mortgagee. In 
Thomas v. Brigstoche (o), it was held that a mortgagee has no title 
to the rents of the mortgaged premises which haye been paid into 
court by a receiver appointed in a suit for establishing the will of the 
mortgagor. In that case Sir John Leach said, '' a mortgagee is only 
entitled to such rents as accrued due while he is in possession of the 
mortgaged premises. — [The Lord Chancellor called on plaintiffs* 
counsel to answer the case cited.] 

(a) 4 Ruks. 64 ^ 



6 CASKS IN CHANCERY. 

Ths AOonug GattrmI mad Mr. PigaM, Q. C, fior tlie ^autiffk— In 
that can the mortgigw wm Bot a psrtj to tke But, bat pvMoteda p«^ 
thion. Wa ban filed our bm, aad w« My that fiiom Ikt Ibw of A» 
bill filed the nnta ara attMbed. The eoart nid, ia that mm, the renu 



the applicatioa is broi^lbt fimnud the nata an a 

■er, whea «• fled ew bil^ tte wBi afahrieM to the pel 



Lon> CuNCELum^— I itnak the bffl fled amiihii aJltharwai^afc 
Ibe raeeirer tea raeMf«d ilBeetba tnae at ttiag the bilL 
Decree accwdiagjy.Mio^t by theAttoraa yO wiwlfd Mr. PigiW. 



AriKnfiqr, Ifowmber 17. 

SHEBIFFff ACT— H.B6IT TWHNTY-FOUR YBART OLD^ 
JUDCMBNT NOT RSVIVKD. 

Ladf Cbarlottk Mahon, ^edtiraw. 
JoKM Chiracm Frrwrncw and Hc«h JBuirT> R e tp ead Mli . 

wUchblLa Tbiawa*«petilloanadertba5lt6m4,e.5&,fiirar«eriTCr,ortte 

S4 TMn afo, the reeeimr obtuned by BnAj, wb» wet a nartgagae^ aboald be ok- 

^^^^l*^ tended to the natter of IhUpetitiofi. The petitloMrwaa the enmtrui 

not Mcfa M ef Jobn MaboBf who had obt^ed a j u dgment agidnt the raapoadeal, 

nit^'^. FIUffikboB, in 1807, which jadgnent had beea rerind te 1814, aid 

tiopr<rrar«- ,„ ;!»{( |yuj then Uaaed. A etnidkieBal order havia* beta prnMHwad^ 
Mlwnndar ' —ok- 

^PM hi) ^'' ^""f'V^t onbebtlf ofther«p(ndeat, Orady, ibewad eaiN^ al 
h*i |OTM loM Ae Rotia, why the oenditkinal order ibonld not be mda ^aelnte, em 
^^~^m' *'^ ffraand that, by the petitioner'! owa ahewiag, It i^Mred that the 
„uH •twulon debt wai haired by the statnto of limilationi, ae payipmt, or acknow* 
bX^udM** I^iiS™*"* '■> <rriting, baviag been made for Bpwarde (tftweo^ years. ■ 
UMtMindw, 

HoNoit held, that the proper coarte weald be, wider Aaaa air* 
meee, to move the Lokd Chanckllvb to sat aude the coadhioiiid 
Aeoordlngty, 

«n. Surroiiffhi and FruHeit Ftixgerald moved the Lord Cna- 
R to Ht aside the conditiDnal order ; 

Mr. Bland, for peti^oner, haring stated tbut there were, in fact, 
Dti on account, made within 20 years, 



CASES IN CHANCERY, 7 

Tke Lord Chakoilu>e gare le«ve to prefer mi amended petition ; 
and tluit petition havinf iweii aeeofdin^jr preferred, it was ordered 
that the aame thonld be naored on notice, and noir, on this day, 

Saturday, Nov. 17, 

Tbe Aa^mey-Omeral and Mr. Skmdy for the petitioner, stated the 
matter of the petition and nffidaTit to verify, which set forth, that the 
j a d gmeat had heen obtained in 1806; that an degit issned in 1814; 
thai a snm of £700 had been paid on aceonnt, in ikhe year 1818 ; and 
that, in the year 1819, a fortlier pajmient liad been made; that 
£1959. 158. 6d. waa now doe ; tint the rental of the lands, sought to be 
afeoted, was £600 »>year ; that tbe original oonnsee was dead, and the 
petitioner his representatifo ; and that Brady's mortgage was snbseqoent 
to petitioner's judgment. 

Measfa. Bitnmtffki and PraneU PiizgeraUf for the respondent 
Bfudyif— •Thia leapondent has a UMrtgage executed in 1815,, and lias 
got a reeeiver under the mortgage act The utmost ralue of the aAdar 
Tit of the petitioner, stating payments on account, can only be this — ^to 
entitle the petitioner to an order of the court of law, for liberty to issue 
a icirejaeiaa to revive. TIm respondents will have an opportunity of 
pleading to the mi. fa* Ai|^ until the judgment ie duly revived, the 
peliUoner is not entitled to sue out an sfa^ and therefore has no right 
te a reealver imdertiio statute. The remedy, given by thu statute, haa 
been deacribed by tlM Master of the Rolls, as an equitable execution, and 
was plainly in t e n ded to be snbstitnted instead of the remedy given by 
the statute of Westminster, this diUbrence existing between the two 
rsmediea, vis.— 4liat, at law, the judgment creditor could extend a 
meietyonly; whereas a ootnrt of equity n enabled by this statute to 
appoint a receiver over the entire of the debtor's lands. But the ere- 
ditor most be in a condition to elect, and must in fact elect, whether he 
will proceed at law or in equity : and on that principle, where the ere- 
ditor has sued out an els^ your lordship requires that he should enter 
a rule^ vacating the award of the dtgit^ before a petition for a receiver 
win be fiated. When the judgment is more than a year old, the court 
has no jurisdiction to appoint a receiver under this act, unless the judg- 
ment haa been revived within the year : for, otherwise, the judgment 
creditor is not entitled to sue out an tUgit This has been so held in 
several cases; In re Haeenden^a); AfunL(b); Anan.(c). Here the 
judgment is 32 years' old, and has not been revived since 1814, and the 
oonnsee is now dead. The only question is this, does the circumstance 
that an el^U was issued in 1814 make any difference? And clearly it 
does not. That writ was returnable 24 years since, has not been exe- 

(a) 6 Law Rec M.S. 361. fh) 4 Law Eec. N.S. 29. 

(r) 6 Law Rcc. M.& 307. 
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ROLLS. 



iday^ November 2d. 
PRACTICE—PETITION. 

In re CuioiiMs', Minora. 

Hr. MoNAHAN iaid, that in this matter he was instructed to shew . ^. 

In the mat* 

cause against a conditional order for an attachment, obtained on petition cer of minon, 

last term. There was, howeyeri in this case, no petition to shew cause, ^JmTin^to'''^ 

and as some doubts were entertmned that cause could be shewn without shew came 

ly Counsel begged to be informed by his Honor was it neces- d^onVi'^J^ 



sary ? — [Master of the Rolls. It is : I have not jurisdiction without obtained on 
the petition.]— In the ordinary cases, as, for example, where there is a out a Amber ' 
conditional order for a receiver on petition, it is held, that, under the Pf^^n ^^r 
new rules, and the act of parliament authorising them, a petition for 
shewing cause is unnecessary. 

Master of the Rolls.— That act does not apply to this case. 



Momday^ November 5th* 
PRACTICE«*INJUNCTION— 92d GENERAL ORDER. 

Lambert v. Lambert. 

Mr. Brewster, Q.C, moved, on bill and answer, that the injunction in an injunc- 
to restrain the defendant from cutting timber, &C., obtained in this cause, ^i^J^'*;,,^ 
nijglit be continued to the hearing. pbuntiiT except 

to the defend- 
ant's answer, 

Mr. J. H. Blake, Q.C, took a preliminary objection. The bill in this "^^^^^^^ 

cause was filed on the 38th of November, 1837, when the present injunc- 92nd General 

tion issued, till answer or further order. The answer was filed on the ^J^f^gi^ ^ 

4th of June last ; but to that answer exceptions were taken, and regu- injunction is 

larlj filed within the fourteen days, pursuant to the 92d general rale. „q^i i^e 

These exceptions are as yet undisposed of. The present application, ®'^^^'^°*] 

of; //eM,that 
the plaintiff may move on the bill and answer, notwithstanding tlie excsptions, to con- 
tinue the injunction 

C 



CASES Di THE BOLLS, 

• kafKvpv, m it g ia t tm m M he ^m 

L»T« wit JMMTwaA. TW j 

«r Lis fnmtnt maliiam. If be tbtda ff ** *b>de bf bit ^axpumm, 
tltea, aoMnliY (• tke 9U ndc dMtv CM be m and af a^ appfitaCi«i 
■iitii ^ur tkt i^iiiflimi ^ ^M Wat ripiirl «£ Btf be Aa^i 



■fM it; &r. WW MwMi^lbtfa 
Ac MM* nwHiw«M. Wc an^ hmmrtt, qtate itmif to WMt tbe jg^ 
mtmtafflitat'mm fwi iW — Tte, if ibii |ilMMlir ■ill nailii il ii|,dM Ij 
ah— Iwi a y Jm €% et ftmm. 

Mr. gfw^lr.— We vtll set ebMiwi ov eneftigM. I imn aerar 
luardof «hA — otyectiwi — tkefmtmt. It ia Mrtaulf ibeeowHoa 
fnetieu i« tbw eo«rt, to wore for tbe rtmtimiiwr of aa t^iMlioa, whb- 
0Ct prejaiiee to ttceptin— pewdJayi bat if tbe eaort tbiak it ligbt, wb 
■ra qaita wiUtog to poatpooe oar appliatioa nntil tbe eueptioaa Aall 
bare bean diifMMed ot 

HAtrn or thc Rolu. — I aaa no oeeauoa for poatpooia^ tbe pment 
application. Exeeptiou, no donbt, onder the 92d mle, pndon^ tbe 
arlglnsi injunction till thejr are diipoeed of; bat that ii no reaaoB wbj 
tba plaintiff majr not now, if be think* proper, mahe his preient applia- 
tion. Tfaa praetiee of tbaoonrt liaa almja been to allow the plaintiff 
to more to eontinna Ibe injnnction, notwitlntandiDg the exceptiona 
pending, ai tba aaawar vomj bt qnite snffident to entitle the plaiodff to 
carry tbe Injunction, though Inanfficient for tlie cbargea in the bill and 
the general pnrpoM* of the anit. 

[The motion waa acoordinglj debated, bat the discoHion wai merely 
aa to tbe faoU.] 



IN MICHAELMAS TERM, I8S8. n 

Monday, November 5th. 

PRACnCE-4»7TH GENERAL ORDER— AMENDMENT 

OF BILL. 

O^Grady and o^kers 9. Barry and others. 

This was an appRoatlon for liberty to amend the bill in this canse^ Where newlj 

filed on the 13th of March, 1835, by stating the liacts in the affidaYit mattOTisma- 

mentioned ; and also for leare to take off the file the supplemental *^"^ tothn 

bill in this canse, filed on the !S9th of September last; or for soch cuepandthe 

other order, fte. pUintiffiiMeUiy 

torily eooount- 

Mr. J. H. Blake, Q. C. stated the focU from the affidavit The original ^^'^^ 

biO in this cause was filed in 1790 ; and a decree to account was pro- der a second 

noonced in July, 1 803 ; under which the Master reported, finding £7,864 [^'bUl?^' "^ 

dae in June, 1808. In 1809, there was a final decree, pursuant to the re- teniis,Bltbottgh 

port A supplemental l^iQ was filed in July, 181 7 ; and a further supple- weeks may 

mental bill, being that now sought to be amended, on the 13th of March, ^^ expired 

after all the 
1835. To this last mentioned bill, the defendant, J. H. Barry, filed defendants 

his answer on the 16th of March, 1836. In NoTcmber, 1836, the ori- *»«▼« M»we«dt 

and before Q<^ 

ginal pUdntiff died, when the suit was revised by the present plaintiffs, ticeof theuo- 
The last answer was filed on the 4!th of January last, but issne has not ^^/^ '^^ 
as yet been joined. 

On the 16th of January last, several documents, material in the 
cause, were disceyered among the papers of Lord Ouillamore, at his 
house ; and a further discovery took place on the 28th of the same 
month* Copies of the newly discovered documents Were prepared, and 
phuntiflBi' counsel were requested to meet in consultation upon them ; 
but, in consequence of the illness of some, and absence upon circuit of 
others of pliuntiffs' counsel, the consaltation did not take place until the 
8th of May, when a supplemental bill was advised, and accordingly 
prepared, but was not filed until the 29th of September last, in conse- 
quence of the ill health of Lord Ouillamore^ as counsel were of opinion 
that unless the plaintiffs were able to examine Lord Ouillamore, the 
supplemental bill would be unnecessary. 

Issne had not been joined at the time of the discovery of the new mat- 
ter, the supplemental bill of 29th of September last was therefore irre- 
gular ; and it was necessary to obtain leave to withdraw said last men- 
tioned supplemental bill, and to put the newly disooYered matter in 
issue, by way of amendment 

The main question in the cause is, whether the defendant, J. H. 
Barry, after he came of age, assented to an engagement made by his 
&tfaer and mother with the plaintiffs in the original cause, to the effect, 



CA8B6 IS racsoixs. 




twk»f« Uca MTiOn Bw^ jwn ayi^ Mtaiflg fartfc tkefvtnk>s«f lb* 
M^rMi|:>M<M« ftiiiirlJBlii. Awllj rflii Ihi iiri ifawiiM.lij ■iifaJlli 
ruld, cLc tektf «ftfaenid J. H. Bny.wiik LmiG^O^an. «tbcM 
liihalf rfffcr fiUwtJXi m ike Migual aiK, b aBif^Hia af fiVMaA- 

ItbuMtfa* JmhwJ dii^ tke Miawity ^ tke tMJ.B.amrj-, mi, 
that i^M hm wwif «f age, tha aaiica dMMad ikarid W ^i«C 
TU9mmmmm4mtlmiikm mM»4,^m fmttrti'tmgi MtitKlkmiatiiBam 
ha4 MMfdiagJjr baaa «Mpca4ed ; and ikat, pamaal to iW ■ 

■MM, Mvaol fi^TBHatf </ iatBi»< had hcaa Hade to tk 
OwUMiara, ea bafcalf af tJw pUatift i Md t^ n 
bad baaa ua* hr fM mmI Meadm, J. a. Bacrj, ^« ka kad ova «f 
afa, aad wliaa ha t% f nmed b'» thaata to the wid Lari 6 « n i^ Mf, ftr 
Iwriaf nud hM i ni aaa r a topreveat tke wlaofhia lidi, aad la y iealed 
tba umtitiuanca of the mmI hriliMiife vntil Um Mid defwdt, J. H. 
Barry, AmiU nt*e funds for die diccba^eof tkanid plaiatiA' dw— dir, 
wUcli ba aaid 1m wa« t^en dwng. 

Tba atbar dMamaala were letter* writtea hj the detadMt'a fatker 
to Lard OnUlHwm, and referring to the payiiMiiU made ponaut to 



'Mia aAdarit fiutber lUtad, tbat npon preeenluig tlte newly diaco* 
vcred duwitnanU to Lord OniUanore, hi* Lordahip expreaaed hia pei^ 
but recollaotian of ail tlie Acta to which ^107 related, aod that hk 
LorJihip if at praaent ao mnch raatored to health, aa to be aUe to 
undtirgu the neceiBary exuninatign reapecting them ; and that, nntil 
tl<tt diioovury ai afureMid, the plaintifia were wholly igBoraat of the 
ialtl levoral fitot» and documenta, thej being minors at Uie time of which 
the laid documenu bear date ; and that the laid newly diaoovered mat- 
Ur ii Riaterinl and neoetnry to the plaintifia' caae. 

After tlia foregoing ttatenent, the learned eountel aubmitted that the 
plaintiff! ibould be U liberty to amend the Ull filed on the ISth of 
Moral), 183A, by thereby patting in iiaue the newly diMoreted &ola 
and deonmeuta u aat forth in the affidavit ; and to withdraw the anp- 
plenentol bill of SOth of September laat. The newly diseoTered mat- 
tor la pUlnly nateriol ; the dalay of the preaent applioatiw tor leave 
to amend is Mliafaotorily ooooonted for ; and there ean be no doubt the 
wurt hu Uie anlhorlty to make the order here wngfat fgr, ootwith- 



IN MICHAELMAS TERM, 1838. IS 

sUnding the 57ih general erdar, which requires naftke of the applieation 
within six weeks after the last answer has been filed. JUSlbemke r. 



Mesan. PiffoU, Q.C, and CoUins, Q.C, contra, contended that the 
57th general order onght to be a condoaive answer to the present ap- 
pliosSien ; especially as they said that the demand, now sought to be en- 
breed by this suiti is, at least as respects the defendant, J. H. Barry, 
Tery onjnat. 

His Honor 8»d lie would consider whether, upon any, and what 
terms the present application could be complied with ; and if so, that 
the vmU prenonnoe his order the next day. 

Tueadayy November %ih. 

Wm HmioB, referring to the application of the preceding day, in 
OQrodg w.Barr^f said, that two questions arose upon the present 
appfication : — firsts whether, in particular cases, this court could dispense 
with the strict obseryance of its general orders ; and secandlyf whether 
tins is a case in which the court ought so to dispense, and allow the plain- 
tUb to amend t^eir bill, notwithstanding that the notice of their present 
applicntion had not been served within six weeks after the last answer 
ffled, pursuant to the 57th general order. As to the first question, his 
Honor said, I have the authority of the settled practice in England, for 
sayings that these general orders, being framed for the general adminis- 
tiatioa of equity, must always give way, when it appears to the court 
that liie equity in any particular case requires it. 

Now, I have looked into the bill, and find that the newly discovered 
matter is highly important and material to the platntifis' equity. The 
delay chargeable on the phiintifis is satisfactorily accounted for ; I shall 
therefoie allow them to withdraw the supplemental bill filed on the 29th 
of September last, and, upon certain terms, to amend the bill of 13th 
March, 1885, by inserting the newly discovered matter. The order is — 
Let the plaintiife be at liberty to take off the file the supplemen- 
tal bill, filed on the 29th day of September, 1838, they under- 
taking to pay to the several defendants therein any costs occi^ 
sioned by the filing thereof. And it is further ordered, that 
the plaintiffs be at liberty to amend the bill, filed on the ISth 
day of March, 1835, by stating therein the several matters 
stated in the affidavit of John Bagnall, the plaintiffs' solicitor, 
filed the 27th day of October, 1838, to have been discovered 

(a) '8 Sim. 160. 



14 CASES IN THB ROLLS, 



is tfce OMMrtk af Jamnry, 1838, m the tarat of the pbiirtili 
■Mldngiadb ■ifiliiifl wWria oae week froa tke dale flflUs 
order, «id mderUkiiig aot to req[siro the wmi of «■ j of 
the defendaati^ mto the defernhHrti* Joha Harold Bany aad 
Ridiard Hanrfd, to nid aaModoieiitay aad to ffle a geMial re- 
pKcatiott withia too dop after fidl aMweri ihafl boiled hy 
them to Hud aawadaMnti^aBd to i^ipearaft Aeheariag^ 
eerriee of Mih|NeBai. Aad it ie fiirther ordered, that the 
plaiatift do pay to the laid Jeha Harold Barrj hk eosia of 
appeariof on this waolion, and abide their own eorta in rrlafien 



NOTE/— IW ftUowiof apgmn to b* ilie moU oC tke dUcMMM «■ the nloBCt of 
tbc aawndflMVi of the bill, under the 54tb ewl 57th Gcncna Orden oTMov. 1834 :— 

lit. lliebilliiiejbeeiiiciidediip tothetiineof filiogtbeicplkatiei^biitiiotall^ 
evecpl io fpeeiel eut§, m to wfaidi there does not eppcer to be any wttled rale. In 
the case oi Nangle ▼. Batewum, wfaidi cbbm before die Master of the BoQs thh TcnBt 
OB dcmomr to a loppleinental bill, filed after mam joined and tevenl wHntMw exm. 
mioedi btti before pobUcation had ptaed the grounds of d e Hwui e i were^ thai the 
•oppleoMotal bill contained OMtter not properlj snpplemeatalt being, in fact, a new 
case^ raising a new and dilTeient issue Irom that already joined, and partly examined to 
by the parties. His Honor, upon the authority of Colelougk ▼. Evans (a ), allowed the 
demurrer, hut without prefudiee to the plaintiff applying to withdraw his reptiea* 
tion, and amend the original bill (b J, Subsequently, the application was made, 
and granted* 

Sd. Before answer, plea, or demurrer filed, the bill may be amwidgd as of oonne in 
the office, as often as the plaintiiT thinks proper. 

Sd. AAtr answer, plea, or demurrer filed, and before replication, the InU may be 
amended eecr, without any rule or order for that purpose, and at any time ; the 54th 
General Order being independent of the 57th. Stewart t. Service (e). But no second 
amendment, after answer, pice, or demurrer filed, can be made without special leaye ; 
and where there areserenl answers, &c., the plaintiff* cannot amend once after each ; 
but baring amended after the first answer, he cannot amend again except by order of 
the court. Malone v. O* Connor (d) ; Lord Louth t. Titdai (e). Further amend- 
mentSf after answer, must be regulated in ordinary cases by the 57th General Order; 
but this order will be dispensed with whenever the justice of the case requires it. 

(a) 4 Sim. 76. 
{b) As to amended bill varying the issue» see Peed t. Cussen, 5 Law Rec. N.S. 141. 
(c) 5 Law Rec. N. 8. SS6. (tf> 6 Law Rec N. S. I. 

(e) 6 Law Rec, N. S. 5. 



IN MICHAELMAS TERM, 1838. Id 

Wednenk^y November Idu 

PRACTICE-r-PETITION IN A CAUSE. 

Corcoran v. Sparrow. 

Mr. W. Brooke, Q*C^ moyed the petition on behalf of the receiver, J° * eam^, 

that he might be at liberty to let certain premises in the oocopation of Uoq !• prefer- 

the defendant ; and also, that, before the letting, he might be at liberty red in Taction, 

to expend the soms of £10 and £20 respectively, upon the necessary Term that the 

lepairs of two houses on the (Hremises, &c — [Master of the Rolls, ^^^^^^^u 

There was no occasion for the petition here; the application shodd be made in 

bi?e been in the ordinary way, by motion in the caose. I find, npon J^jjf^^ 

]ooldog at the petition, that it was entered with the Lord Chancellor's >» the canae, 

Sec^tary npon the 26th of October ; so that nothing coold be guned ^i ^ot m^ke 

by it, bat mnltiplication of costs in the caose.] — The Lord Chancellor ^^^f.^" 
directed the petition to be moved before your Honor. 

Master of the Rolls— Yes : because the petition was unnecessary. 
I most now desire the solicitors to understand that, for the fnture, 
where a petition is thus needlessly presented, I will not make any order 
npon it. 

Friday^ November 16iA. 

PRACTICE— PETITION. 
1st W. 4, c 60 — 5th and 6th W. 4, c. 55. 

Johnston v. Anketell^* 

Mr. HcoHSS moTod that the order of reference in this matter to the In all peti- 
Master, to appoint a new trustee, under the 1 W, 4, c.]^60,f be renewed, ^^^^ under 
it being now upwards of twelve months old. the 5 & 6 W. 4, 

application 

The Master of the Rolls, being about to grant the motion, in- rabee^uent to 

toe onffinal 

quired if this was not a petition matter, and whether or not there was motion, must 
•ay petition for the present application. ti^n"r ttS" 



Mr. Hughes said there was not, as he understood, that in all petition 
tiie first petition gave the court jurisdiction to deal with all subse- 
qnent applications in the same matter. 

o See ante, p. 1« 
t See the original spplicstion in this matter, 5 Law Use. N. S. 201 . 



purpose. 



U CA8B8 IN THB BOLLS, 

Ma^tbr of THB BoLLk— «b woold haTO betn well if the leFenl acl0 
of porliameiity giving the jurisdiction in matten by petition, had ooa- 
tained a daote, making the firtt petition sufficient for the purpose of 
jnrisdicfciony in all the subsequent applications in the matter : but the 5 
ft 6 fFl 4^ c 55, is the only one of these acts making such pro?isioD. 
You most therefore have a petition for the purpose, before I can make 
asy order in this matter. 



JUanda^f Nacember l9iL 

SOLICITOR— APPOINTMENT OP, BY MINOR PLAINTIFFS, 

ON ATTAINING THEIR AGE. 

Bbnkbtt and Whbblsr, and others, v. Whebler, and others* 

Where there Mr. T. Wheelbr, moTod on behalf of three of the pkiodlb, Robert 

!!!^J^.^^f Wheeler, Thomas Wheeler, and Adelaide Bott, that the order made 
court Appoint- 

ing a iolidtor in this cai|se on the 29th of May, 1827, appointiag Riohard Bewsett, 

^^m^ stdicitor for the plaintiffs in these causes, be varied ; and that the said 

plaintifii, Robert and Thomas Wheeler, and Adelaide Bott, be at liberty to a»- 

the epplicttion point R. Wogan and Co., as their solicitors, instead of the sud R. Ben- 

of Mmieof QQif Jq gn^ order named ; or, for such other order, &c. 

those who osd 

oome of agoi To ground the present application, the plaintifis, Robert and Thomas 

^ wte ^d ^^^^^^' ™^^ ^*^ affidavit, stating, that in the monA of May last^ a 

pemitted them decree was pronounced in this cause, whereby, after directing payment 

S^oi^^floli- ^^^^^ seyeral creditors therein mentioned, amongst other things, it was 

titon nfpect- ordered that the Master should allocate the residue of the fund in coort 

^* to the credit of the can«.c amongst the children of George Wheeler, 

deceased, and those deriring under them, (being the co*plainti£b) in the 

proportion in the report particularly mentioned ; subject however, to 

certmn costs therein specified ; as to which, it was thereby ordered, that 

the Master should debit the children of the smd Geoige Wheeler, 

with their respective shares of such costs. It was furtiier ordered* that 

all other due credits and allowances be given and taken in making of 

such allocation. 

The affidavit further stated, that the said Richard Bennett, being one 
of the co-plaintifis, was, by an order bearing date the 29th of May, 1826, 
appointed solicitor for the plaintiffs in this cause, all of whom, except* 
ing the siud Bennett and wife, were then minors, and that the said 
Bennett, being married to one of the daughters of the said Geot^ 
Wheeler, has, in right of his wife, an interest in the funds to be allo- 
cated under sud decree ; and that the said Bennett and wife, 
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beeo guardians of the persons of the minor oo-plaintifis daring their 
minority, hare made considerable chiims against them, whieh deponents 
deny their Bability to. 

Tluit all of the diildren of the said George Wheeler, deceased, ex- 
cepting one, haTO obtained their fall age of twentyH>ne years ; and that 
mA the exception of the remuning minor, and of Bennett and wife, 
all the oo-pkintifis join in making the present application, as the 
aoooimt is now abont to be taken parsaant to the decree, and for the 
foregoing reasoos, the deponents belieye that their interests wonld not 
be sofficiently protected by the said Richard Bennett 

Mr. Didkson^ Q. C, for Bennett, objected to the present application 
that it was nnneoessary ; as, in ftct, the present applicants already had 
their own solicitor, hy whom their basiness was done. Having two 
solidtoiiB on record woold be highly inconvenient. 

Mr. Huffku, for the defendants, who had obtained the carriage of 
the decree, said that immediately after the present applicants had 
given notiee of tlieir objection to Bennett, and that they had appointed 
W<^gan and Co., as their solicitor, duplicate notices, summonses, ' &c. 
were served apon both Bennett, and Wogan and Co., for the plainti£fs ; 
bat that his dients objected, as they might not be allowed the costs for 
so dobg. 

Mastbr of thb Rolls.— The like difficnlty to that arising in this 
eas^ I remember, came nnder the consideration of the late Master of the 
Rolls, in the case of OtDdl^ v. (yDell (a), and was sabseqaently consi- 
dered by me, in the case of Waters v. Waiers (a). I have always thonght 
it would be «ctremely hard, if minors, upon coming of age, should not 
be allowed to appoint their own solicitor ; and I think that the inconve- 
nience^ whatever it may be, of having two solicitors on record for the 
phutttiA is less than that arising from what, I must say, would be the 
great injustice of not allowing the minors, on coming of age, to appoint 
their own solicitor. I shall therefore make the order as sought. 

Motion granted. 

(a) These caws are not reported. 
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SALE UNDER DECEEE-^ONDITIQNS OF. 

Bbnnbit tmi Whuolkb, r. Whkelwi ud otben. 

Mr. HooiiBS, on behalf of Cteorge Hdaoa Wheeler, Eaq., who had 
B carriage of the decree in theae oanaea, mored that the landa of 
ittenDoantwn, in aud decree directed to be aold, ahoidd be let np to 

■old, anbject to the following oonditiona of aale: — lat. That the par- 
uer ahall not be at liberty to reqoire die deduction or anthentieation 
the title oftbeloMor in theleaae of 3d May, 1774i; hot ahall aMiuno 
It the leaaOr had a right to exeoate that lease. 2d. That the por- 
wer ihain be aatiified with a copy of the judgment of Eaater Term, 
IS, intheoaoaeof leaseeofPtDfini/ v. (yOdi, and an affidaritof the 
MeuioD of Alderman Geoi^ Wheeler, deoeaaed, and hia representa* 
ee, from 1615, to thepre«ent time, ai conclaaire evidence of the dne 
«tion and determination of the leaaeof 26th of April, 1810 : or, that it 
referred to John Sealy Townsend, Eaq^ tbe Matter in these caosea, 
settle conditions of sale, &e. 

rhe affidavit for the present application stated, that the deeds had 
in lodged in the Master's office ; that the titie to the estate to be sold 
I nnder the lease of 3d of May,1774, made between one UlicLc Allen 
one part, and William Bathnrst, George ParrisoJ, and Thomas Bil- 
f, of tbe other part, whereby the said Allen granted &c^ to the said 
thnrat, Parvisol, and Billing, and to their heirs, execntors, aadadiiii- 
tratora and assigns, the said lands of Buttermonntain, containing, fcc, 
I situate, he., to hold to the said lessees, and to th«r heirs, execntors, 
ninlstrttors, and auigns, for the Urea of the said lessees, and the life of 

snrriror of them, and also, for the residue of the term of 900 yean, 
n the 1st of May, then instant, which should nmiain after the death 
ihe anrvlvor of the said three lessees, subject to the yeariy rent of 
} I that the entire estate and interest in the said lease afterwards be- 
10 rested io ParTisol ; aid that Parvisol assigned same, for fuU con- 
iration, to Alderman George Wheeler. 

That none of the title deeds of Ulick Allen, the lessor, are forth- 
llng t and that, considering the small value of the estate to be sold, 
expense of making out Ulick Allen's title would be injurious to tbe 
Lies In the cause. 

[*hat In the progress of preparing the statement of titie, under the 
1 lease of 1774, an under-lease was discovered, bearing date the 28th 
\\tr\\, IBIO, made between the said William Parvisol, and one 
irl<is 1I«11> of tlio county of Dublin, whereby the said Parvisol bad 
ilsed unto llio laid Ball, his executors, administrators, and assigns, 



IN MICHAELMAS TERM> 1838. 19 

all the nid lands of Baftennonntain/ with their apportenauces, to hold 
to the said Ball, his execatora, administrators, and asugns, for the full 
tarm of 860 yearn, to commence from the Ist day of May, then next 
easiuDg ; yi^ding and paying thereoat, to the said Parvisol, his execu- 
ton,adaiinistnitors and assigns, the yearly rent of £545, &e. That the 
said lease had been dnly registered on the 28th of April, 1810. That 
upon fbrther inquiry it was stated, that this last-mentioned lease had 
been dnly evicted in the year 1815^ when the said Parvisol, had brought 
an ejectment in the court of Exchequer, for that purpose ; and that 
upon search, it was discovered, that in Hilary Term, 1815, the said 
Parvisol did bring an ejectment to evict the said lease for non-payment 
of rent ; and that on the 2d of May, 1815, a rule was entered in said 
cause, ascertaining the rent due, to the sum of £1 157. 10s. ; and that 
in Easter Terra, 1815, the said Parvisol obtained judgment in said 
cause ; but that, notwithstanding the most minute search in the proper 
office, AO writ of hcAem in said cause, nor any return upon or in respect 
(rfsame could be found ; and that as all the parties c(^nizant of the facts 
aie now dead, there are no ideans of proving that possession ever was 
doljr taken under the said judgment in ejectment. 

Master of th£ RoLL8.^-There is no occasion here for any reference 
to the Master. I will give you the first condition yon ask for, via : — 
that the porohaser shall not be at liberty to require Ulick Allen's title ; 
but I see no reason for the other. 

Mr. i7ti^^.— -My lord, the occasion for the second condition we pro- 
pose arises from the law as hud down by Mr. Justice Burton, in Towns* 
end V. EfectoT (a), that judgment in ejectment is no proof of eviction ; 
so that we have no proof that this lease of 1810, for 860 years and duly 
registered, is not in the way of our title to the possession. 

Master of the Rolls.— You had better not raise an objection 
of this kind, ivhich, if well founded, would prove your title absolutely 
bad. In such a case, I would not give you any condition of sale : for. it 
is the uniform practice of a court of £»quity, the principle of which was 
much discussed in Piers v. Piers^ not to set up for sale a title, knowing 
it to be bad. But admitting what was said in thift case in the court of 
Queen's Bench, I do not see that it applies here. In that case, the 
judgment in ejectment was not followed by twenty years of undisturbed 
possession ; and there the question relating simply to the eflPect of the 
judgment was very different from the present Here it appears that 
possession was taken just about the time when it might have been taken 
under the judgment in ejectment; and we have the judgment in the eject- 
ment followed immediately by twenty-three years of undisturbed pos- 
session. — At any rate,* you are in this dilemma : either yon have a good 

(n) AIc. & Nap. 228, 
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title not reqairing a condition of sale : or, yonr title ia bad, and A% cout 
would not set it up. 

As I liave already siud, I will give yon the first condition, bat not the 
second, of which, I think yon hare no need. For my part» I would 
think a judgment in ejectment, followed by three and twenty 
possessiotti a very good title. 



Tuesday y November 20eh. 

RECEIVER— MOTIONS BY. 

O'Connor and others v. Malonb and others. 

A receiver Mr. MoNAHAN, on behalf of the receiver, mored that it be referred to 
ihould not lY^Q Master to inquire and report whether any and what sam remains 

meddle with ,-..,. \ ^ \» ._^ ^ 

the rights of due for principal, interest, and costs, on foot of a certain mortgage or m 

parUes in the certain part of the premises in the pleadings mentioned, bearing dmte^ 

A motion by kc^ and executed by the Right Honorable Anthony Malone to the 

U^rafe^^o ^^* Edward Ledwich and William Ruxton, and the judgment coUate- 

the Master to ral therewith ; and if the Master shall report, that any sum remaiBS daa 

TCMrTwhether ^° ^*^^ thereof, he shall report the particulars of same, and to whom 

any, and what payable, and whether it would be for the benefit of the parties in this 

sum be due on 

footofacertain cause that the sum remaining due for principal, interest, and costs, <m 

mortgue of f^^^ of the securities aforesaid, or any, and what part thereof, should be 
the pleadings paid off and discharged, and what are the funds properiy applicable to 

^the^er it P^Y ^^® ^^^' ^ ' '^"^ whether it would be for the benefit of the par- 
would not be ties that the receiver should pay, kc, &c 

ug9 of the^^* ^^^ ^^® present application, one of the plaintifi^ made an affidavit, 

parties, &c. stating, according to his information and belief, the circumstances con- 

oeiTer should nected with the mortgage ; and that the principal sum is still due, and 

make certain ^]j^|. ||. ^Quld be for the benefit of the parlies in the cause, that it should 

payments on ** 

account of any now be paid out of tHe funds in the hands of the receiver, and that a re- 

du&'wm'be conveyance should be executed. 

refused, with 

Serjeant Greene and Mr. Blood, for the defendants, insisted that the 
present application should be refused, with costs, as the recefver had no 
right whatever to make it ; and, according to the statement in the affida- 
vit for the motion, it was at least doubtful whether his Honor could 
grant such an application, no matter from whom it came : for, the depo- 
nent states he is informed, and belieres, that Ledwich and Roxton were 
trustees of the Jervis-street Hospital, in the city of Dublin, and that the 
money, advanced by them on the said mortgage, was part of the feiuk of 
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wM Hoqiitaly advanced by tbem as such trastees, although no dedartu 
Hmofmeh iruH appecars in said deed. 

Mastbr of the RoLLS.<»ThiB application mnst be refosed. It u 
U^Uy improper for a receiver to interfere in tbis manner. If tbe pre- 
sent application came from tbe plaintiffii or defendants, or any one bav- 
ing an interest in tbe matter, I could understand it ; bnt tbe receiver 
has no business in it. I must refuse this motion, with costs. 

Mr. Manahan.'^MY Lord, there can be no doubt that it is for tbe 
interest of tbe parties tliat tbis mortgage should be paid off. It is tbe 
oldest incumbrance affecting tbe estate ; interest has been regularly paid 
in at 6 V cent until tbe last two years ; and tbe trustees of tbe Jervis* 
street Hospital have been making frequent applications for payment of 
tbe interest in arrear. 

The Solictor for tbe receiver stated, that although the present appli- 
cation had been made on behalf of tbe receiver, it was with tbe full 
ooncnrrence of the plaintiffi^ and that the plaintiffiB were ready to give 
notice of tbis motion on their behalf. 

Master of the Rollsw-— Then let tbe plaintiffs forthwith give no- 
tioe of this motion ; and for tbe present, I will defer tbe consideration of 
tbe costs of tbe present application ; but I wish receivers to understand 
that they are not to make applications of tbis kind (a), 

(«) See Comyn ▼. Smith, 1 Hog. 81 ; MartiD v. Executors of Walker, 1 Sausse 
& ScuUy, 139. 



Saturday f November 2iih, 

INJUNCTION— EJECTMENT FOR NON-PAYMENT OF 

RENT. 

Clancy v. Roberts. 

Mr. CoLUNs, Q.C, for tbe plaintiff, moyed for an injanction to restrain Ooly in a 

the defendant from proceeding to execnte tbe habere^ in the action of 2|*t'^i?^^j ^ 

ejectment for non-payment of rent, brought by him, to recover posses- the court 

moD of tbe lands in tbe plmntiff's possession, and to evict the lease, &a fJncUon to' 

According to tbe case made by tbe bill, it would appear, upon a fair ac- ra*t»in pro- 

coQBt between tbe parties, that no rent was really dne ; and the interest ejectmentfor 

in the leasee which was for a term of 600 years, was valuable. °^" payment 

of rent* 
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AMENDMENT— SUIT BY A MARRIED WOMAN- 

PLEADING^PARTIE& 
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SwBSVY and others, e. Hall, and others. 

In this cause, the drfendant Robert Hall served notice of motion to 
dismiss the bill for want of prosecution ; immediately afterwards the 
^aintiffs sorred notice of motion for liberty to amend the bilL 

Mr* LUton^ Q. C, for the plaindfis, now moved for liberty to amend 
the bill, by striking oat the name of John Sweeny the elder, as a plain- 
tiff, and making his assignee a party defendant, the said J. Sweeny the 
elder, baring become insolvent since the commencement of the snit ; 
and also, by making the plaintiff Elisabeth Sweeny, to sne by John 
Sweeny, the yonnger, as her next friend ; and also by strildng oat the 
name of the said John Sweeny, the younger, as a plaintiff in his own 
right. This now sought was a further amendment ; but all the defend- 
ants had not yet answered. 

The application was grounded upon an affidavit stating the insolvency 
of Sweeny the elder ; that the biU had been filed on behalf of the plain- 
tiff, Elisabeth Sweeny, suing for her separate estate ; that the delay 
had been occasioned by the doubts which had arisen respecting the 
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firme of ihe tnlly and the want of funds to carry on the canse ; that the 
solicitor had lately obtained fonds for this purpose ; and that tl^ plain* 
tifi were adraed the amendmenta now songfat were materiaL-^No 
injary can arise from the amendments sought : no further answer will 
bere^nired ; and after theamendmenti the plaintifis will file their repli* 
cation forthwith : they would do so now, if they oonld do it> without 
fcar of being iwned roond 19011 a point of pleading when the eanse 
oomsf on to be beard* ' 

A married woman snbg for her separate estate with her hnsbandy as 
eo-pLuntii; is a fiUal niia|oinder : Wake r. Parker (a).-— [Mastbr of 
TKB Bou& The objeotion there was on demnrrar ; but I doubt that 
it oonld be sostatned at the hearing of a cause. I remember the point 
baring been raised at the hearing and overruled, iu a case before Sir 
Anthony Haite.]— In Ol^ v. Soars (b\ it is said> that sndi misjoinder 
iagoodgroand of objection at the hearing; it is to be admitted however 
that this is only a dkiutn. However^ the husband has become insol- 
Tenty and it is necessary to bring his assignee before the court 



Mr* W, Brooke^ Q.C., for the defendant, Robert Hall, contra. — ^Mr. 
Litton has omitted to mention, that the notice of this present application 
was not given until after my client had given notice of his motion, which 
I now move, to disnuss the biU with costs, for want of prosecution. The 
bill was filed in 1837, and our answer in November, 1837. That an- 
swer shews, condnstvely, that there is no ground for this suit. 

Tlie objection now raised by the plaintiflfiEi, to their own pleading, is 
merely an expedient for delay ; the defendant baring answered, could 
not now object. Raffety v. King (c). The joinder of parties here 
objected to b according to the common practice of the profession ; and 
it is at least doubtful that Wake v. Parker can stand. But there the 
foestion was on demurrer ; and though it be maintainable in that way, 
it b not at the hearing. Your Honoris recollection of the case before 
Sir Anthony Harteb quite correct; that b the case of Zotrrfv. TMn(dy. 
m which the case of JXoran v. W6olonghan(e) is cited ; but it is now 
proposed that Elixabeth Sweeny shall sue by her son, J. Sweeny, as 
her next friend. Now, the next friend of a married woman must be a 
solvent person. KeUal v. KeUalff) ; Squirrel v. Squirrel (g)^-^ 
Bat in the plaintiff's own affidavit, it is admitted that J. Sweeny, jun. 
has also been discharged as an insolvent. At any rate, the party or 
parties now to be withdrawn from the record must first give security 
for costs. 

(a) 2 Kcene 59 id. 70. (6) 5 Mjrl.& Kee. 470. 

(c) 1 Keene, 601. (d) I Mol. 546. 

(f ) 1 Beat. 1 . (f)2 Myl. & K. 

(^) 2 P. Wms. 237. (n) 
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Ifr. XiMHb— SvMBf , the Met, wm dac hir gBd ■■ m aaeimit Uw 
«Aer iaif, amd anaot gire Mearitjr. 

Mar^ <» TH> R^LLa. — Yob caanot uke > [dunUff off the noori. 
It giThv Mcnritjr far tlw bye-goiM ooata. 

Lot the pUuiti£F, within « fertnight, gire ■ecartt^ by reeogniaBBM^ 
with raflScMBt tani6m, to be af^rared of b j the Master, for the 
bye-gone cotti ; and iip<m prodnetioo, at tlie Rtdls' office, of the 

iiiilifii«liiiif tliii iiiiiiiliiiiiiil iif will iitfaiiiBiiii. let'the [daia- 

tiSi be at liberty, within two dayi after the tune limited for 
pnng neority, to nsake the a 
Aem, within two dayt after mdi a 

tioB ; and in defiudt of aeoarity witUa the faitugk^ fet the 
plaiattffi file a lepUcalkM withm two days after the mpiiMien 
irfthe bright; or in ds&alt of the nfikuitm,mhutiBheion 
directed, let the Ul^ >• aguaat R. Hall, bedlnniiied, vith 
ooeta, for want of p r oea w rtioa, tu. 
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EQUITY EXCHEQUER. 

M omtk^r November M. 
CREDITOIU-COSTS. 
Bxacaton of BIaguibb v. Dustdass and othen. 



TUi WM an applioifeioiit on behalf of the plaintiff^ that Ae Rernem- In m creditor*! 

hmaefiriiiigfat, in pcooeediag onder the order of the 5th of December o^^''2[^1i§^ 

kill to aP o cat e tfie funds in the bank to the credit of the canse, report tration of the 

tlM priorities of die different parties entitled to said funds, and that it and^mW 

nuirht be leHured to the Remembrancer to tax and ascertiun the amount «tete» where 

ef the pfadotiffii' costs ; and that when the same should be so taxed and ^f^ fioai de- 

sUocited, the Remembrancer should be directed to allocate^ in the first ^'T^vTV ^^ 

iMtanoe^ and in priority of the demands of any of the parties or ore- putiee to pio'; 



ditors in this cause^ a sum sufficient for the pajrment of plaintiffs' costs, ^^^ ^'i^a''* 
iaeoned subsequent to the pronouncing of the final decree. thereby incur- 

ne biU in this case was filed by the plaintiffii' testator, who wKs a ^^^ 
jadgment creditor, on behalf of himself and other creditors, against the maUng oat 
heir and personal representative of the late Francis Dundass, praying that notwith- 
&r a general administration of his assets. ^II'^W 

He usual decree haTing been pronounced, the lands and premises in by the lale did 
the pleadings mentioned were, in the month of June^ 1883, set op and pj^ntiff'td^ 
told, and the sale duly confirmed. mend, he wts 

It was stated, in the affidarit made in support of the application, that entitled to be 



the plaintifis had been put to considerable expense in efiecting the sale, ^^'^£^^ 

sad nuking out the title to the real estate ; and that such proceedings of the other 

had been taken with the assent and knowledge of all the parties in the ^^^^^^ 

esnse. subtequeat to 

It was further stated, that by orders, bearing date respectively the Sd [^*^^ung out 

sf IWiruary, 18S4, and the 18th of May, 1835, the court directed the tide, regsrd 

being bad to 

faynent of the sums of £180 and £60 to plaintiffs' attorney on account the bonajiaes 

sf the costs, and for the prosecution of the cause. It was also stated, ?^^® ^^T^^jT^ 

that the fees on the final decree in the cause amounted to £34. 19s. 2d. ther the tame 

By order, bearing date the 5th of December, 1837, it was referred to JJJ^oX^^- 

the Remembrancer to allocate the funds in bank to the credit of the ties or ere- 
esnse, among the parties, plaintiffs and defendants, and the creditors. 
It appeared that, in proceeding under this order, it had been ascertained 
that the fund would not reach the plaintifiiB, and that the Remembrancer 
was of opinion that the plaintiffs were not entitled to the costs, save as 
of priority with their demand. 



diton. 
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Mr. LiUath Q.C., for the plaintiffii. — Ab the decree directs that die 
plaintifis shall he paid their costs according to the priority of their de- 
mand, they do not apply for the costs prior to the decree. Unless tluiy 
applied to have the cause re* heard, the question with respect to those 
costs conld not now be opened, although it is apprehended that, accord- 
ing to the practice of the coart, the plaintiffs would have been entitled 
to them, had the point been raised at the hearing. 

They now only seek for the costs subsequent to the deoreOy which 
were incurred for the benefit of all parties, in making out the title to 
the lands. It appears from Tooial v. Spicer (a), and several oilier casea, 
that the practice, with respect to the costs in sooh cases^is perfectly 8^> 
tlodin England. 

Mr. Jamei Shid^ on behalf of the executors of Wm. Hall, a prior jodg^ 
ment creditor, who had proved his debt under the decree, opposed the 
motion. This application cannot be sustained. In the first places the plain- 
tiffs are premature in bringing it forward. Without waiting for the offi- 
cer's report, they now attempt, by this motion, to prevent him from exer- 
cising his judgment on the case. As to the sums which the court, by its 
orders, directed to be paid to the plaintiffs* attorney, the money was ad- 
vanced, upon an express undertaking, that it should he applied in making 
out the title, whereas it appears it was applied to other purposes. Be- 
sides, the creditor for whom I appear had no notice-of the motions on 
which those orders were obtained, as notice was only served on 
the parties in the cause. The sale did not (»odnce mor^ than JC3,000» 
and the debts prior to the plaintiffs' demand considerably exceed 
that sum. Plaintiffs' debt was only a sum of £100 Irish, so that 
it is evident that this suit was a mere speculation on their part But, in 
any event, they are bound by the terms of the decree. — [Pennefathsb, 
B. That only concludes them up to the time of its being pronounced.]]-* 
The practice in this court and in Chancery is the same in cases of this 
kind ; and, in Chancery, it is now settled that a puisne creditor can de- 
rive no benefit from the suit until the funds reach him. — [Pbnnefa- 
THER, B. True, he can derive no benefit ; but is he to sustain a loss ? j 
-—In Taylor v. Gorman^ reported in a note to Pejfton y. M*Demioti(U)j 
although the defendants, who stood in the same situation as the plain- 
tiffs, had, by their conduct, greatly increased the expenses of the suit, 
which, in its result, was altogether for their benefit, it was, notwith- 
standing, held, that the plaintiff was only entitled to be paid his costs ac- 
cording to the priority of his demand. And in Peyton v. M^DermoUy 
the Chancellor said, that formerly the plaintiff got his costs without any 
reference to the priority of his claim ; that during the time of Lord 

(a) 4 Sim. 410. {b) Drury & Walsh, 255. 
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Maanersi the practice was different, and the phiintiff was decreed to he 
paid bis coats according to the order and degree of his debt ; that this 
was again changed by Sir A- Harte, but that since that period, the prac- 
tioe which prevailed in the time of Lord Manners had been restored, 
and onirersally acted upon. 

PsNNBFATHBR, B.— I am Tcry far from saying that the practice has 
been settled as Mr. Litton has assumed, and that the puisne creditor 
would hare been declared entitled to his costs, if the subject had been 
mentioned at the time of pronouncing the decree. It would be a prae^ 
tioe affording great encouragement to the institution of improvident 
soits, if the creditor who first obtained a decree were sure to get his 
costs. With respect to those cases, in which it is said, that where the 
plaintiff realises a fund for the benefit of all parties, he should get his 
costs ; the question is, what is the meaning of realizing a fund ? If 
the fund consist of real estate which is always forthcoming, on which the 
ineumbranees are a lien, and which cannot be secreted or withdrawn 
from the reach of creditors, it cannot be said that such a fund has been 
realised by the creditor who has instituted the suit by which it has been 
made available. But where the fund is of a mixed or personal nature, 
idiich is to be collected, perhaps, with difficulty, and a single contract 
creditor files a bill, and, by his diligence[and exertions, renders the fund 
arailabie; in such a case, it may be truly said, that the creditor 
has realised the fund. In the present case there must have been an 
actor. If the plaintiff, after the sale, finding that the funds would 
not reach him, had refused to proceed with the cause, some other party 
most have become the actor, and proceeded to make out title, which 
being for the benefit of all parties, he would have been entitled to his 
costs. The plaintiff* has acted for the benefit of the other creditors. 
This case fidls within the principle of the distinction of which I have 
been speaking. 

The Court then made the following order: — 

Refer it to the Chief or Second Remembrancer, to inquire and 
report what costs the plaintiff is entitled to, subsequent to the 
final decree, and in making out title ; and on such inquiry, the 
Chief or Second Remembrancer to have regard to the bona fides 
ef the proceeding, and whether useful to the other creditors ; 
and let the said Chief or Second Remembrancer tax such costs 
as he shall be of opinion that the plaintiff is so entitled to, and 
charge him with such sums as have. been received out of the 
funds by the plaintiff or their attorney, the executors of Hall to 
have notice of said proceeding ; and if the said Chief or Second 
Remembrancer shall find that any sum remains due on foot of 
such costs, let him allocate a sum sufficient for th^ payment 
thereof, in priority to the demands of the other parties or creditors. 
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Mr. LUton applied to lure A» eeaU of Uw stoUun incladed in the 
order, obwrring, that if they were nude ooata in tlie canaei the plain- 
tiib ironld nerer racoTer them. 

Pennepathkii, B. — The pUintiSi are not entitled to hsTe the coete 
nt thia notion indnded in the order ; thaj can hare them only m ooata 
in the Moae. After the aale, the plaintiSi ahonld hare Hrred a nodoe, 
calling; on the other partiee to proceed with the caiae, and stating that 
if the plaintiffi proceeded, they would leek the ooata of doing ao. 



r lOtL 

PRACTICE— SEQUESTRATIOK. 
Graves v. FIenhsu., and othera. 



prriBitlt4 lo 

tor Ibc eutl) 
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•fa 1 0)1 Ikt 
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Mr. Grates mored that the pluntiff might be at liberty to execute 
the writ* of leqaestnition obtained againtt the defendants, J. Fenndl, 
T. L., ftc, and also that a writ of assittance might iMne, directed 
to the iberiff of the county of Cork, to tid the sequeitralort named iu 
the aud writ*, or any two or more of tfaem, in the execation of aud 
seqneitrationa. 

Th}> ia a suit for the recorery of tithe composition, and the aeqnoa- 
mtions hare been obtained on final decree. 

It ia awom by the aeqnestrators, that it ia impossible to execnte 
them witbont a writ of assistance. 

PBmKFATHBit, B. — It appears on the lace of the nqnestrationa that 
they are for ooats ; regolarly, they onght to be for both debt and oasts. 
If these seqnestrationi were executed for the costs, the pfadntlff m^ht 
■Aerwarda isaoe others for the debt, which would be harrassing the 
defendants by two separate executions. If the plaintiff be permitted 
to exeeute these sequestrations, it mnst be upon the terms of hia oon- 
senting to ware any fiirther proceedings for the debt. 

Plutttiff's counsd eonsmting to these terms. 

Per CSmam. — Grant the motion, tbepldbitlffwairinganyproeeeding 
whaMoem, fat Aa sntns reported and decreed due agiunst the 
i^d iereral deAndwits.* 



•NDTS.— ProcMiaf wsa^raUmt* two-lbkViDCMaB3d|wlleial. It Imom ai 
(Bapnxanaalha defiDdaDt'i daGtiilt Id doI appmring or Dot Biuwarla(, BnuUM 
loU procaw of eoalciapl hiu beao ipanl ■pUnit him ; as ajodicial proctt*, II Imaa 
pnnsanca atm drcm, aod to anrorca tbe pcrrormaoer ot II. Id tba latter cue 
»*ald lo bt aoalagoai tooaMtcDlJoD at law .-^m! HoieariU E^ttit, Bt.nt. 
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Satttrdajft N&v emi er lOrt. 

a 

INJUNCTION— TRESPASS— WASTE— EJECTMENT. 

Sahbts v. MtTRRAT >nd othen. 

Mr. O'Callaoeun moved, according to the prayer of the bill ffled in ewtriSlISb 

tin caBSOi for an injonedon to rettnun the defendant from catting, re- to B., udlbr 

fflOTiiig, or taldng away, any tnrf from a certain bog in the bill men- il^^^s^ud 

tioaed, mder the following circamstancesy ^hich he stated from the >>■* nndmrte. 

ttj .. .« • .« ••11 nanti to cut 

affidant renfying the bdl :— turf out of • 

The phuntiff was entitled, onder a aetHement, to an estate for lires ^^J^|l^^ 

rsaewaUe for erer, in three nndivided fonrths of the lands of Dmmna- uumiL Soiim 

cor and Lower Onrteen, in the county of Cavan, and was in possession boffhTriii^ 

of the former denomination, subject to a mortgage^ which he had granted been radaim- 

sf his entire interest in both. S>f htoldf 

The persons frwm whom the plaintiff derived his title had, in the ^ ^ ^«mt 

year 180d, demised a part of the lands of Lower Gurteen, containing thtp^mtd 

about 134 acres, to one Daniel Murray, for three lives, with a covenant p*^ ^J^^ 

^ , , Unds dembed 

for perpetual renewaL to him by A. 

In March, 1835^ the phuntiff and the other persons entitled to the re- ^'^ ^^ '^-* 

maioing undivided fourth of these lands joined in executing a renewal t ice, demanded 

to the principal defendant, John Murray, to whom, or in trust for whom, Sie U^ re^' 

tlie interest in the lease of 1806 had been devised by his father, Daniel claimed, and 

.. ^, ••11 witbdrew from 

Murray, the ongmal lessee. B. and hU un- 

The lands of Lower Gurteen, comprised in the lease of 1806, and the ^•^p^pta ibe 

renewal of 1835, are bounded on one side by a certain high road, on the had piviiouslj 

other ride of whidi is an extensive bog, containing about 150 acres, and 9^"^^ ^^ ^ 

■ •• ••■ ^''t turf from 

adjoinbg and annexed to the lands of Drumnacor, which continue m the what was left 

poMMion «f the pkintiiF. *• 'JI^W'"* 

Tlie plaintiff had been in the habit of allowing his tenants in the of ihss, bo 

ndghboorfaood to cut turl^ from this bog, for their own consumption ; ejec^nit'for 

and he had permitted, among the rest, the said Daniel Murray, in his the recovery of 

lifetime, and his undertenants on the lands of Lower Gurteen, to cut acra[^Dd u 

turf therefrom, in such quantities as their own consumption required. B. and hii 

By the cnttbg away of the turf, a part of the bog, making about still continued 

eleven acres, had been reclaimed, and rendered fit for tillage and pasture. ^^* ^h^S^d 

Daniel Murray, shortly before his death, and the defendant, John hit bill, pend* 

Murray, mnce the death of the former, had respectively taken upon jthem- mcutl^'for^ 

•elres to set, from time to time, the part of the bog thus reclaimed ; injunc a<:^n to 

and John Murray was now in receipt of rents paid by the persons to fh^l^ doing. 

whom the same had been so let. The injunc- 
tion waa re« 
fused, aa tha 
ease was not one of sudden and irreparable injury ; andf unlets to pievent audden and 
iifcpanble injury, this court will not interfere in a cast of uaspav. 
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In September, 1835| the plaintiflF, by written notice, required the de- 
fendant John Mnrrajr, and his undertenants, to give np the possession 
of that part of the bog which had been redaimed ; and, by the same 
notice, distinctly withdrew and revoked the permission to cnt torf out 
of the said bog, which he had continued to give them antil then, and 
cautioned them against cutting any thenceforward. 

This notice the defendants disregarded, and still withheld from the 
plaintiff the possession of the reclaimed portion of the bog; and for the 
recovery of this the plaintiff had lately brought an ejectment, which 
was now at issue (defendant John Murray having taken defence), bat 
could not be brought to trial until the next Spring Assizes. 

In further verification of the bill, the affidavit stated that the defend- 
ants, John Murray and his undertenants, both before and since the 
bringing of the ejectment, had been cutting turf out of various parts of 
the bog in much larger quantities than their own consumption could 
possibly require, pretending, contrary to the fact, that the bog formed 
part of the lands comprised in the lease of 1806, and the reneiHd of 
1835 ; that they still continued to do so, although the plaintiff's permis- 
sion had been withdrawn, which permission (the plaintiff charged,) 
formed the only title that any of them ever had to cnt turf out of 
any part of it ; and that as the turf-cutting season was then setting in,* 
the plaintiff was apprehensive that, unless restrained by the injunction 
for which the bill prayed, the defendants would very much diminish the 
present value of the bog, and deteriorate the plaintiff's property therein. 

Pennefathbr, B. — This is no case for an injunction. 

Mr. (yCaUaghan. — It is a case of trespass, it is true, not of vraste ; 
but it is now clearly established, that a court of E^juity will exercise the 
same jurisdiction in cases of trespass, which it has always exercised in 
cases of waste, and interfere by injunction, and direct an account in the 
one case as in the other. Flamanges Ctuey cited and followed by 
Lord £ldon, in MUchell v. Dors fa J. Those cases are directly in 
point Nor does the defendant's pretence of title prejudice the plain- 
tiff's right to the injunction. Kinder v. Jones (b); Thomas v. Oakley (c). 
It would have been formerly otherwise, per Lord Eldon, in Norway v. 
Rowe(d) ; but it is now as clearly settled, that the court will grant an 
injunction in cases of trespass committed under color of an alleged right, 
as that it will do so, in analogy to its jurisdiction as to waste, in cases 
of mere trespass, where no pretedce of title is set up. The cases to be 

* The bill bad been filed, and tbe affidavit eworn early in August. 

(a) 6 Ves. I47. (h) 17 Ves. 110. 

(c) 8 Ves. 184. (rf; 19 Ves. 144. 
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foand on this sabject do not, indeed, relate to the kind of property 
sooght to be protected here ; but that can make no material difference- 
In Thomas v. Oahky^ where the application was made for an injunction 
to restrain a tenant from tretipass, by exceeding a limited right to take 
stones oat of a quarry. 

Lord Eldon, after observing on the class of cases in which the aatho- 
rity of Flamange^s Case had been followed, proceeds thus : — ^' If this 
*< protection would be granted in the ease of timber, coals, or lead ore» 
*^ why is it not equally to be applied to a quarry ? The comparative va- 
*" Ine cannot be considered. The present established course is, to sustain 
*'a bill for the purpose of injunction, connecting it with the account in 
"both cases," — (u e. in the case of trespass as well as in the case of 
waste) — **^ and not to put the plaintiff to come here for an injunction^ 
'^ aod to go to law for damages/' 

Pennefatue&r, B. — The Court will never int^ere in a case of tres- 
pass, unless to prevent sudden and irremediable injury. The acts of 
trespass slated in your affidavit have been going on for some years, and 
we wiU leave yon now to the ejectment you have brought for the eleven 
acres that have been reclaimed ; and if you wish to try the right of the 
defendants to cut turf ont of the rest of the bog, you can do so by an 
action of trespass. Where a party exercises a right, which is disputed, 
in a manner tending to the destruction of the property, or likely to cause 
irreparable mischief, there the court will interfere ; but this is npt such 
a case. The season, too, for cutting turf is over ; they cannot do yon 
much injury between this and the assizes. 

Mr. GCallaghan, — We seek, at least, to restrain them from remov- 
iog the tarf which now lies cut upon the bog. 

Pennefather, B. — We shaU certainly not grant an injunction for 
that purpose merely. We leave you to your remedies at law. 

No rule.* 

* NOTE. — See, in addition to tbe casea cited by counsel, Rohinton v. Lord Byron* 
2 Bro. C.C.5S3; Hanson v. Gardiner, 7 Ves. 308 ; Greyy, Duke of Northumher' 
tandt 13 Ves. 236 : Same case a^ain, 17 Ves. 281 ; CrocJtford v. Alexander, \5 Ves. 
IM; BarlCowperr* Baker, 17 Ves* 128 ; De Salisv, Croasan, \ Ballcfe Beat. 188 ; 
FiHd T. Beamm^ni, I Swanst.208. Qn^ry^ Whether the coort will interfere, by in- 
Janction to stay waste, as Iwtween an heir and a devisee, while they are litigating 
Ibeir adrente rights in a court of law ? See Jones 7. Jones, 3 Mer. 173. 
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Saiurday, Nmfember lOnk. 

PRACTICE— ATTACHMENT AGAINST TENANT FOR 
NOT PAYING RENT TO RECEIVER. 

Aricstrono v. Southwell. 
It it BMM- ^'* Atthill mored for an attachment against a tenant of the name 



Mry to apply of Armitrongy for not paying hii rent to the receiver, 
^aa aulicL '^^ affidavit of the reeeiTer statee, that at the tioM of hie a^oint- 

raaot Afainit menty the land! now in the poaMstion of Armatrong, were in the oecu'* 

ttoR- pity meat pation of a finhner tenant^ wlio, with die other tenants on the estate, was 

■oeh'uDaar^ served with the general order for the payment of rent to the receiver. 

hM not bMo It is further stated, that the receiver did not serve Armstrong with diat 

(tntriU ordtr o>^^^ conceiving it to be unnecessary to do so ; Armstrong paid rent 

for poyBMDt iQ the receiver for some time, bnt had since fidlen into arrear. i 

ofHSttotlM 

rtotif sr. The affidavit also stated a persona! demand of the rent doe. 

In consequence of Armstrong not having been served vrith the wder 
to pay his rent to the receiver, the officer refuses to issne a cenditienal 
orderfor an attachment, and it therefore becomes necessary to make 
this application to the court. 

Per Curiam, — Take a conditional order for an attachment,* 

« NOTE.— Tho ISTth mle of Um Bqaitj tide of Um eoarl direo(% that ao eondiaonal 
offdor for an attachiMnt asainit a teaaot for not paying rent to a rceeivtr* aliaU iMao 
as of coone, io tbe ofllco, withont an affldavlt of lervica of tlM ftncnil order fof 
paysMot of rtnt on ipch tenant. See this mle^ Lowrff's Bi» Baeekeq. Rvlesj p. 145. 
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CHANCERY* 

Tkrnmh^, November 15» 183a 

TRUSTEE— WILFUL DEFAULT— NON-ANTICIPATION 
CLAU8B— HUSBAND AND WIFE— MORTGAGEE IN 
POS8E88ION-PRACTICEUEXCEPTIONS TO REPORT. 

Booth t;. Pursbii. 

TUt cMua eame ob for Airlher dur6olion% on the report of Master For tkepeinU 
GeoU, Mni fereral exeeptions taken thereto by the phiintiff» and alao f^s 



if Haorj Booth, wboi hj eonaanty appeared aa a third party by his *^'fj^^^^ 
npaairi, on the inreatigation in the Matter's office. e^eptiens. 

Tkepiaintiflf in the eanse was Aanelia Booth* (wife of the said Henry 
Bsethy who was out of the jarisdiction); and the defendants were John 
FarMTy sen., and John Purser, jnn., executors ^f John Parser, deceased. 

The object of the snit was to remore John Purser, sen., and John ^^'^l'^^^^* 
FarMT, jnn., from the trusts of the pLuntiiF's marriage settlement, and 
to have the trusts thereof carried into execution ; and also to liave the 
saets of John Parser, deceased, applied to make good certain breaches 
of trust, alleged to have been committed by him as trustee of that set- 
tlement. 

The settlement bore date 28th October, 1811, and was made between 
Thomas Booth, of the first part ; his son, Henry Booth (above men- 
tioned)! of the second part ; Luke Heron, and the plaintiff Amelia, of 
the third part ; and William Hartlgan and John Purser, (whose assets 
vere now sought to be affected), of the fourth part. By that deed, 
Thomas Booth conveyed certain premises in Kevin*s-port, William- 
street, Nassau-street, and Graflton-street, to the sud William Hartigan 
snd John Purser, on trust, after payment of the head-rents, for the se- 
psrste use of the plaintiff Amelia, wiihaut power of anHcipaium. And 
by the same deed, Luke Heron couTcyed certain premises in Fishamble- 
stieet (amongst others) to the same trustees, in trust for himself for life ; 
sod then, after payment of the head rents, for the plaintiff Amelia, for 
her separate use, with a power as to Luke Heron's property only^ to dis- 
pose of it by deed or will. 

This deed also contained a proviso, that the trustees were not to be 
chai^eable for any more monies than they should receive, nor for any 
loss, except by wilful default. 

It appeared that the plaintiff was little more than thirteen years of age 
at the time of the marriage. 

Diierences occurred between the plaintiff Amelia and her husband, 
Heory Booth ; and on the 16th April, 1821, a deed of separation was 

* As to suit by married womaQi suing for her separate estate, see Sutenj t. Hall, 
tote, p. 92. 

' t 
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Nov. 1B38. made between the plaintiflp and her hosband. No other persons were 

^"'^v"^*' parties to this instmment, by which the plaintiff Amelia purported to 

BOOTH convey to her husband the premises in Grafton-street, in Nassan-street, 

PCKSBR. ^^ '^° William street, to hold so long as they should continue to live 

separate ; and Henry Booth, on his part, by the same instrument, agreed 

tliat he would not interfere with the premises in Fishamble-street. 

From that date, the plaintiff and her husband had lived apart 

Decreta4 Or- On the 18th June, 1836, a decretal order was pronounced, by which it 

f ^* '® '^*"'^' was decreed that the defendants should be removed from the trusts ; and 

it was referred to the Master to appoint new trustees; and it was also, 
among other things, referred to the Master to report the rights of the 
plaintiff under the settlement of October, 1811, and who had been in re- 
ceipt of the rents of the several premises comprised in that deed, since 
the date of the separation deed of 16th April, 1821 ; and it was also 
referred to the Master to inquire, whether the interest in Nassau-street, 
(part of the premises in the deed of 181 1,) had been evicted ; and if 90j 
under what circumstances, and by whose default, and whether, at the 
time of the eviction, there were any trust funds applicable to the dis- 
charge of the rent due thereout. And the Master was directed to charge 
the defendants with the receipts of their testator, the sud John Purser, 
deceased. 
Matter's Re- ^^ Master made his report accordingly, dated the 22d October, 
port f ^2 Oct, 1838, and thereby stated the provisions of the above settlement of Oc- 
tober, 18 II, the subsequent disagreement of the parties, the separation 



deed of 16th April, 1821 ; and, as to the premises in Nassau*street, 
ported that they had been evicted, but that he was unable to state by 
whose default ; and the Master reported several other matters, which 
will appear in the argument of the exceptions. 
Plaintiff's Ut The first exception of the plaintiff was overruled. The Lord Chancel- 
T^^la^. ^^^ objected to it as prolix, and as not stating with precision what fault 

it imputed to the report. His Lordship observed, that, thirty years ago, 

Ezoeption it was common to draw up long arguments in the shape of exceptions, 

!ih<N!!d not be •>"* ^^^^ ^*® "" improper practice. The exception might have been in 

proliz or Mgu. a few words : that the Master had reported that the premises in Nassau- 

fluie oonciwly Street were not lost by default of any one, whereas he ought to have re- 

^i« to ^i"' P**"*^ ^^^^ ^*'*y ^®'® *^^^ ^y ^®'*"'* ®^ ^^^^ Purser. That woald 
report. have been quite sufficient. 

Plaintiff *»U The second exception raised a point, as to whether the defendants, 

being executors of the deceased trustee, and not having themselves acted 
in the trusts, were liable, under the circumstances, for a loss occasioned 
by their refusal, either to sign receipts to certain tenants, or sign a con- 
sent for the appointment of a receiver; in consequence of which, it hap* 
pened that certain rents were lost, f n the ai^ument on this exception, 
a question of practice also arose, as to the proper mode of proceedia|^. 
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where wtlfnl defaah appears in the investigation in the Master's office, 
not having been referred to the Master by the decretal order. 

Mr. Blackbumet Q. C, and Mr. Warren^ Q. C, against the excep- 
lion, Gontemled that the executors were not bound to act in the trusts, 
or to sign a consent which would have fixed them with the responsibi • 
lity of having acted. 

Mr. Lefroyy Q. C, and Mr. W. Brooke^ Q. C, contra. — The testator 
of these defendants acted in the trusts, and actually, on one occasion, 
made a lease of part of the trust premises in his own name, reserv- 
ing' the rent to himself; then his executors are called on to sign 
receipts, and they refuse. 

Lord Cuancbllor. — How can you except to the report of the Mas- 
ter, for omitting to state what yon contend was wilful default by these 
executors ? The decretal order does not refer the question of their 
wSfttl defmdt. 

Mr. Brooke* — On further directions, we have a right to have a decree 
that these rents were lost by the defendants* own default, although not 
so chaiged originally. In Law v. Hunter (a), Lord Gifford, M. R., 
says, " If you wish for a reference as to wilful de&ult at the first hear- 
" ing, yon mnst state a case of wilful default on pleadings and proofs ; 
'* but the more ordinary course is not to give such inquiries at the first 
'* bearing; but if, on the return of the Masters report, the court sees 
** ground to charge the defendant with wilful default, it will give a decree 
'' to that effect on further directions.** The court, in a suit against 
executors, never gives a reference as to wilful default at the first 
hearing, unless the plaintiff make application for it. The court does 
not presume misconduct in executors. 

Lord Chancellor. — It appears to me the course you contend for is 
a very inconvenient one. 

Bfr. Warreny for defendants. — In Law v. Hunter ^ cited by Mr. 
Bwoke^ no case was charged by the bill of wilful default. Here it is 
^aiged in the bill. Besides, that was a question as to directing balances 
and rests. 

Mr. Brookej in continuation. — In Salt v. Donegal^ your Lordship 
made a similar order. 



Nov. 1838. 




(«i; 1 Russ. im\ 
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Anlhony Hartei the biU did nol tAuurge wilfal deftidt, but a g«ienl ae« 
count was direeted. On the retorn of the report, ee?eral iaftaaoes of 
defiudt appeared; Sir Anthonj Harte said, ^ If the caie lie not madtt aft 
** fbcBtf and no direetion originally gifen, but it appear^ on the facts 
** stated in the report, that there has been negtigenoe, ilieooait will apply 
*' itself to that on farther difecdons." We exeept» beosoM the Maater 
did not put into the report the fiwts which would haTO entided us now 
to a further referenoe as to wilful default. 



Wlicrt wilfttl 
^•fattlt is not 
FMvffCQ by dc* 
cretal ordtr, 
but •ppesri on 
tb« iyresCift. 
tion in the 

Mafter'ioflccb 
it Moms no ex- 
ception can be 
taken to report 
for not finding 
wilful default. 

Tho* tnittce 
acted bit exe- 
cutonnot 
bound to act. 



Lord Chamgbllor^ — Sir Anthony Harte says, in thatcaiei ** Where 
^ there is no direetion in the decree that the executor is to be dbaig«d 
*< for defiudt an exception on that ground is improper." I think that caae 
b agunst yon, if I understand it. I must oremde this exosption, be- 
cause it amounts to this, that the Master has not reported wilful defiinlt. 
Nowy that question was not referred to him, and I therefore overmle 
the exception ; but I do not say that I preclude myself, in the decree I 
shall make, from founding a direction upon these ftcts. At present, I 
shall merely say, that as to actual default made by the testator, I must 
charge the executors ; but as to matten occurring since the death of the 
testator, 1 cannot, because it does not appear that the executors were 
obliged to act in the trusts. 



Plaintiff's 3d 
etfeepHoH' 

thai fTil-. 
linm*Mire€i 
prtmiata let bf 
irutttmt and 
JIma f «Ae»* 



The third exception of the plaintiff related to the premises in Wil- 
liam-street, of which a lease had been made by John Purser, deceased, 
to one Patrick Dowd in Norember, 1814, and a fine of £ 1 40 paid to Jlky- 
$mu Booth, and the rent was reserved to the said John Purser, his heirs 
and assigns. The exception was taken, because the Master had not 
stated these facts in his report. 



Dfftndonts* 
mtgmmtnt 
egminst iha 
8d tm€€fti0n* 
Tkmt pimin- 
tiff ariginallp 
Joined in Ua§9 
rnndhmsme^" 
ufdjf SI 



Mr. BtaMwne, against the exception. — The plaintiff, Amelia Booth, 
was a party to this lease. There are two questions here — ^first, whether, 
under the provisions of the marriage settlement, she bad not power to 
make this lease and take a fine-* secondly, whether she can be permit* 
ted now to complain of an act to which she consented at the time. During 
21 years, there has been no complaint about the matter, and now Purser 
is dead. So far as the plaintiff's property is concerned, the court deals 
with her as if she were ^firnd dole. If she concur in the breach of trust, 
she cannot be permitted to complain. In Walker t. Symmde (c), the 
Lord Chancellor says, ** If the eeflut gtie inui joins with the trustee in 
^ a breach of trust, knowing the circumstances, he cannot complain/'— 
[Lord Chancellor. That is with respect to trustee and ceeiui que 



(b) I Mol. 496. 



(e^ 3 Sw«nit« 64^ 



Nov. 1839. 
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tnai geMnDy ; bnl diii ii the oue of a married' voinan.]>-- At this dis- 
tuoBof tine, the pMntiff miiBt be tdceii to have acquiesced, for good 
NMOOSy which it would be hard to oall on these execators to unravel ; 
irim Portery who might have explained it, is dead. * 

Mr. L^ro^ for the e3CoeptfoiM.-<-There is a non-anticipation dause in Plaintiff % 

the settlement, and no leasing power. As to the long acquiescence of i'^^'^'^j. ^^^ 

ihepUntiff in the breach of trost-t-to take advantage of heracqnies- Thatacqui- 

esDce^ you most shew that she knew of the breach of trust being com* »/a/n/iV*C(f« 

mitted. Unless she knew, she could not object She was then only six- wUhoui full 

teen years of age \ besides, there is actual concealment here. There are ci>cum-^^ 

two parts of the lease; On the tenant's part, there is an indorsement of «'<>««»» ««4 

* tri/i not ejT- 

liw reseipt of the fine ; on oor part there is no such indorsement ; I ad- cute trustee, 
nit that there is a reeital, that it was in consideration of £140, but there 
Vis no indorsement. The other part, which has the indorsement, wiu 
oiilf handed over to as within these twelve months. The money was 
rtorived by Thoma$ Booih^ as appears by his receipt, indorsed as I 
kre mentioned. Thomoi Booth had no estate or color of a title what- 
efer to reemve the money. This was a dear breach of trust in the 
tnvtee. Where there has been a palpable breach of trust,' and the 
tnatee says, *' My ceitei que tnut acquiesced," the onus is on him to 
ibew both acquiescence^ and that such acquiescence' was with fall know- 
ledge of the circumstances. The case of Walker v. Symonds (d) esta- 
blishes that most clearly. The court decided there, on the mere icdnt 
of evidence that the cestui que trust was fully apprised of the ctrcum- 
itaoces. There' is an inlant child here, a party in the cause, entitled in 
renuunder, to the property that was thus dealt with. The Master has 
reported that the plaintiff was net in receipt of the rents at the time ; 
therefore, the presumption u, she could not have known of it 

Mr. Warrent agiMOSt the exceptions.— The plaintiff, after the exeou- 
tibn of that lease, dealt with the property in 1821, when she executed 
the sepiration deed, which she did behind the back of Purser. He re- 
Buuned incomplete ignorance of the deed of 1821, until his death. Her 
extreme youth i« relied on ; she was twenty-three when she executed 
the deed of 1821. 

Lord Cuamcbllor.-— I think the plaintiff has laid a ground for in- Trustee of 

m ' • t 1 . ■ ■ • i. ^» . iepnrate pro- 

qoiry mto the arcomstances under which the lease of November, petty of feme 

covert, with- 
out power of 
anticipation jotniag in a ]eaM for which a 6ne waa paid and ra; cived by a third persoi 
Held, a breach of trust, though feme cocert herself joined in the lease. 

{d) 3 Swans. 79, and note in p. 80. 
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Nov. 1838. 1814 was executed. As to the plaiDtifiTs acquiescence, it does not ap- 
pear that there is any evidence of that, beyond the mere signing of the 
lease. The transaction of 1821 was an addidond fraud committed by 
the husband, but does not exonerate the parties to the fenmsaction of 
1814. I shall direct an account of the fines received by John Parser^ 
deceased, or which without wilful defiiult, he might have reo^ved.* 




Plaintiff' a Ath 
tjpceptiotu 



Plaintiff"* 
6th and 9th 
exceptions* 

T*hat trus' 
tee was guilty 
of wi^ul de- 
fault in pet' 
mitting pre- 
mises in Nas- 
saU'Street, to 
be etieiedfor 
non-pagment 
of head-rent. 



The plaintiff's fourth exception was abandoned. 

The fifth exception objected to the Master's report, for finding that 
the trustee had no funds in his hands applicable to pay the rent and coBts 
due on foot of the premises in Nassau*street, so as to prevent their evie^ 
tion; and contended that, under the trusts of the settlement of J 811, 
the profit rents of all the trust premises must be considered as ftwda in 
his hands applicable to that purpose. Hie matter of this exception, suid 
that of the following one, wore argued together. 

The sixth exception was as follows :— <* For that the said Mastbr has 
<< by his said r^ort found that it was not on account of John Purser, de- 
'' ceased, that the eviction of the premises in Nassau^st. took place ; 
*' whereas, the said Master should have found that the said eviction did 
*' take place through the defiiult of the said John Purser, deceased." 

The Lord ChancelIiOR at first thought the exception was wrong, 
on the same ground as before adverted to, vis :— -That the question of 
wilful de&ult had not been referred to the Master ; but Mr. Mal^ for 
the pliuntiff, pointed out, that with regard to these particular premi- 
ses in Nassau street, there was a reference as to wilful de£sult in the 
decretal order. His Lordship then desired the counsel for the plaintifiT 
to go into the exception. 



Plaintiff^s 
argument for 
6th and Qth 
exceptions, 

Thatfirst 
truitt of settle- 
ment was to 
pay head'rent, 
and ther^ore, 
trustee bound 
to see them 
paid. 



Mr. Lefroyt Q.C., for the 5th & 6th exceptions^ — The plaintiff's interest 
in the premises in Nassau-st were evicted in 1830, by the head-landlord 
for non-payment of rent. This, we contend, happened by the default of 
the trustee. The first trust in the settlement was to pay the head-rent, 
and then the residue of the rents to plaintiff's separate use. The 
trustee did neither one nor the other. The husband got possesion of 
these premises on the separation in 182i, and in 1880 tiiey were 
evicted for non-payment of the head>rent. The trustee is answerable 
to tiie plaintiff for that loss. In the case Monifardy, Lord Cadogan (e)y 
there was a settiement of a church lease, renewable by custom every 
fourteen years, the trust was to pay the rent, and then such fines as 
were occasioned by omitting to renew regularly, and subject thereto to 
Lord Montford for life ; they allowed several periods to elapse, and suf- 
fered Lord Montford to remain in receipt of the rents. The trustees 



* Sec the decree, post. 
{<) 17 Vef, 458. 
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in that case were held clearly bound to renew, the means being given Nov. 1838. 

them to do so, although not in terms actnally directed by the settlement 

to renew. That case was affirmed on appeal (/). In Caffreyy. Dar- 

by (g)y a married woman was interested in the fnnd, and joined her 

husband iu inducing the trustees to do as they had done. The property 

was lost, and the' trustees were afterwards obliged to make good the 

deficiency, not having enforced the payment of certain instalments. 

Mr. Warreny Q. Cagfunst the exceptions. — The deed of 182 1^ by D^endants^ 

which this lady was displaced of the rents of Nassau-street, and her against 6th 

hosband permitted to go into possession, was the occasion of this ^^^^^^e^cep- 
loss. The separation deed of 1821 was her own act, and was sup- That the 

pressed from the knowledge of the trustee. And the original bill in y^J^^J^jf,*^ 

this cause suppressed that deed. We stated it in our answer, and then hands to pay 

the plaintiff amended her bill. By that deed she purported to andwasl^t 

ooreoant. not to interfere with her husband reoeiviufi: the rents of *'** ignorance 

^r 11 . 1 1. . 1 1 thatpremtse* 

NassaU'Streety and other properties, and his receipt alone to be were in danger 
a sufficient acquittance to the tenants. Here is a direct interfer- ^^^^^^^^^* 
ence by the cestui que trust herself, with full knowledge of her hus- 
band* Till 1830 there was no communication from her, that she was 
displaced of these rents; then iu E^ter 1830, an ejectment was brought, 
and by the affidavit of service it appears, that the ejectment was 
served on a maid-servant of Mr. Purser, the trustee. That was 
the only service ; and on the 14th June, immediately after, he went to 
£ogland, and died there on the 4th of August in the same year. The 
Master finds that his executors, the present defendants, had no notice of 
Ihe transaction at all. When the eviction took place, this lady ought to 
hare applied to the trustee, to redeem the premises. Judgment was in 
Trinity Term. The habere was executed in December, 1830. She 
made no application to the defendants. They were left in perfect igno- 
rance. And the Master finds, that at the time, Purser had no funds in 
his hands out of which he could have paid the head rent. In fact, 
giving him credit for the costs in the cause o£ Martin y.Boothy which he 
was entitled to under an order of this court, there was actually a sum 
of £4 2s. 9d. due to him. 

Mr. Brooke^ Q. C, for the exception. — It is said the trustee had no Plaintijpa 

funds. We contend it was his duty to have funds. He is answerable ^andithe^cep' 

in this court, if the settlement provided him with the means of having *ion», 

foods in his hands fur the preservation of the property, and he neglected trustee's duty 

to ase those means. Caffrey v. Darby (Ji). Montford v. Cadogan (t). [^ tf^t^^S^' 

As to the trustee being in ignorance that the plaintiff was dispLiccd, and apply 

them to head' 
(/ ) 1 9 VeP. 63(5. (g) 6 Ve^ 4S9 . •'*"'*• 

(*) 6 Ve«. 489. (/) 17 Ve». 4H8. 
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BOOTH 
PUBSBR. 



Nov, ISSS. dbe ktter dauxl 27i^ Slart:^ 1830, fnm Thoav BMtfc to Joha Pi 

t^ tTMlee, if M iuUawt :— ^ I>eir Sir, I ksve Reeled Mr. Lwk of 
** Xmbib itml, OM of tlie teauU m the estate of vUc4 jmm are 
*< tmitee. Cownel are of gpiaiow yog thoald djga the leaw • • • 
^ The teoant arill not take it aaloM this k doae, aad the property woold 
'-beloft." 

As to the deed of 1621, it eootaiaa a redtal of the oettleaMat which 
is fidse. The settlemeot is recited ia each a aiaaaer, that aaj one 
reading tbedeed woald soppose the plaiatiff had a d is posi ag power bj 
deed or will, orer the whole property. The aoo-aatk^atioa Haatr is 
omitted. Thos, she was broagfat to sappoae that she eoaU eater into 
that deed, by which she parported to eoarey aeariy the whde to her 
hosband. Her graad-father had died in 1814; her firther aad mother 
were both dead, and she was withoat protector. It is said the trastee 
was ignorant of that deed. Is that consistent with Thomaa Booth's 
letter to him in March, 1830 ? 



Lord CuAircBLLOB.^1 think this is not an effectual deed of separa- 
tion. The hosband and wife are the only parties to it. There is no 
trustee for her protection. The corenfuit to lire apart coold not be 
binding on the husband, and is not binding on the wife. That deed 
therefore does not affect her rights to the premises in Nas8ao-street> 
or the other property which she thereby purported to oonrey. As to 
the loss of the premises in Nassan-streeti I shall direct a further inquiry 
in the office.* 



Wlicibtrths 
tniiti'« oflcsas 
boldfMttl«dto 
Mpsrsu UM of. 
narricd wo* 
m«n U bound 
to MO that 
botd rttiU sro 
|MUd. or \labU 
M for wilful 
doiSMilt, ffllio 
pmnfwf art 
•victtdfor 
nonpsymont of rent f—^ftMrre. 

B ^^^\ I '^^^ ^^^ '^"^ second exceptions of Henry Booth (the hosband of plain- 

and Stf ereep' tiff*,) denied that the legal eridenee had been giren of the marriage set- 

'^ That the tloment of 1811, and denied that it contained a non-anticipation 

settlement not clante. Henry Booth had not been originally a party in the cause, but 

^^After docra- ''^^ ^^^ decretal order was pronounced, had got leave by consent, to 

^,^1^^* appear in the Master's office, as a third person. The settlement had 

coming into been proved at the original hearing, by a copy which the defendants 

Matter'soffioo, )^^^ admitted : and the question now was, whether Henry Booth having 

pfo intere.Me oome in as a third person in a late stage in the cause, could now object 

wquirrngrtrlct ^ ^^*^ evidence, and throw the parties on strict proof of that deed, 

proof of a deed The Lord Chancellor said, that if Henry Booth's counsel required it, he 

mitad, may . it would give a reference as to the contents of that deed, but it would be 

Mcint, have an 

inquiry, and 

put the parties on Uriel proof but at tbe peril of costs if deed be finally proved as admitte *• 



* See the decree post^ which 
directs an inquiry, whether trus* 
tee might without wilful ne- 
glect or default, have received 
sufficient out of the premises in 
NassaU'Sireet, to have discharged 



the head- rent. By the notes of 
the hearing it appears, that the 
5th and 6th exceptions stand aver. 
But this direction in the decree 
seems to have decided the prin- 
ciple. 



BOOTH 
V. 
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1ft the peril of costs, in case the copy proved correct Mr. Blake Q.C. and 1838. 

Mr. Monakan for Henry Booth, on this intimation, declined to take the 
reference. The first and second exceptions of Henry Booth were 
aeeordii^ly withdrawn. pdhsbr. 

Henry Booth's third and fourth exceptions related to the premises in ^- Booth's 
GraAoB-Btreel. He insisted, by those exceptions, that his wife's right exceptions. 
to those premises was barred by the statute of limitation. The facts 
he rdied on were these. At the date of the marriage settlement of 1 81 1, 
die premises in Grafiton-street (as therein mentioned,) had been mort- 
gaged, and Thomas Booth, (father of Henry,) therefore, conveyed only , ^Aa< his 
an eqaity of redemption to the trustees of the settlement. After Thomas ton-street 
Booth had thus parted with his whole estate in the premises, he ob- P^^fyf'f 

^ '^ ' ought to have 

tamed an assignment of the outstanding mortgage, about the year 1817. been reported 
And the mortgagee's interest was accordingly conveyed to one Joseph ^^(^Ju^^J^^ 
Hardy, who it was admitted, was a trustee for the said Thomas separate 

_ 6S tA ^£ 

Bootfay who in 1817, brought an ejectment in the name of Joseph Hardy, 
as mortgagee, and obtained possession under an habere^ in September, 
1817. Tliomas Booth subsequently renewed the lease twice, with the 
head-landlord, in his own name, and continued in possession until his 
death. After his death, his widow entered and continued in possession 
until her death in May, 1835, and since then, till the present time, 
Henry Booth had been in possession, as heir of his father, the said 
Thomas. Thus, it was contended, he had a good title, as mortgagee in 
possession since September, 1817, being twenty years and upwards. 

Ob the part of Henry Booth, it was accordingly contended, that he was 
entitled to retain the premises in Grafton-street, on two grounds :-«» 
First, as having been conveyed to him by his wife, the plaintiff, under 
the deed of separation in 1821. Secondly, (if the court refused to 
rapport that deed,) that he had a good title under the statute of limita- 
tions {Ji)y by twenty years' possession. 

Messrs. Blake Q.C. and Monahany for Henry Booth, on the first point. Argument 
Two objections are made to the deed of 1821. First, that there is a for Henrp 
fraudolent recital, and secondly, that there is no consideration to sup- qh^ 4^^ ^. 
port it. As to the erroneous recital, the plaintiff was as much a party to ^^^^^^' 
the error as Henry Booth. It is as likely that he was deceived as paration deed 
that she was deceived. Then, as to the consideration. We contend, ^^ ** 
that the giving up marital rights may be a good consideration. Mare v. 
Ellis Freeman (/). There is this distinction — Where there is an agree- 
meat to separate, which is prospective, the court will not execute it, yet 
where the separation is actually made, then an agreement to give up 

(A)3&4W. 4, c. 27. 
(/) Heported in 1 Bro. P. C. 237. T«>in. £d., under the name of Freeman ▼. More, 
•liom Bunivrar 2'*3 m Morey, Ellis Freeman. 

o f 
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jVov. 1636. mariul righta U a good ooiuidetatian. There b anotber good eonudo*- 

^"^"^i"^^ tion for tbe deed- Ho coTOiunta Uiat ber nbtegnaUl!/ aeqmtd propetty 

""*"'" shall be free from lui eoniroL That is ■ good oonridorrtiao on tbe 

PUMBB. anthority of the »nie sue, Jf<M« ▼. EUit Frtemmt. In that cue there 

wai an iMoe directed, iriiether the vnh was coerced to make the 

amngetnent ; it waa band not : and the transaction waa cODfimMid. 

And in a hite ease it has been held, that a covenant not to interfere 

is a good oorenanL Logtm v. Btrlitt (m). A» to the claose agunst 

anticipatiou, it will not arul the plaintiff. It is admitted that she bad 

a power to diapoee by deed or will of the Flahamble-street property. 

By the deed of 1821, she diapoaed of the Grafton-atreet premises ia- 

■tead, and kept FishamblestreeL It was competent to her to iD«ke 

that arrangement. 

1. SiKtmte As to tbe 3d point. — We are a mortgagee for twenty yean in pOBse»- 

a/Umiiati^, sion, and the slatate of limitations is expree* against the pUuntiff. It 

c. ar. ' is said tbe bill was filed in IB33, but we were not made a party, nor 

are we yet a party. Tbe consent that we shoold file a cha^ in tbe 

office was not till May, 1838. 

Argamfni f^^^ Lefroy, ag^ntt Henry Booth's exceptions First, as to the 

Ziondvit deed of 1821, it is worse than a nullity; it was a fraud by the husband 
txvtf ^^ jij^ wife. There are no trustees in it for her protection, and no con- 

sideraUon to support the conveyance which she thereby purported to 
make, of her separate estate in the premises in Nassau-street, Winiam- 
street, and Grafton- street. The consideration stated ts, that he shonld 
not interfere with Fisbamble- street, which was also her separate estate ; 
BO that she gave up part of what was her own, and got nothing in re - 
tnm. The absence of consideration is manifest. Then as to tbe second 
point ; Henry Booth's title as mortgagee in possession. — It was not com- 
petent to Thomas Booth, after eonveying the equity of redemption to 
the uses of the settiement of 1811, to annihilate tbat settlement by 
getting possession of the onlstandiag mortgage. He entered into pos- 
session, but still clothed with the obligations of a party to tbe deed of 
181 1. He obttuned renewals of the lease, bat they most be considered 
as held in trust fur the plaintiff. He cannot be permitted in equity to 
defeat a title which he himself gave. 

Mr. 7*. B. Smith, Q. C, fur the minor, on the same side, cites 
CorbeU V. Barber (n), and Pirn v. Goodman (o). 

Mr. GooUi, on the same side, cites Am6(H v. Tredennick (p). 



(ill) I MylUK.'i 
h') 2 Mlt, 
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Father on 



Lord Chancblloiu — 1 shall refor it to the Master to report what ^ov. 1838. 
reoU were reoeivedy or might without wilful de&nlt have been received 
by tlie tnistee. As to the husband's claim as mortgagee in possession of 
the premises in Qrafton^street, I will consider the matter, but at pre- 
sent, I am disposed to think, that Thomas Booth could not, b^ clothing 
Umself with any other title, defeat the settlement of 1811. I think I j^^r^^^of 
nunt consider Henry Booth as a trustee for the parties entitled to the >o°> conyeyt 
eqiuity of redemption in these premises. If it was a gaining transaction ^tmptio!i oa 

they might seek the benefit of it. trust for M'pa- 

imte use of 
sod's nife ; afterwards purchases the outstanding mortgage, brings an (gectment, and goes 
into possession as mortgagee ; son having separated from wife, enters after death of his 
fiither as liis heir at law, and 20 years elapse, Hdld, he cannot set up statute of limita- 
tioos against his wife's separate estate. 



Reg. Lib. 

Declare that John Purser, deceased, was bonnd by the trust 
of the settlement of 28th October, 1811, from time to time, by 
and out of the rents and income of the several premises therein 
mentioned, to pay and discharge such ground and other rents as 
the said premises were respectively subject to*; and accordingly 
refer it back to the Master, to take an account of the rents, issues 
and profits of all the said premises, received by John Purser, 
deceased, or which without his wilful neglect or default he might 
hare received, including any sum or sums paid for fines, on exe- 
cution of any lease or leases, and especially let the Master 
inquire and report, whether the said John Purser, deceased, 



Seethe 
plaintiff's 6tk 
andOthtm- 
eeptiona : 
ante p. 38 and 
40. 



Seethe 
plaintiff's Srd 
exception : 
antep,M to 
38. 



* As to the settlement of 28th 
October, 1811, see atUe, The 
words of tfie trust as to the 
property conveyed by Thomas 
Booth, (whidi included the pre- 
mises in J^^assau•st, William-st, 
sad Grafton-st.,) were as follows : 
'* Upon trust, that they the said 
** trustees and the survivor of them, 
**hk heirs, executors, adminisira- 
" tors, and assigns, do, and shall 
"from time to time, by, and out of 
" the rente and income of the said 
"premiies respectively, discharge 
'* and pay such ground and other 
^^ rents, as the said premises are 
^subject to, under and by virtue of 
*' the respective indentures of de- 
'^mise of the same, and do and 
" shall from time to time, and dur- 
*Mng the joint lives of said Henry 
"Booth, and Amelia Harburtou, 
^ retain, and take p11 the residue 



" and surplus of the rents and in- 
"come of the said messuages, 
" houses, and tenements, and stand 
'* and be possessed thereof, upon 
** trust, to the sole use of the said 
*< wife, separate and apart from and 
"exclusive of her husband, not 
" to be subject to his contracts or 
<' engagements, and the receipts of 
" the said Amelia, or any person 
" or persons to whom she may give 
'^ or appoint the same, to be a good 
*' discnarge for the money which 
" shall be thereby expressed to have 
** been received ; yet nevertheless, 
" so that the said Amelia Harbur- 
" ton may not anticipate, charge, or 
" assign all or any part of the same 
*< rents and income before the same 
<' shall become due and payable." 
The trusts, as to the property con- 
veyed by Luke Heron, were de- 
clared by a separate part of the 



i 
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ffav. 1838. 




See the 
plaintiff's 2<l 
exception : 
ante p, 34 to 
3tf. 

See Henrg 
Booth's 3d 
and 4/A ear - 
ceptions ; p» 
4] to 43. 



might wilboui wilfnl neglect or defanlt linTe received tiiftcieni 
ont of the premiMs in Nassaa'Street, to baTO diechaiged the 
head-renty or ground-rents thereof for the non-paymeDt of 
which the said premisea were evicted ; and if so, let the Master 
ascertain and report the valae of the said interest lost by said 
eviction. 

And let the Master inquire and report, who^ in point of fiu^ty 
received the rents, issues and profits, of all said several premises, 
and let the Master inquire and report, whether any rente have 
been lost by any act or defiiult of the defendants, John Purser 
sen., or John Purser jon^ since the death of John Purser de- 
ceased. 

And declare the plaintiff entitled to an estate for life, to 
her sole and separate use, as limited by said settlement of the 
28th October, 1811, of and in the several premises therein 
mentioned, save only those in Kevin s-port, the plaintiff's inte- 
rest in which expired on the death of Thomas Booth the elder, 
subject as to the premises in Grafton-street, to whatever sum, if 
any, as may appear to be due on foot of the mortgage which 
affected the same, provided the defendant Henry Booth shall 
desire to have said account taken as hereinafter mentioned, and 
subject thereto, declare renewals in said Master s report men- 
tioned, to have been obtained by Thomas Booth, on trust for 
the plaintiff, and the other persons entitled to the equity of re- 
demption of said premises, under and by virtue of said settle- 
ment, and in default of said Henry Booth desiring to have said 
account taken, as hereafter mentioned, declare plaintiff enti- 
tied to the possession of said premises. But if the said Henry 
Booth shall desire to have an account taken, of the sum due 
on foot of said mortgage, and shall signify the same within one 
month in the Master's office, then let the Master proceed to 
take such account, the said Henry Booth talung upon himself, 
to bring into the Master's office a personal representative to 



instrument, but were similar in all 
respects to the above, as regarded 
the payment of the head-rents, the 
separate use of the plaintiff in the 
profit-rents, and the provision 
against anticipation. But subse- 
quent to this latter clause came this 
proviso — "Provided also, and it 
'* is hereby agreed, that it shall and 
'< may be bwful for the said Amelia, 
" to make such disposition of the 
" property herebygranted, released 



'< and assigned by the said Luke 
" HeroHt by deed or will, as she 
" shall think fit or proper, anything 
" herein contained to the contrary 
" notwithstanding.''-See anie p. 33 
p. 40. The separation deed of the 
16th April 1821, recited the settle- 
ment, omitting the non^anticipation 
clauses, and reciting the above pro- 
viso, as if it applied to the whole 
of the settled property. See Mr. 
Brookes argument, supra ^AO. 
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said Thomas Booth» aod Jane Boolh deceased, or else agreeing Nov. 1838. 
to waive the neoessity of sach persona! representatiTe, and 
cfaaiging ymsalf with the rents of said premises in sneh manner 
at said representatiTe would be diargeable therewith, and in 
taking sodi aooonnty let the Master setoff said rents, first to pay 
the interest, and next to dtschaige the principal of siud mort- 
gage debt, and the costs, expenses, and renewal fines, of obtain- 
ing soch renewals, and aU snchsoms as sud Thomas Booth, 
and those deriving onder him, may hare necessarily, and for the 
benefit of the parties interested in said preouses in €hnfton-st., 
and the improvement and preservation thereof^ laid oat and 
expended thereon, and for the taxes payable thereout ; and in 
taidttg said acconnt, let the Master be at liberty to aUow all such 
and fiur credits and allowances, and to examine wit« 
inrelation to sud accounts, as he shall think fit. 
And let the Master ascertmn the snm which may remain dae 
on Soot of said raor^fage, or the balance of rents, if any, which 
may appear to be dne on sodi account to plaintiff; and if the 
Master shall find that the said Thomas Booth occupied the said 
premisee or any part thereof, since said 10th September, 1817, 
let the Master seta value, by way of annual rent, on the pre- 
mises so occupied during the occapation tliereof, and charge 
the same in such account as hereby directed. 
The decree then directs a reference as to the rights of the minor 

Matilda Booth, and the appointment of a guardian ad Utenh and con* 

dades thus : — 

And let the receiver be extended to the premises in William- 
street, and i^ntiff to be at liberty to apply to liave the receiver 
extended to the premises in Grafton-street, in case any unne- 
cessary delay shall occur on the part of said Henry Booth, in 
taking the acconnt hereinbefore directed : and let the Master be 
atliborty to state any special ctrcamstances in relation to any of 
the matters hereby referred to him. 
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WedfieidiV, November 2lsi, 1838. 

PRIORITY OP DEEDS— REGISTRY ACT— NOTICE TO 
AGENT- HUSBAND & WIFE— SEPARATION DEED. 

Nixon v. EUmzuton. 

tlMugfa a 1*^^ original bill was filed 31 st May, 1 827, by John Badidor, against 
mortgage was Frederick Hamiltoiiy Charies Fitagerald, and Tbomaa Osboni«y lo ruse 
thS^^aJw a mortgage, dated 3d June, 1825, executed by Hamilton to Bachelor, 
^^?' and to pay off a prior incumbrance, to which Fiti^erald was entitled* 
Hdtorof m^ The bill was amended Ist March, 1828, and thereby William Ber- 
^"^mS'to "*^> ^- ^* ^«>^«»in«» »n^ Mary Hamilton (wife to the^abore Freda- 
hare had no- nek Hamilton), were made parties. 

t^^bJuJ^"" Bachelor died, and on 7th April, 1829, his executors. Rev. Alexan- 

instrument, of ^ Nixon and Alexander Boyle, revived the suit, and added parties, 
dior had^eleor On the 16th of August, 1832, the plaintifis, Nixon and Boyle^ 

eonHmmingM* amended their bill, adding parties, praying the same relief as by the 

frauduieiu original bill, and praying an account of menmbrances pnor to Im 

rtXTltaTrf mortgage of 3d June, 1825, and a sale. 

(be mortgage. On SOth June, 1836, thiere was a decree to acooant, and thereby a 

that notiee to question was reserved, as to the priority of the pluntiff's mortgage, ds^ 

an agent, in ed 3d June, 1835, over a certain deed of separate maintenaaee^ dated 

the principal, 26th September, 1821, under which Mrs. Hamilton, wife of the said 

"'"'>ed ^the ^^^^"^ Hamilton, cUiimed an annuity of £600 a-year. 
§ame tramae- The Master made his report, dated 18th May, 1836. The cause aow 

flexible?^The ^^"^^^ ^^ ^^^ further directions on report and merits, and the reserved 

circumstances question, as to the priority of the deeds of 1821 and 1825 was debated. 

must be taken 
into considere- 

^'^' The iacts bearing on the reserved question were as follows :— 

VoiuiUary In 1815, a deed (admitted to be voluntary,) was executed by Frede- 

^ ^'^ rick Hamilton to his wife, whereby he granted her an annuity of £100 

a-year, and conveyed the bog of Clunah to secure the payment Uiereof. 
This annnity feU into arrear. 

Deed of tepa- ^^^ ^^^ dated the 26th September, 1821, which was[the deed now in 
rate mainit' question, was made between Frederick Hamilton, of the £rst part ; his 
'dumber, ^^^ ^^^®> Mary Hamilton, of the second part, and two trustees, H. S. 
J8S], (not re- Browning and William Bernard, of the third part. By this deed, (after 

reciting that unhappy difierences had arisen between the said F. 



ton, and Mary, his wife, which were likely to continue, and that they had 
agreed to live separate, and that the said F. Hamilton had agreed to 
grant his said wife an annuity of £600 i^year for her maintenance, and 
for the maintenance of their five children), the said Frederick Hamil* 
ton, in consideration of 10s., covenanted with the said trustees, Brown- 
ing and Bernard, to pay an annuity of £600 a-year to the said trustees, 
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ID ftriKt for hifl said wife, daring the joint lirei of himself, the sud Fre- Abv. 1838. 
derick, and hia said wife ; the said annuity to be chargeable on the lands 
of Clonagh, Ballinamallagh, and Killshanroe, with power of distress and 
^otry; and bj the said deed, the saict Frederick, for the connderations Hamilton. 
■ ftte s ai d, and the better to secure the said annuity, demised the said 
three denominations of land to the said trustees for 99 years ; and it was 
thereby agreed, beiween aU the pariieSf that if the said Frederick should 
erer be sued for any farther provbion or monies for the maintenance or 
aHmony of his said wife^ or any of their said diildren, or for any debts 
tnenned by his said wife daring the separation, or in case the said chil- 
dren should not be suitably maintained, then that the sud Frederick 
nnght deduct such monies out of the annuity, and remove the children, 
and m the latter case might retun £60 a*year thereoift for each child so 
remoyed, and m eansideraHon of the premUeSf the trustees thereby cove- 
aanted that the sud Mary should not sue or molest her said husband, 
or sue him for restitution of conjugal rights, or for alimony, or for any 
<lirdier sum whatsoever. And it was thereby /tire^ agreed by the said Coeemmi 6y 

_.-, ,,.. .», r, ^, trustees, that 

inuteee^ their heirs, executors, and admmistrators, with the said Frede- wifeekali swp^ 
liekHamaton, his executors and administrators, that the said Mary ^11^^^ 
AoMwMand truly provide for^ mpport^ and educate the said fine chU^ 
^km, unHlthe age of 21, or marriage, and that upon the death, marriage^ 
attuning 21, or removal of any of the said children, £60 a-year for 
nch child should be deducted out of the said annuity. 

The above covenant by the trustees, that Mrs. Hamilton should sup- 
port the children, was particularly relied on in the argument, as an inde* 
pendeot covenant, and a sufficient consideration to support the deed. 

Besides the considerations mentioned in the above deed, it was proved ^^'^^^^'^ 
in the cause, that at the time of the making of the deed, Frederick Hamil- ^ September, 
ton was raising money by the sale of part of his estates, and that the pur- ^^{^^^ 
chaaers required his wife to join in the conveyances, which under therein. 
the advice of her solicitor, Mr. Burrowes, she declined to do, until the 
above deed of Sept., 1821, should be executed by Frederick Hamilton. 
A written memorandum dated the same day as the deed of September, 
1821, was proved in the cause, signed " H. S. Browning," by which it 
appeared, that the deeds of conveyance to the purchasers were deposited 
with him after being executed by Mrs. Hamilton, to be held by him 
until the deed of September, 1821, should be executed and delivered by 
Frederick Hamilton. 

It also appeared that it was part of the same arrangement, that the 
arrears due on foot of the voluntary deed, dated in 1815, should be 
sarrendered by Mrs. Hamilton, and that the said deed of 1815, should 
be given up to be cancelled, in consideration of the execution of the deed 
of September, 1821. It was however denied, that any effectual surren- 
der of these arrears had been made. 
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iVbv.lSS6. 




Us pemUmM, 



M9rtgag€ 
^94 June f 



Bernard 
actedhotk/er 
mortgagor 
and mortgagee 
amd had notice 



Mrtn fla- 
milton in re- 
eeipt of rents 
nnder unre- 
gistered deed. 



NofdlofiMi appearod ui Ae deed of September^ 1821, te aay pert of 
the above arrangemeots. 

WlHiain Bernard, one of the tniateet named in the aboTe deed, was 
abo'AeaolMnterwhe prepared i% and waa land agent and law agent in 
Frederidk HnniUton. 

Shortly after the above deed of 1821 waa exeeated, Mr> B ur r e w e a, the 
aoKeitor of Mn. Hamiltooy took it to the R^gtatry offiee to have ii i»> 
giatered. The offieers wcrebuy and he left the deed and the eng r e ae 
fnentofthemmorial in a preai, in that offiee. When he r e t n m ed, he 
IJNDid dMt the deed and BienorialhadbeenporioinederramoYed»and 
Ana the regiatry of the deed waa prerented. 

Win. Bernard'e name wai on the bnbk of the leat instrnniant^ he hnring 
p r e pa red it. He wm raapeoted of having got poaMasion of it^ and on 
«d Janovy, 1824^ Mrk Hamiteon £led a bill in thiaeenrt, maldng her 
hmband and the aaid Wnu Demardy and otherg, partaea deftudantay and 
chafging that Bernard had got poweiaioii of the deed. Bernard waa 
•erred with proeesSy hot never anewered the bill* though he pot itt an 
unewer for another deftndant named VHlton, aaUs aolidtor. 

On the Sd Jane, 1825, pending the above anit, the mortgage (fR* 
which priority wna now claimed over the deed of 1821,) w*s esDeented 
by Wederiok Hamilton, to Bachelor, and the time denomfamiiona ef 
huid, compriaed in the deed of 1821, were alae inolnded in the mortgageu 

The same Wm. Bernard who had prepared the deed of 1821, aftd waa 
a tmstee thereio,alio prepared thia deed of mortgage^ muiwat tmpb^ftd 
ni ike mortgage tnatModhn bg Backdor the m oHg t^geB f as hie agent 
therein, thoogh atill the land-agent and law-agent of Ihe nid Frederick 
Hamilton, the m o rtgagor. 

This mortgage waa dniy registered. 

At Ae time of the execntion of the mortgage, Mrs. Hamilton, imder 
the deed of 1821, was in reeeiptof the rents of the three denominations 
of land therein comprised, and which were also indaded in the mort* 

gage- 

Wm. Bernard died in 1828, never having answered the bill filed by 
Mrs. Hamilton in 1824. After his death the deed of 1821 was 
found amongst his papers, and Mrs. Hamilton recovered possssion of it. 

The questions now were ; fint, whether the deed of September, 1821, 
waa not a volnnlary conveyance, and void for that reason, as against tiie 
subsequent mortgage in 1825, for valuable consideration. Seoondfy — 
supposing the deed of 1821, were not a voluntary instrument, whether 
it should not be postponed, being an unreg^tered instrument to the 
mor^;age of 1825, which had been duly registered. Qr whether 
Bachelor, the mortgagee, was to l>e presumed to have had notice through 
his agent Bernard, of the deed of 1 821, so as to countervail the effect 
of the registry. 
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The Auam^^Omemk Mr. BkuUignu, Q.C^ Mr. JTarH^, Q.C., Nav^l&^. 
aid Mr* J. Mmpfyj for the pluntiflb. w^^-r^i^ 

na deed in qaeHioii purports to be a deed of separation be- ^^ 

tpsee Mr. Frederick Hamilton and his wife. Itreeites, in the usual hamiltok. 

wsf, that differenees had arisen between theoL The parties to the 

daed ace Mr. and Mrs. HamUton, and two trustees. We con- ^"J"^/^;^!" 
tsed, JkMt that it is a voluntary instrument^ and void as against memt/or the 
cradiiorB for valuable eonsiderstion ; and» 9econdfyf that even if the ^^haUhe 
eoort should hold it not to be a voluntary instrumenty yet> not having ^^^ 4/ 1821 
keen rogisteredy it mnat be postponed to our mortgage, which, thoqgh tar^, 
ofimbsaqnent date, has been duly registered. As to the first qneatioo, 
ii it veloalary ^— .The deed, as it stands, contains, on the face of it, no 
csasidamtion afifficient to support it against creditors. The parties 
ksT% however, endeavoured to prove that there was aconsideratiott not 
stated in the deed. Mr. Burrowes, one of the wiUiesses examined in 
tk cause, thought proper, in answer to the concluding general interro- 
gatory,* whether he knew any thing else material to the rights of the 
psities, to re^y, by deposing to a long statement, which the parties now 
niy an as proving a conaideration for that deed. He states, that in 
1815, after the marriage of Mr. and Mrs. Hamilton, an annuity was 
gisatad to her by her huaband ; and thoagh they admit that iustrnment 
tf 1815 to have been voluntary, yet, they say .that arrears on foot of it 
ittrn^ heen doe in 1821, Mrs. Hamilton agreed to give up those 
inaan» in eoasideration of a new deed ; and that, in porsaanoe of that 
agrsemant^ this deed of 1821 was exeonted. 

A Toluotwy 

Lord Chancbllor.— That would be a good consideration, according ^^' ^ ^^ 

to decided cases. Though an instrument be itself voluntary, yet, if foot of it, if 

srraars be due on foot of it, another instrument, executed in considerap surrendered ia 

tioB of releasing those arrears, is not considered a voluntary deed. It ^'^^^^'^^1^ 

it a very odd principle, but, whether right or wrong, it is so decided. nicb new deed 

it nol ▼olun* 
, , iwyt 



* Mr. Burrowes waa examined 
in the cause, for the purpose mere- 
ly of proving some documents, on 
behalf of 8ir F. M'Donnell, who 
was entitled to a charge on the es<* 
tales of Frederick Hamilton. — 
When the concluding general in- 
terrogatory, whether he knew any 
thing else material to the rights of 
the parties was put to him, he pro- 
duced a number of documents re* 
latiog to the rights of Mrs. Hamil- 



ton, which he proved, and also gave 
parol testimony at length on the 
subject of her claims. A motion 
was made in the cause on the 23d 
June, 1826, to suppress this depo- 
sition of Mr. Burrowes. The court 
did not, however, suppress the de- 
position, but gave liberty to the 
plaintiffs to cross-examine Mr. 
Burrowes as to the matters therein 
deposed to. The plaintifRi did not 
avail themselves of this order. 



t See Gilbam ▼. Locke, 9 Yes. 6(3. 

Ht 
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Nov. 183B. 

NIXON 

r. 

HAHILTOK. 



- Arffument 
for the morU 
gagee conti" 
rmed. 



T%at notice 
through ttoUei- 
tor must be in 
the name 
transaction. 

That con-- 
Mtructive no^ 
tiee bg lis pen- 
dcn-i is not 
sufficient to 
potftpone a re- 
gistered deed. 

That con', 
structive nO' 
tice bg posses- 
sion does not 
applg to a 
mortgagee 
who has regis- 
tered his mart- 
gage* 



. AUomey- G^eneralf in conttnaatioii. — By what form did Mn. Hftmillon 
exiingaish those nmfun ? The deed says nothing about them — ^it con- 
tains nothing about those arrears. There is nothing in the deed of 
1821 to prevent Mn. Hamilton recorering the arrears alleged to be dve 
on foot of the alleged deed of 1815, and the instrument of 1815 is not 
produced. Besides, the consideration stated in the deed of 1821 is in- 
consistent with the money consideration now set up. The considera- 
tion stated in the deed is the maintenance of the children after the eze* 
cation of the deed. We therefore contend that it is a Tolnntary instni- 
roent. Howerer, if the court should be against ns on that point, we 
rely on the registry of our mortgage, and the iioi»*reg^istry of the deed of 
1821. They attempt to answer this by the nsnal allegation, tint 
we had noiiee of the deed of 1821, and they endearour to make oat no- 
tice, by shewing that Mr. William Bernard, the solicitor wha prepared 
one mortgage in 1825, also prepared this deed of 1821. But this will 
not arail them, for it is settled, that notice to the solicitor, in order to 
bind his client, most be noiiee in the tame trantaetion. They also endea- 
vour to make out constructive notice, by the circumstance that there was 
a pending suit in 1825, when our mortgage was execated. But a regis- 
tered deed is not to be postponed, on the ground of constmctire notice, 
by a Im pendens, WyaU ▼. Darwdl{a), They also allege constroctire 
notice, on the ground that Mrs. Hamilton received some gales of rent 
from the tenants ; and they say, that she being then inposiessian^ it is con- 
structive notice to us. But though this might be constructive notice 
to a purchaser, it is not to a mortgagee. A purchaser is bound to go to 
the lands, and make inquiries from the tenants, but a mortgagee is not 
bound to do so. At all events, constructive notice by possession does 
not apply to a purchaser who has registered his deed. Cnfton v. 
Ormsby (b). That may be inferred from what Lord Redesdale says in 
that Ga8e(<f ). 



Argument for 
Mrs.Hamilton 

1. That deed 
of 1821 was 
not voluntary. 

That there 
were two con- 
siderations not 
stated in deed. 

Surrender 
of right io 
dower* 



Mr. Pennefaiher^ Q, C, Mr. Warren^ Q, C, Mr. Brewster^ Q. C, 
Mr. Blake^ Q. C, and Mr. FUzgihbon^ for Mrs. Hamilton. 

1. The deed of 1821 is not voluntary. The question is not as to the 
quantum of consideration. If there be any consideration, beyond the 
nominal one of 10s., the court will sustain the instrument. There 
were valuable considerations here, any one of which would be 
sufficient. Mr. Hamilton was embarrassed, and resolved to sdl 
part of his estate. 'Mrs. Hamilton was entitled to dower, and 
the purchasers would not complete their purchases, unless she 
joined in the conveyances. She consented, under the advice of Mr. 
Borrowes, on oondition of obtaining this deed of 1821. This is dearly 
proved, both by the testimony of Mr. Burro wes, and documents oiiich 



(.) ID Ves. 435. 



(*>) 2 fich. d: L. 5 3. 



(r) p. 59K 
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• 

ktfa beeo proved in the came. The conreyancee to the purchasersi Nov. J838. 

after hariog beeo exeeoted by her, were deposited in the hands of a 

Ihifd penouy and it was stipnlated that they were not to he handed 

erer ontil Mr. Hamilton executed the deed of 1821. This is the first hamilt<w. 

ooBsidenUion we rely on. Seamdfy — ^she surrendered the arrears whieh 

were iJien due on foot of the deed of 1815, whieh we admit was toIuu- ofa^r^^^liHe 

tary. It is also clearly proved, by documentary evidence, that the can- under volun- 

edJing^ of that deed, and a re-oonveyanoe of her right under it, formed a \\i\^, ^^ 

part of the consideration of the deed, of 1 82 1. There is a third considera* And that 

tioo, which is stated in the instrument itself. It was thereby stipulated IVXdTndeJd 

between all the parties, including, of course, the trustees, that Mrs. Ha- c<2i the cove- 

milton should never sue for maintenance or alimony, and that she should tees, that Mrs. 

maiatain the ^Ye children which had been the issue of the marriaire. ^/"^}{^^ 

^ . • * shotdd support 

There is an express covenant by the trustees, Mr. Browning and Mr. the children 

Bernafd, binding on them and their heirs, that Mrs. HamUton shall ^j^?^^^a^oii 

maintain the children.— -[Lord Chancellor. You contend that the 

eorenant is, not that she shall support them out of the £600 a-year 

granted by the deed, but that she shall maintain them at all events, and 

yea contend that the trustees would be liable to an action if she did not ?] 

—That is the effect of the instrument. Thus we have established three 

distinct considerations, any one of which would be sufficient to support 

the deed. 

Seocmdfy — Although the deed of 1821 was not registered, yet we ^^^/^^ ^^^'. 
oontsnd that it ought not to be postponed to the mortgage of 1825, id- notice through 
tiwagh the latter has been registered. The agent of the mortgagee had ' <'^^'* 
dear noHee of our deed. It is not a question of notice merely, but of 
acCoal fraad. Bernard was one of the trustees in our deed of 1821 ; he 
executed that instrument ; he was also land and law agent of Mr. Ha- 
Bulton, and so continued at the time of the execution of the mortgage. 
The mortgagee chose to empl'iy him as Aw agent also, and must take 
the consequences. Bernard prepared the deed of 1821 and the mort- 
gage of 1825. The circnmstances that took place in the interval be- 
tween 1821 and 1825 are material. Shortly after the deed of 1821 was 
exeoated, Mr. Burrowes, the agent of Mrs. Hamilton, took it to the 
Itegistry Office, in order to have it registered. The officers were busy, 
and he left the deed and the memorial in a press in the Registry Office. 
It was purloined or removed from thence, and thus the registry of it 
was prevented. Bernard's name was on the back, he having prepared 
it ; this would facilitate his getting it into his possession. He was sus- 
pected of having it, but denied all knowledge of it. Mrs. Hamilton at 
last filed a bill in 1824, to have that instrument produced. Bernard 
waa aerved with process, but evaded answering. The mortgage was in 
1S25; Bernard died in 182a After bis death, our deed of 1821 was 
found amongst his papers. Applying the law to these facts, there is 
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Ifov. 1838. gvffieieni to affaet tlie mortgagee with notice. Itis tme^tliBt s eottsWIer- 
able time ago there was eomething like a rule, that noliee to the eoHei- 
tor, in order to aieet the dieol, most be in the eame tnmsactton. The 

HAMILTON, case of WyaU r. Bartcdi^d) most be taken with qoalificatioo. Le Ntoe 
T. Le Neve(e) is a dear aotlioritjr as to the effect of notice in a ease of 
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ruie,^thaino' ^ registered instminent In TunsiaUr* TVappaffJ^ it was noteon- 
iice through tended that Nicholas Pocock had any actoid notice of Gosling's jodr- 

an agent mmtt .m. »^ . . «• —.r 

be in the game ment, bot his attorney had actual notice of it. Pooodi: s mori«' 
4o^nll*^w ^^^ ^" registered, the jodgment was not. In Mon^brd r. 6boir(^), 
prevail. • Sir John Leaeh is reported to have said, that notice to the solicitor 

most be in the same transaction, in order to affect the dient : but that 
was a mbtake of the reporter, or, at all events, is corrected by 
Lord Eldon, when that ease came before him on appeal (A). Lord El- 
don said, that one transaction might follow so dose upon the fther, 
as to render it impossible to give a man credit for baring fbigotten it. 
The court cannot give Mr. Bernard credit for baring forgotten onr deed, 
which he then Imd in his possession, in which he was trustee, and nnder 
which Mrs. Hamilton was, as he knew, receiving the rents. In Har- 
graves v. Eothweli (i), Lord Langdale, referring to Mtmtford r. ScoUy 

said he entirely concurred in Lord Eldon*s observations in that case. 

[Lord Chancellor. I never conld understand what is said in Mimi- 
ford V. ScoUy as establishing the position you contend for. Sir John 
Leach said that the principal was a stranger as to any transaction in 
which his agent had been previously concerned. But Lord Eldon 
said, that one transaction might follow so close on the heels of the 
other, that the agent most have had it in his recollection at the time of 
the second transaction. If that were taken to mean that the solicitor 
is bound to recollect and inform his client, and that the client must 
abide the consequences, though not informed, it would make it very dan- 
gerous to employ a solidtor who is in great business ; it would be a very 
loose doctrine.] 

It is undoubtedly a most imprudent act, and is perfectly well 
understood to be so, for a purchaser to employ the solicitor of 
the vendor. The purchaser must abide the consequences of his im- 
prudence. In BroAerUm v. ffait(k\ which is called the case of the 
three mortgages, all the securities were transacted at the shop of the 
same scrivener, who witnessed the deeds, and were agents to the 
several lenders. The third mortgagee was held to be affected with 
notice through his agents. Sir Edward Sugden says, citing Lord Tal- 
bot, thatthtf reason of the rule, as to notice to the agent being notice to 
the party, is, that otherwise, a man who had a mind to get another's 

(rf) i9 V6S.435. («)3Atk.C4H. 

(/)aSim.;^Ol. (.9) 3 Mad. 34. 

(*) Turn. & R 374 (,) | Keen, 154. 

(*) 2 Vcrn. 57 J. 
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oMteniglit akat his own ejm, and waploy another to treat for hiin, iVbr« 1838. 
wko had notiaa of a ^^rmer title (Q. AUom^ Oenerai v. G4naer(m). 
la SkeUtm ▼• Cb»(»X notioe of an oaregiatered mortgage was held to 
ifeet the flabeeqoent mortgagee^ who had registered ; and Lord North- Hamilton. 
li^teB theie iaidt there was no differenoe between personal and ooo^- 
itraetire notice^ except at to the moral guilt. In Toulmin ▼. Sieere (o]^ 
thi qnmtinn. irhnthrr notioe throoghan agent most be in the same traqar 
sctioBy was very folly discussed ; and Sir William Grant decided, that 
the sgeotAaTing complete and continued notice of the first instrument 
It the time the seeond was executed, it was constructive notice to the ^ 
principal. 
For the pbiatifis, in reply— 

1. The deed of 1 82 1 is voluntary. 7%ree considerations are set op^ visi., Mr» Biack- 

a fURender by Mrs. Hamilton ai an alleged right to dower ; a surren- Mar Hey' s ar-' 

dsrofarreara said to be due under the deed of 1815, and thirdly, the co- f^"J^;^^. 
feoant by the trustees that she should maintain the children. As to the ^^^^^ 

fint, Birs. Hamilton had no right to dower. Mr. Hamilton's estates were unaer 

wars under mortgage at the time of the marriage^ and therefore, as he Time^o/^mar- 

was only entitled to an equity of redemption, his wife was not dowable. ''*'^s^» <>"<' 

' ^ . . y>ife could not 

The purchasers required her to join, ex abundanH cayiela. he dowable out 

[Low Co^OBLLOR. The purchaMT. miut hay. apprehended tome ^^^^.i^^ 
daager from her rights. Whatever was their danger was her chance ; 
aad, such as it was, she surrendered it.3 — 

As to her surrender of the arrears due under the deed of 1815, the That there 
nme thing was alleged, in order to support the deed of 181 8^ at tiie last ^VJ^J" '"'^ 
Waring. There was no surrender of arrears. The deed^^f 1815 was a surrender 0/ 
eonreyance to trustees, and is in full operation at this day. The trustee ^J^ ttn^«^^oo- 
hag done nothing relinquishing it, and might bring an ejectment to-mor- i^ntnry deed 
roar. In Berrp^ Ex-parte (p), it was held, that if the second instru- 
ment was substituted for the first, with a design of making a colorable 
eonsideration, the court will not lend itself to that design. 

Then, as to the covenant by the trustees being sufficient to support fn^^i ^^ g^- 
the deed, we contend that that was not an independent covenant, but '*^" would lie 

on the covenant 

must be taken along with the rest of the instrument. Mr. Hamilton by the trustees 
ooold not enforce that covenant against the trustees ; he must have 
averred and proved that he paid £60 a-year for each child. 

2. Even if the d^ of 1821 was not voluntary, the court will postpone 2<f/y. That 

it to our mortgage which is registered, while the deed of 1821 is not. We X^'^'fls | 

area mortgagee for valuable consideration, without notice of the deed wasnotvoiun- 

of 1821. The notice alleged is at best constructive. The court has Jd'/nltntm^t 

every reason to presume that the mortgagee was wholly ignorant of the "•«!< jireeaa 

* over unregis' 

teredo 

(/) 2 Sag. Vend. & P. 278. (m) 2 £q. Ca. Abr. 6%5. 

(ii) 2 Eden, 224. (o) .'J Mcr 2-»?. 

(;.) 10 Vcb. 2:9. 
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Nov. 1 8Sa deed of 1821. Bui it it said that hit solieitor had notice^ We i«l3r on 

the principle^ that the knowledge of the solicitor, in otder to a£fiMt his 

clienty must be knowledgfe acquired in the same traasaotion. That prin- 

HAMILTON. ciple is established by a great many cases. In Wcrslof r,E.8eafharo'{q\ 

— — that principle is hud down in the most express terms; and it is added, 

through an ^^'^^ ^^ would be Tefy mischievous if it were otherwise, for the man of 

agent must he (he most practice and greatest eminence wonld then be the most danger- 

in the same . 

transaction. OUS to employ. 

In Warren t. Warren (r), the same mle was acted on, emd Lord 

^ Hardwicke obserred, that otherwise it wonld make pnrehaaera* and 

mortgagees' titles depend on the memory of their connsellors and agents. 

In LawiherY, CarUon(ti)^ Lord Hardwicke laid down the same princi- 
ple in express terms, and added, that if snch were not the rule of the 
court, it would be of dangerous consequence, and wonld be an objec* 
tion to the most able counseL 

In Heim v, MtU (/), Lord Erskine speaks of the rule as to notice,' 
using the words ^' notice in the yery transaction." 

In Wyati v. Barwell (u), the notice was held not sufficient to counter- 
Tail the registry. It was there expressly decided that construotiTO no- 
tice could not prevail against a registered deed : For that pur- 
pose adual noHee amountvtg to fraud in t^purchaser who has registered 
his deed must be proved. Sir William Grant says in that case, 
<' What evidence is there of notice which makes it fraudulent in the 
<* incumbrancers?" Presion v. Tublnn(v), is an express aathoriiy 
that notice to the agent in another transaction is not notice to 
the client FUzgerald r. Faueonberg («?), is an authority to the same 
effect. 

As to Le Neve v. Le Neve (x) cited against us, it is demonstrable^ 
that the defendant Mary Le Neve in that case was affected through her 
agent, by notice in the same transaction. In that case, the agent Norton 
was trustee for the party who was postponed. Bernard was not onr 
trustee. The construction pot on that case by the other side, woidd set 
it in direct contradiction to a series of authorities by Lord Hardwicke 
himself. In Hargravee v. Rothwell (y), there was no question d re- 
gistry. That case therefore does not apply to the present question. In 
the case of Smith v. Smith (js), decided in this court, your lordship 
said : " It is to be collected from the authorities, that, the knowledge of 
'* an agent to affect his principal with notice, must be a knowledge de- 
'< rifred from one and the same transaction. Because all the know- 

(q) 3 Atk, 39?. (r) 3 Atk. 294. 

(s) 2 Atk. 242. (0 13 Ves. 12X 

(tt) 1 9 Vea. 4 '5, (p) I Vera. 230. 

(w) Fite. 211. (^) 3 Atk. 445. 

(y) I K«en. 15 1 {z)2 Lmw Rec N. 8. IS7. 
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" Mge which the ageiit acquires in the same tnuiaactioiiy it his doty 
*<loooiiunuiiiaate; but if the knowledge be acquired by the agent in 
"another traasacUon, it is not his duty to disdose it, but the contrary." 
That case is also an authority to shew, that the circumstances of Ber- 
nard being a trustee in the first deed makes no di£Perence in the case. 
No authority whatever has been cited to sustain such a distinction. 
Bernard was not bound to disdose the fact to Bachelor, but the con- 
trary ; how then can it be contended that Bachelor is affected by con- 
UroctiTe notice in consequence of the knowledge of Bernard. It is 
FBgrafcted by many Chancellors that anything short of actual notice to 
the party himself was ever permitted to defeat a purchaser for valua- 
ble consideration. 



Nov. 18Sa 



NIXON 
V. 
HAMILTON. 



Lord Chancbllor.^— Before I dedde which of these two deeds is to 
hare priority, I must look into the cases which have been cited. 
It is a question of great importance. At the former hearing it was 
raggested, that it might become unnecessary to determine the point, 
aa it was not then ascertained that the fund would prove deficient. It 
BOW appears that the fund will be inadequate, and it becomes necessary 
to determine which of these two deeds is to have priority. The first 
qaeatioii i% whether the deed of 1821 was voluntary or not. If it was 
avolBntary deed that would put an end to the question whether 
Bachelor the mortgagee had notice of it or not. Firsty then, was it a 
Tolantary deed ? On die best consideration I have been able to give to 
tlie ease, I think it was not a voluntary deed. I will not permit myself 
to be led by feelings which would naturally induce me to support an 
ioftrament intended for the maintenance of this lady and her children, 
Qoder the circumstances in which she has been placed, but I look on it 
as a question of mere law, whether the deed is voluntary or not. I 
think it is sustained, first, by evidence of a consideration which does not 
appear on the deed, and aecondly by a consideration which is expressed 
on the h£e of the instrument. Circumstances, not stated in the deed, 
may be resorted to in evidence, to prove consideration, if those circum- 
ftanoes are not inconsistent with what is expressed in the deed. I do 
Bot aee anything in the deed inconsistent with the considerations 
extrinsic to it, which have been proved in the cause. A question is 
raised whether Mrs. Hamilton had a title to dower or not. If her hus- 
band, at the time of the marriage had only an equity of redemption, no 
doabt she would not be entitled to dower. Bot why did the purcha- 
lers refuse to complete their purchases, until Mrs. Hamilton joined in 
the deeds ? It must have been to bar some right which she had at the 
time. Her settiement was made after marriage. It appears to havo 
been considered by all the parties, that her joining was necessary, to 
make a good title ; and after the deeds had been executed by the pur- 
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Abe. 1838. cliaieri> tbey rafue to p»]r the money, lillMrt. Hamiltoa had ojncsfcod. 
Under the adrice of her •olicitor, Mr. Barrowee, she said *' No, not au« 
til I am secured the annaity by the deed of 1821." It is trae, the 
proof of these oonsiderations rests mainly, on the endenoe of Mr. Bar* 
rowes, giren by him in answer to the concladiog general interrogatory. 
I think there would have been objections to evidence so given, if no 
opportunity of cross-examining Mr. Burrowes had been afibrded to the 
plaintifisy but they obtained an order to cross-examine him, and did not 
afterwards do so. Bat it does not rest on the parol testimony only, of 
Mr. Borrowes. He proved docaments which leave no donbt of the ex- 
istence of the oonsiderations ; docaments shewing the position of the 
parties, and Mrs. Hamilton's refusal to execate the conveyance to the 
purchasers, until the deed of 1821 was secured to her. This proves 
that she did give a valoaUe cpnnderation for that deed. 

So far as to extrinsic circamstances. Then as to what appears on 
the face of the deed.-— There is] a covenant by the trustees, that the 
maintenance of the children riiall be paid for by Mrs. Hamilton. That 
is sufficient to take this deed oat (tf the ordinary rale relating to volun- 
tary conveyances. The trostees wovdd be liable to an action on that 
covenant. Bat it is said that an action could not be maintained on that 
covenant by Mr. Hamilton, unless he paid the annuity. I cannot sub- 
scrti>e to that opinion. There is also another dreanurtance which ap- 
pears in the deed. It was thereby agreed that Mrs. Hamilton was 
never to put in a daim for alimony. I have gone foUy jnto this part of 
the case, because if the deed were volnntary, that would determine the 
case. 

The question as to the effect of the registry of the mortgage is a much 
more doubtful question* I most look into the aathorities before I come 
to any decision on this point. The intention of the registry act is, that 
the registered instrument shall not be postponed, dnless the notice of 
a prior instrument is very distinct. 



A deed of 
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The cases The cases have gone far enough in opening sach transactions on 

e:!ou^ in ^^^ ground of notice. I have to consider this as a case of actual 
opening trans- fraud on the part of Bernard. It must, I think, be looked on 

action* on the 

ground of &8 & fraud by him in that very transaction. It appears that im- 

noticc. mediately after the deed of 1621 was executed, Mr. Burrowes took it 

to the registry office to have it registered, and the officers being busy at 

the time, he imprudently left the deed in a press in that office, from 

whence it was purloined. If that deed had been registered, this question 

would not have arisen. It is said, that it is not proved that Bernard 

purloined the deed : but he must have made some representation by 

which he was enabled to get possession of it. 
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Mre- Hamilton, being digappointed in the registry of her deed, files a Nov. 1838. 
bill stating these facts, and Bernard is served with process to appear ^^^"V*^^ 
and answer. Mr. Hamilton seems at this time to have been out of the * nixon 
way. Bernard is charged with subtraction of the instrument. Mo- nAMiLTON: 
tions are made in the cause. Bernard, undertakes to put in an answer, 
bat does not, though he puts in an answer for Wilton as his solicitor. 
After his death, the deed is found amongst his papers : can I say it 
eame there innocently ? Besides they have not examined Gibbonii, 
wbo it seems was the clerk of Bernard and procured the restoration 
of the instrnment after his death. 

However the case is decided, the loss must fall on an innocent person. If one of 
Bachelor was an innocent purchaser for valuable consideration. So *^<*>np^«nt 

persons is to 

was Mrs. Hamilton. The question for my consideration does not rest suffer by the 
00 notice only, independent of fraud, but must be taken as a case of ^^ °^^ 
Bctoal fraud by Bernard, who is defrauding Mrs. Hamilton, and sap- >on wh-) em- 
pressing her deed, while he is the instrument employed by Bachelor. dulent agent" 
It is very difficult to make the title of a purchaser depend on a ques- ™"'' suffer, 

- . , T ^i • I • 1 «■ « «^« « «.^ . rather than tlie 

tion of constiiictive notice. In the case m which Lord Eldon differed person wh) 
from Sir John Leach, he is represented as having said in effect, that the ^^ not employ 
role which Sir John Leach had acted on was inaccurate. But Lord 
Eldon did not decide the point in that case. He affirmed Sir John 
Leach's decree, though upon other grounds. I find it very difficult to 
pot any other interpretation on the observation made by Lord Eldon, 
in that case, than that it grew out of the supposition of its being a fraudu- 
lent thing. I think, he pnts the supposition of so short a time inter* 
veoing between the two transactions, as an illustration of a case of fraud, 
and then he says, in that case, being a case of frauds the principal will be 
affected with notice. I can suppose twenty other cases in which the 
fraud of the agent must necessarily be presumed from the circumstan 
ces, and the' court, if convinced of the fraud, would then according to 
the view which, I think, Lord BUdon took in that case, consider the 
principal affected with notice. Here, the attorney, with perfect know- 
ledge of all the family transactions, and of the deed of 1821, being ae- 
toally a trustee in that deed ; knowing also, that Mrs. Hamilton receiv* 
ed the rents — it is not mere suspicion in this case, but a moral cer- 
tainty, that he was guilty of fraud. However I do not at present 
decide^ whether the principal is to be affected with the consequence of 
that fraud, but will look into the cases. 

Saturday i Sik December^ 

Thb Lord Chancellor, en tliis day, again adverted to the facts of 
this case and the opinion he had before expressed, which after considera- 
tion he adhered to. His Lordship observed, that the reason why notice 

1 1 
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to tbe agent is notice to the principal, if the knowledge has been 
acquired in the tame transaction is» that in that case it most be 
fresh in the agent's recollection, and it is a frand in him not to disdoae 
it to his principal. It is the circumstance of frand that makes the dia- 
tinction, and that was the ground on which Lord Hardwicke dedded the 
case of Ze Neve t. Le Nevt {pay, It had been said that there waa a dif- 
ference of opinion between Lord Eldon and Sir John Leach in the case 
of Montford v. ScoU (bb). Lord Eldon's observations were rather a cri- 
ticism on those of Sir John Leach : his decree was the same, though on 
a different ground. From the words of Lord Eldon, it is to be inferred 
that it must depend on the circumstances established in each case, whe- 
ther the notice to the agent is or is not to be considered as notice to the 
principal, and that if the agent, at the time of the transaction, has audi 
dear notice of the prior deed that he could not have omitted to disdoae 
it to his principal without fraud, the prindpal will be affected with that 
knowledge. Consequently there is, strictly spealdng, no infleadble role 
that the knowledge must of necessity have been acquired in the aame 
transaction. The case of Touimin r. Sieere (ec), bears out the same 
conclusion. Referring to the case of Smiih ▼. SmM (dd)^ dted in anp* 
port of a contrary doctrine, his Lordship said, that if his language in 
that case meant that the notice must be proved to have been received 
in the same transaction, and is incapable of being proved by any other 
circumstances, that is not now his opinion ; but if it meant that notice to 
the agent in the same transaction is notice to the principal withont 
further proof, and that there was no such proof in that case, that pro- 
position was correct. The decbion here would not interfere with the 
decision in Smiih r. Smiih. Without infringing on the authorities, ha 
thought he Blight say, that knowledge acquired by the agent in one 
transaction, inay, under certain circumstances, be held binding on the 
principal in a second transaction, and that if the notice be so deariy 
proved, that no one can doubt that it was fraud in the agent to conceal it 
from his prindpal, it is ground for holding it notice to the principal In 
the present case there was full evidence of actual fraud in the agent, 
and the principal must be held answerable. 



(aa) 5 Atk. Ld. Hsrwicke*ii jodgtiicnt, p. 654. <*&)3 Mad. 34, T. <b Run. 874. 
(cc)3M«r. 222. (dd) 2 Law Rec N. S. 157. 
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Thurtday^ Nov. 8lA. 

PLEADING— PARTfES—SALB UNDER DECREE— 1 W. ^, 
€. 47, s. 12— ASSETS OP DECEASED EXECUTOR— LIA- 
BZLITY OF. 

Oldmam and others v. Wf lkins and others. 

The qaestions in this case came before the court on the exceptions to j c b h' 

the Master 8 Report of good title. The exceptions were : — will, deTiaod 

Pint^That Thomas Wilkins, William M. Wilkins, andJ.Craythorne ^*"a„a^^ 

WiQdnSy baring nltimate remainders in the lands, were not before the naU to tmiteea, 

eoort, and therefore not bonnd by the decree. his debu, &e. ; 

Second- That the Master should have reported that good title n«zt to th« 

^ , use of bis son* 

eodd be made, proyided the abore-mentioned parties joined in the con- o. C, for life, 

•«-.«...• with remainder 

'•y*"^- tohbisNie; 

The estate sold was the real estate of John Craythome. The snit and if G. C. 

WIS ittstitated by certain persons, churning to be his creditors, to have ^i^^ut iicue, 

thetnistsof bis will carried into execution. By that will, dated the toM.w.forHfe 

13th of May, 1824, John Craythorne devised all his estates, real and to tueh of her 

personal, to the Rev. William Cooper and Charles Wilkins, upon trust : J*^'^^^/^*^. 

first, to pay all his just debts, Dkc. ; and, in the next place, to pay cer- ing at her 

tarn annnittes, and subject thereto, to the use of his son, George Cray- ^^V g^c*^ 

thome, for hblife, with remainder to his issue; and, in default of such having died 

iitiiei to Martha Wilkins for life, with remainder to and amongst such ^^ m, ^"^' 

of her children as shall be livinir at her decease, in equal shares, &c. ^?r/PS •everal 

children Xvw- 

A codicil to this will, dated the 4th of June, 1824, empowers the ing— Held, 

trustees to sell the real estate, and re-invest the produce in permaneni L'\/,^ ^^|^ 

Hcyrity. ors of J. c. to 

Charles Wilkins is surviving trustee and executor of George Cray- ^^'^u wiu"f^ 

thome. George Craythorne, the testator s son, died without issue. Payment of bis 

Martha Wilkins has several children living, three of whom, viz., Tho- and praying a' 

nas Wilkins, William M. Wilkins, and J.C. Wilkins, are not before «»• of the real 

' esute, all the 

children of If. 
W. arc necessary parties. 

The real estate baring been act up to t>e sold under the decree in ihis caiisf>, and the 
children of M. W. all being nominal parties ; but three of them being, at stated in the 
bill, outof the jurisdiction* the person declared the highest bidder having eiceptej to the 
Master's report of good tide, on the ground that the absent children of M. W. would 
not join in the conveyance, and were not bound by the decree'— Held, that tlie exceptions 
were irregular, being exceptions not to title, but conveyance; but that the exceptant could 
not be compelled to complete his purchase, as the objection of the wan t of |iarttes was fatal. 

Held, also, that the 1 W. 4. c. 47, s: 12, does not apply to this case. 

Where J. C. was executor of K. C. and died, leaving unadministered a portion of 
R. C.*s assets* which came to the hand of C. W., as executor of J. C,~*Heid, that the 
proper assets of J. C. were exonerated and not liable for the default of C W. respecting 
li. C.'b titet). 
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. IS39. the coDrt, being itated ia tbe bill to be out of the JDrisdicUoo, in 
"'"'''^'^ Americft. 

DUAU 

I KISS. Messrs Kfatinge, Q.C^ and Robert Hfolttworlh, for tbe erwptoiK— 
Craythome's trustees hara power lo sell and re-inrest (vr the 
benefit of the etllei qite trust, but bave not power to sell for pay- 
ment of debta ; and if they had, and were therefore competent to make 
lillc to a punhascr out of court, yet they could not be considered aa 
exi-cuting their power by joining in a conveyance puranant to the coin- 
pulsory order of this court, for neglect of which they would he sent to 
gaol. Therefore, even though there was an expreu power to sell for 
payment of debia, tbe title under the decree most be considered aa in- 
dependent of it. 

Generally, all the eelUs que trust of real estate are necessary parties 
to a bill praying for a sale uf that estate for payment uf debts. Faitk- 
ftd V. Hunt[ii) ; Browne v. Blouiil(b). Even where tbe will coa- 
tains a proTision, which tliere is not here, that the receipt of the 
tmsteei shall be a sufficient discha^e to a purchaser, the eeltet que tnut 
most be before tbe court. Oibaum v. i-'aUon*(c) ; Newto* v. Lord 
Egmont{d). 

There is, however, a certain class of cases in which the court has pro- 
ceeded, in the absence of some parties who would hare been necessary, 
if within the jurisdiction. But it is leniarkable, that these very cases 
furnish opinions against tbe validity of the title thus sold. Leaky v. 
Dancer^e) ; Gowan v. Tt/gke(f). The absence of a cestui que trust is 
a defect in the title to a pnrcbaser, because courts of equity do not bold 
persons, having equitable interests in real estate, bound by proceedings 
taken in their absence, either as to the vslidity of incumbrances, or the 
accounts taken on foot of them of the sums for which the estate is sold ; 
and therefore, as to the absent parties, the purchaser is no more than as- 
signee of the incumbrances, the validity and amount of which may be 
afterwards disputed. Accordingly, it has been held, both by your 
Honor and the Lord ChanceJIor, that judgment creditors, puisne to 
the plaintiff's drmand not being before the court, was an objection to 
the title. Piers \. PieTs{ff), anA Coram Con. (A). Therefore, in tbe 
absence of the sons of Martha Wilkins, to whom remainders are li> 
mited, a good title cannot be convoyed under this decree, even if it was 
perfectly consistent with their rights ; for they are not bound by it and 
have an interest in disputing the plaintiffs' demand. 

But we ore now to npprisc your Honor of some of the proceedings 
tThich have been ha.1 in this cause, as they are remsrlubly illustrative 

(a) 3 Aim. -.5 . (h) 2 llun. & Wy\. XX 

lui 1 Rui'. & M>1. -.41. {I J 4Siai. 563, & 5 Sim SSi. 

(r) 3Mt.l I0^. i/> :\ Mol ii:'. 

(a) sLiwHw. N.S. 2 A. ,A) D, 4W. sflj. 
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of the neeesfthy of baying the proper parties before the court, and of iVbv. IBdS. 
the pecoliar risk of a purchaser's title under the decree in this cause. 

The bill in this cause is filed by the plaintifi^, as legatees of one Rich- 
trd Conlan, who died in 1802, having, by his will, duly executed, ap- 
pointed John Craythorne as his executor ; and the decree is against Jolin 
Craythome's assets, for liability incurred by him in that capacity. Charles 
Wilkins, the defendant, is the surviving and sole acting trustee and execa« 
torof Crajrthorne. The report finds that Confan's assets consisted, amongst 
other things, of 23 Grand Canal Debentures, and that these, at the^time 
of Conlan's death, were worth £1949 5s. ; and that they came in specie 
to the hand of the defendant Wilkins, and were sold by him for £910, 
but would have produced, at the date of the report, the sum of £1311. 
It further finds, that, another part of Conlan's assets, viz., rents out of 
certain premises in Castle Market and Drury-lane, were received 
by Craythorne, and, after his death, by Wilkins, altogether amounting 
to the sum of £838 15s. 4d. It further finds, that Wilkins, as the ex- 
ecator of Craythorne, is indebted to his assets in a sum of £5000, being 
mndi more than sufficient to discharge all the demands in this cause* 
The final decree charges Craythorne's assets with the sum of £131 1, 
which the canal debentures ought to have produced ; and also with the 
lom of £838 15s. 4d., the greater part of which had been received by 
Wilkins ; it declares Craythorne's real estate charged with certain an- 
naities by his will, and provides for all these demands and costs by the 
sale of the real estate ; and, with a little ambiguity, perhaps not altoge- 
ther accidental, it gives Wilkins, the defaulting executor, his costs out 
oftho real estate, or at least out of Craythorne's assets. 

Now, this decree is, for the most part, if not altogether, erroneous, and, 
in the language of equity, a fraud upon the absent children of Martha 
Wilkins ; for it purports, in perhaps its least exceptionable part, to be a 
decree in favor of persons suffering by a devastavit by Craythorne, as Con- 
Wi executor, and claiming the amount out of Craythorne's real estate, 
nnder a trust in his will, for payment of his debts. It is quite settled, 
that real estate is not thus liable. Price v. Morgan(t), recognised in 
Hoiiis V. Carr(k), But further, it is to be borne in mind that the de- 
fendant, Charles Wilkins, is executor of Craythorne, and is therefore 
the personal representative of Conlan as well as Craythorne. The re- 
port finds that assets came from Craythorne to the hands of Wilkins, 
more than sufficient to discharge the debt to the assets of Conlan, and 
therefore Craythorne's assets were exonerated. T^ler v. Bell{t). But 
this decree charges Craythorne's assets for the default and mismanage- 
ment of Wilkins. Here, fraud against the absent celUs que trust is pa- 



(0 2 Chan. Cfl. 215. {k) \ Vern. 431. 

(/^ 2 Myl . & CraJg, 89. 
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Nov. 1838. tent on the face of the proceeding!. They and their trustee, Charles 
WilldnSy ha^e adverse interests ; and the decree is for sale of their es* 
tatesy to satisfy demands to which these estates are not properly liable. 
Under snch a decree the purchaser cannot hare a good tide, where the 
celfef que trust are not before the conrt, and do not join in the oonreyance. 
There is a dass of cases, in which purchasers under decrees have 
been successfully impugned, where fraud against minors, though before 
the court, has been apparent on the ftce of the proceedings, eren where 
the minors had only an equitable interest Kennedy ▼. Ikify(m) ; Liffhi* 
htm T. Swift {n); Gore r. Staekpoole{o). The case €i absent 
edles que trusts^ who are probably alike ignorant of their rights and the 
frauds practised against them, seems analogous to, and quite as strong 
as, the case of minors. In the case of a private sale under a power, if 
the purchaser was aware that the purchase money was to be applied in 
payment of debts to which the estate was not properly liable, there can 
be no doubt, on the authorities, that such purchase could be sucoessfully 
impeached. Here is fraud upon the face of the proceedings ; the pur- 
chaser, therefore, has notice of it, and the decree of this court cannot 
give any better title than private sale by the trustees under a power 
would give. We therefore submit that the present exceptions must be 
aUowed. 



Messrs. J. H. Blaktj Q. C, and 22. C. Walker, contra. The objec- 
tion as to the decree is now stated for the first time at the bar, and is 
not the ground of either of the excepdons of which notice has been 
given. At any rate, it is not a valid objection, where the proper parties 
are before the court. Bennett v. HamiU{p). 

T he only question in this case is, whether it was indispensable that 
the persons named in the exceptions should have been before the court. 
We submit it was unnecessary. The legal estate is represented before 
the court by the trustees, who have power, under Craythome*s will, to 
sell for payment of debts. Martha Wilkins, being the heiress-at-law and 
tenant for life, is also before the court, and her children, who have only 
a future and contingent interest, are sufficiently protected ; they are not 
necessary parties. Rutland v. Wakeman(q) ; Adair v. New River Cem- 
P^K^) ; Carder v. Morgan^e) ; Calverfs SuU inEq, 213. 

The trustees alone, out of court, would be competent to convey to a 
purchaser, in order to discharge debts. The decree requires them to 
do only what in their discretion they have power, and ought to do ; the 
trustees and the tenant for life are willing to convey ; and it is difficult 



(m) ] Scb. & Lef. 355. 
(o) 1 Dow. 30. 
{q) 8Bro. P. C. !45. 



(«) 18 Ves. 340. 



(i) SB. & B. 2)2 
(p) S Sch. & Lef. 5^, 
(r) I] Ves. 429i 
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to peroeire the reason why the same conreyancey which oot of court JVov. 1838. 
would carry an indefeasable title, u to lo«e its efficacy when it happens 
to be in pnrsnanoe of the decree of this court. 

The exceptions are at any rate informal, and taken improperly ; they 
are^ in fiust, exceptions to conreyance and not to title, and should there- 
fbiebe orermled. BMs ▼• Lard BoMy (i). 




The AIastbr of thb Rolls said he would Jook into the cases that 
had been cited ; and on a subsequent day, having adrerted to the excep- 
tions in this case, his Honor said he wished to call counsers attention 
to the 1 IF. 4, a 47, s. 12, which he was disposed to think provided for 
the difficulty which had been suggested in this case. But if the counsel 
thought otherwise, he would be happy to hear them en the subject. 



Thursday f November 22 A 

Accordingly, upon this day, Mr. JL Mokeworihy for the exceptanii 
mbmitted that the 1 FF. 4, c. 47, s. 12, does not apply to this case, as that 
act was not designed to give a decree efficacy against a party who would 
not otherwise be bound by it The 11th section, would according to its 
literal import, make decrees operative against infants not parties to the 
erase ; though it is evident that the condition of their being parties 
•honld be added to the literal import of that, and also of the foUow- 
uig section. The primary object of the 12th section was to 
obviate a difficulty in conveyances to purchasers, from contingent 
remainders not being capable of being conveyed so as to pass an 
fstate, which arose chiefly in cases of devises to trustees, and the su^ 
vivorsof them and the heirs, &c., of such survivor. The section then 
goes on to provide for the difficulty of procuring conveyances fi^m 
tbsent, or perhaps obstinate persons bound by the decree. But it canndt 
be supposed, that it was intended indirectly to make a decree operative 
sgabst parties who, being out of the jurisdiction, could never be served 
with process. There are several statutes respecting process, where the 
parties are out of the jurisdiction ; and each subsequent act refers to 
those that have preceded it on the same subject. But the 1 FF. 4, & 
47, makes no reference to former acts, relating to process where parties 
are out of the jurisdiction ; and is not referred to by subsequent acts on 
that subject. It is therefore to be presumed, that this statute was not 
intended to apply to the case of persons out of the jurisdiction and not 
bound by the decree. 

Statutes enabling Courts of Elquity to direct conveyances by one party, 
to operate on the estate of another, have received a strict construction : 



{i) 2 Mad. 2S7. 
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Nov. 1888. Merry in re (tc) ; Mather t. Tfumuu (r) ; Goddard in re {w) ; Payne e. 
p, (x). — [Mastbr op the Rolls. Hare not these cases been orer- 
ruled?] — Partly in WhiUone.p. (y)\ bat that was npon the con- 
stmction of the 1 FT. 4, c. 60, conpled with a snbseqaent act 

The 1 FT. 4, c 47, s. 12, applies only where* the decree is for pay- 
ment of the testator's debts merely, and not where it is for payment of 
annuities and legacies under the will, as well as debts, as is the case 
here. If it should be (eld that the decree, within the meaning of this 
section, need not be for dAu exclusively but may be for legades also, 
then, it will be impossible to determine the proportion which the debts 
should bear to the legacies, and therefore the debts may not amount to 
more than £5, and the legacies may amount to £5,000, for which the real 
estate is to be sold under the decree. This could not be maintained : the 
act, in its terms, applies only to decrees for payment of debts ; and if the 
decree is for payment of legacies as well as debts, it is not within the mean* 
ing of this statute. The sale and conveyance to a purchaser under such 
decree in the absence of parties entitled in remainder, would be totally 
invalid ; on the same principle which renders the execution of a power, 
partly according to its provisions, and partly not, totally void, where 
the parts are inseparable. 



Sergeant Greene for the plaintifis, coniray insisted that the 1 ^. 4^ c 
47, s. 12, applies exactly to this case ; for under a decree for paying off 
debts, as this substantially is, this act renders the conveyance to a pur- 
chaser, though made by a person having a limited estate, effectual as if 
by a tenant in fee. Many of the cases cited upon the other side have 
been overruled, and could not apply here ; as they arose upon the I IV. 
4, c. 60, which is merely to give to one the power of conveying for, and 
in the name of another, and is altogether alio intuitu from that of the 
1 FF. 4, c 47. 

Tuesday^ Nov. 27th. 

On this day His Honoii delivered his judgment, in substance, as 
follows :— - 

This case comes before the court, upon exceptions to the IVfaster^s re- 
port of good title, to certain lands sold under the decree in this cause. 
The exceptions are, &c. * The bill was filed by the daughters of one 
Richard Conlan, to raise out of the real estate of John Craythome the 
amount of certain legacies to which they were entitled under their fa- 



(u) 1 M. <fc K. 077. 



(o) lOBing.44. 
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theri will. John Craythorne was the mmriving ezecator of Conlao, and Nw. 1838. 
the bill charges Craythorne as a de&altiiig executor. An account is de- 
creed to be taken, of the snnis due to the pluntiffs for their legacies. 
Under this decree there is a report, finding that assets, sufficient for car- 
lying Conlan*s will into effect, came to the hands of Craythorne ; and that 
Craythorne being seized and possessed of real and personal estate, which 
it particularly sets forth, by his will devised the same, upon certain 
trusts, to the Reir. William Cooper and Charles Wilkins, as the trustees 
and executors of his said will, and that Charles Wilkins is the surviving 
trustee and executor of Craythorne. The report finds, especially, that 
twenty- three canal debentures, being part of Conlan's assets, came spe- 
dfieslly to die hands of Wilkins, as such executor, and were sold by 
kim at an undervalue. It further finds that Wilkins is indebted in the 
som of £5000 to Craythorne's assets. The final decree charges Cray- 
thorne's assets with several sums, and, amongst others, with the sum 
which the canal debentures ought to have produced, and, for payment 
of theie, directs a sale of his real estate. 

It is remarkable that by Craythorne's will, his estates are devised to 
Cooper and Wilkins, merefy, and not to their heirs, and assigns. — [His 
Honor here stated the will and codicil, as already given.* ] — Of this 
wiU, the defendant, Charles Wilkins, is the surviving trustee and execu- 
tor. George Craythorne, the testator's son and devisee, died without 
i»ae. Upon his death, Martha Wilkins became heiress at law of John 
Craythorne, and tenant for life of the lands devised, with remainder to 
her children, who shall be surviving at her death, in equal shares. 

The parties, defendants to this suit, are Charles Wilkins, the surviving 
trastee and executor of John Craythorne ; Martha Wilkins, the testa- 
tor s heiress at law and tenant for life under the will ; and the seven chil- 
dren of Martha Wilkins, three of whom are stated and proved to be out 
of the jurisdiction. 

Pursuant to the final decree, Craythorne's real estate has been set up 
to be sold, and the present exceptant declared the purchaser. The 
Master has reported a good title ; but to this report exceptions have 
been taken, which, in fact, amount to this, that the three children of 
Martha Wilkins who are out of the jurisdiction, though nominal par- 
ties, are not bound by the decree. Now, according to the case of JBinks 
?. Rokeby (z), these exceptions are, properly, exceptions to conveyance 
and not to title ; for the exceptant does not mean to deny that the 
title, upon which the Master has reported, is good; but to object that this 
title cannot be conveyed, for want of necessary parties, who will not join 
in the conveyance, and who, not being before the court, will not 
be bound by the decree. In point of form, therefore, I must overrule 

• Ante, p. 50. 
(z} 2 Mad. 22:>. 
K t 
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these exceptions. Bat as I learn, from the defendants' soltcitor> that the 
absent parties will not join in conveying to a purchaser under this 
decree, and as exception wonld therefore be clearly open to the except- 
ant when the Master should come to settle the conveyance, I shall, for 
the convenience of all parties, notwithstanding the point of form, now 
give my judgment, fully, upon the question raised by these exceptions. 

The question is, were the absent children of Martha Wilkins neces- 
sary parties in the cause ? In Lord Redesdale's Treatise it is laid down, 
p. 31, 32, 133, 141, that all persons materially interested ought to be 
parties to the suit, if within the jurisdiction of the court; and if absent 
parties are to be active in the performance of a decree, or if they have 
rights wholly distinct from the rights of the other parties, the court can- 
not proceed to a determination against them. Again he says, p. 141, 
contingent limitations and executory devises to persons not in being, 
may be bound by a decree against a person claiming a vested estate of 
inheritance ; but a person in being, claiming under a limitation by way 
of executory devise, not subject to any preceding vested estate of inhe- 
ritance, by which it may be defeated, must be made a party to a bill 
affecting his rights. The case of Broume v. Blount (ad) is exactly in 
point : it decides that the ceUes que trust of real estate are necessary 
parties to a bill to sell that estate for payment of debts. 

But we are now to examine the exceptions to the general principle, and 
see if this case falls within any of them. The case of Adair v. New River 
Company{bh) refers to a very numerous class of cases, in which it has been 
held that persons entitled to debts and legacies are not necessary par- 
ties, when the trustees are before the court ; but such cases are not in 
point. The Duchess of Rutland v. Wakeman (cc) comes nearer. 
There, however, the devise was to the trustees, their heirs and 
assigns ; and the trustees had power to give dischai^es. But, moreover, 
the heir at law consented to convey y so that as to him no question could 
have arisen ; and therefore, that case is not to be considered as estab- 
lishing the proposition that persons entitled under the ultimate limita* 
tions are not necessary parties. It is further remarkable that Lord 
Redesdale, when treating upon the subject, does not refer to that case. 
Williams v. llhinyates(dd) comes nearest. The report of that case, how- 
ever, is not by any means full or satisfactory: and in Smith v. The Hi- 
bemian Mining Company (ee), Lord Redesdale, observing upon ff 7/- 
liams V. Whinyates, says, ** the heir might file a bill,*' t. e. the heir, 
being absent, is not bound by the decree. 

The cases go to shew tiiat creditors or legatees, for whom trustees 
are appointed, are not necessary parties, cho trustees being before the 
court; but that the heir, who may have an interest adverse to 



(aa) 2 Hubs.' & M>1. ^Z, 
(cc)hI5ro. \\ C. 145, 
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tbe will, or persons entitled to the ultimate estates limited, or the devi- 
sees of residue, all of whom have an evident interest in checking the ac- 
coont vrith which their estates are to be charged, are necessary parties, 
and must be before the court 

Now, in this case there are various objections to the decree. It ap- 
pears on the face of the report, that Wilkins, being surviving executor of 
Craythome, who was surviving executor of Conlan — thus being the per- 
sonal representative of Conlan, as such, received the unadministered 
assets of Conlan, viz: twenty- three canal debentures, and rents out of 
the premises in Castle Market and Drnry-lane. For these, the decree 
charges Craythorne*s assets ; and in this respect, at least, it is certainly 
erroneous, as appears by Tiler v. Bell(J[jf^y relied on by Mr. Molestvarth 
in his argument on this part of the case. It is quite clear that Cray- 
thome's assets should not have been charged for the default of Wilkins ; 
and yet these charges, which are certainly mistaken, form the heaviest 
items in the account, for the discharge of which Craythorne's real 
estate is directed to be sold. The trustees in this case could not give 
discharges to a purchaser, at a sale for payment of debts ; as tlieir power 
is limited to sell for the purpose of re-investment. It is even doubtful 
whether or not they have the legal estate ; probably, they have not, 
beyond the mere trusts. 

But, that the children of Martha Wilkins are necessary parties to 
this cause, appears to have been admitted by the plaintiffs themselves, 
who named them as parties in the bill. That tliey are necessary parties, 
farther appears from Berry v. Askham {gg\ which is very similar to 
the case now before the court, Anon, (hh), if law is conclusive. Clan- 
man is v. Bingham,(ii) ; NewUm v. Egmont (kh) ; Cocker v. Egmont(Jl) ; 
Calverly v. Phelp (mm)» These cases shew that a purchaser can- 
Bot be compelled to accept the title, unless the persons entitled to 
alcimate remainders are parties to the conveyance. 

Upon further consideration, I think the I W. 4, c. 47, s 12, does not 
apply to a case like this, where the plaintiffs* proceedings are defective 
for wini of necessary parties. When the proper parties are before the 
ooart, the court n^ay order the person having the limited estate to con- 
vey ; but not otherwise. 

Overrule the exceptions ; but let the order be without prejudice to 
the purchaser's applying to be discharged from his purchase, in 
case J. C. Wilkins, William M. Wilkins, and Thomas 
Wilkins, the Children of Martha Wilkins^ do not join in the 
conveyance to the said purchaser ; and let the purchaser abide 
his own costs of the hearing ; and let the depositbe paid back to 
him ; and the plaintiffs have their costs as costs in the cause. 

(//) 2 My I. cfe Cr. K9. rffg) 2 Vern. 20. 

{Kh) 12 Mod. 560. fjV) I Mol. 61 1. 

{kk) 4 Sim. 5-5 & 5 Sim. 127. (//) 6 Sim. 311, 

(ffiTi; 6Mad. 22). 1 Russ. & Myl. 41. 
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• SaHtrda^y November 24dh^ 1838. 

BILL FOR INJUNCTION AND ACCOUNT. 

NswENHAM V. O^SuLLiYAN and others. 



Counsel on behalf of the plaintifp applied for an injanction to restrain 



Ifa bill for 
an injundion 

prays for an the cutting of turf for sale, upon oertain lands in the county of Lime 

|i^"^Vrom n<:^' <»* ^^ carrying away of the turf already cut. The biU waa filed 

any of the de- the 24th of October, and prayed an injunction against O'Snlliran and 

the defendants ^^® several other persons in the bill named, to whom O'Snlliran had set 

must be served (he ground, for the purpose of cutting turf for sale : and also prayed for 

before moTuig _ , ,«-vt<M n* i i^ j 

on the bill. an account and subpcsna to answer against O Sullivan, and aaother de- 
fendant named 0*Regan, who had a legal interest in the premises, as a 
trustee for O'Snllivan. 0*Sullivan was not served with subpoena, being 
out of the jurisdiction ; and for 0*Regan, (who, although served, had 
not appeared,) a parliamentary appearance had been entered. 

Thb Master of th£ Rolls having called for the RoUs' certificate, 
by which it appeared that the several undertenants of O'SuUivan had 
been made defendants, but as to whom only an injunction had been 
prayed, had not been served, said : — 

On this bill, as it stands at present, an injunction cannot be obtained, 
as it is not the common Irish injunction bill, on which an injunctaon is 
always granted ex-parte, but prays for an account and answer from some 
of the defendants; in fact, it mixes up the two kinds of injunction bill* 
lu a manner which the court cannot sanction. All the defendants in 
this bill must be served with subpcsna ; or such of them as the plaintiff 
does not choose to serve may be struck out of the bill , and counsel had 
better consider which course should be adopted ; but either will be ne* 
oessary before I can make any order for an injunction. 
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Tuudayy Nov. 21iAj 1838. 

MORTGAGEE IN POSSESSION— APPLICATION BY, UNDER 
SHERIFFS' ACTi FOR A RECEIVER OVER HIS OWN 
POSSESSION. 

Jambs Adams, Petitioner ; William Horn^ Respondent. 

A mortgagee 

Mr. LrrroN, Q.C., (with whom was Mr. Edward Mearu KeUy^) baving^wiUi. 
DOTsd to shew cause airainst the conditioniil order of the 16th day of tenl judgment 

, duly revivedt 

June, 1838, for a receiver, nnder the sheriffs' act. may. under 

The petition and Torifying affidavit, npon which the conditional order ^ ^*"^'' 

Iras obtained, stated — ceWer extend- 
That petitioner had, as of Michaelmas Term, 1818, recovered a jadg- freehold in h' 

meat against Jonathan Horn, sinee deceased (the father of the respond- own posses. 

dent), in the court of Exchequer, for the sum of £1920, besides costs, howere^ toan 

That he had revived the same as of Easter Term, 1838, and was enti« account of the 

rents^ &c« re« 

tied to sue out an elegit thereon : and, after shewing the sum due for ceived, or 
principal, interest, and costa, it further stated, that at the rendition of ^|] J!^^' aif'T 
the said judgment, said Jonathan Horn was seized of the lands of Leigh* might have 
beg, Stradnff, the water mills of Gallon, and a house in Gallen, with ten ^("{^f^^^^ 
acres of land thereto attached, nnder leases for lives still subsisting; mises during 
asd that same are in the occupation of the tenants mentioned in the p(^^^\on un- 
Khednle annexed. That the gross rent of same is £407 19s. 6d. per derthe mart- 
aoomn, the head rent £243 Is. Id, leaving a profit rent of £164 1 8s. 5d. i(\ peti. 

That petitioner also obtained two further judgments, one of Trinity ^^^^^J> i" ^is 
Tern, 1B20, for £436 18s. 2d. ; and the other of Easter Term, 1821, ^fyilTg affidl^' 
for £1 171 18s., against said Jonathan Horn. ver*tnde7***" 

That by indenture of 1821, said Jonathan conveyed the said premises thesherifik' 
to petitioner, in mortgage, to secure said debts. That nnder said mort- a ma^eriS fact 
gsge, petitioner, in the year 1822, entered into possession of said lands of within his 
Leighbeg, Straduff, and water-mills of Gallen, part of said mortgaged nSd^thefe- 
premises, and has since continued in possession thereof, but was not per- ^ndentor a 
mjtted to enter into possession of the residue. That a large arrear of comes in to 
head rent was due on said premises, and also prior judgments affecting ^^^J^^l 
ome, and that the rents are insufficient to pay petitioner. condiiiinalor- 

That Jonathan Horn died in 1827, leaving the respondent his son ^^n^"* °J^ 
aod heir. shews to the 

That a creditor by judgment puisne to* petitioner's first judgment, but ^^Siheld by^ 

prior to said mortgage, is about proceeding to obtain the appointment the petitioner, 
\ . ^T, , , though the 

of a receiver over said lands. cause may be 

Upon the foregoing statement, the conditional order was obtained. disallowed, the 

The affidavit of Jane Horn, widow of said Jonathan, shewing cause must pay the 

against said order, stated that the lands of Leighbeg, in petition ^^^^^^'^^^ 
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Nov. 1838. mentioned, consist of 185 acres^ and are in the occupation of the 
tenants named in the schedule, fofar as ike same are set forth; but that 
the schedule has only set forth the tenants in occupation of 100 acres, and 
has also altogether omitted stating the tenants in occupation of the re- 
maining 80 acres, or thereabouts, of said land, as well as the annual value 
of same ; and that said 80 acres are in occupation of Francis Adams (pe- 
titioner's son), under a demise by the petitioner. That the only part of 
the mortgaged premises, into the possession of which petitioner has not 
entered, is a part in which the interest of said Jonathan Horn is no 
longer subsisting. That the respondent is a minor of the age of 18 
years, and that deponent had repeatedly called on petitioner to account 
for the rents of said lands ; and that, on a fair account, the petitioner 
would be found to be overpaid. 



Mr. Liiion, Q. C, contended that, upon this state of facts, there were 
two grounds upon which this order should not be made absolute :— -first, 
that it is the case of a mortgagee, who has been several years in posses- 
sion, seeking a receiver over his own possession. As to this point, he 
relied on Clarke v. Fisker(a)f where the late Master of the Rolls 
refused to extend a receiver under this act, on a judgment colla- 
teral to a mortgage, where there was a suit pending for a fore- 
closure of that mortgage. Also, Smitk v. Hanley(b)y where this 
court refused to grant a receiver on the petition of a judgment cre- 
ditor who had obtained possession of a moiety under an elegxL This is an 
attempt to shake off the responsibility which attaches to him as a mort- 
gagee in possession. — [Master of the Rolls. I do not see how he 
can get rid of his liability to account, as mortgagee in possession, for the 
period during which he was in possession, by getting a receiver now.] — 
And secondly, that the petitioner has withheld from the com t the full 
value of the respondent's premises, which he could not pretend ignorance 
of, as it appears the parts omitted are in his own occupation . 

Messrs. Miller Q.C., and OHara^ for the petitioner, relied on the riglit 
which the petitioner clearly had, under the statute, to a receiver ; his 
judgment having been revived, and he being now in a condition to issue 
an elegit thereon. They cited the case of Hudson v. WiUiams (c), to shew 
that the court of Exchequer would grant a receiver where a party had 
proceeded by elegit^ provided he consented to waive his costs at law. 

They also cited the case of Allen v. Al!en(d), in which this court made 
an order for a receiver under this act, at the instance of a creditor by 
judgment collateral to a mortgage, although he had filed his bill for a 
foreclosure. 



(a) 4 Law Rec. N. S. 149. 
(c) 4 Law Rec. 126. 



(h 4 Law Rec. N* S. 2W. 
id) 4 L\w Rcc. V^U 
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Mt.E.M. Keliyy in reply, admitted the right of a mortgagee to pursue iVbv* 1838. 
dirers, but not te£m/iea/ remedies at the same time, which would be found 
to distinguish the cases of Clarke v. Fisher^ and Allen t. Allen, 
This latter case was an application on behalf of a mortgagee having a 
judgment of May, 1831, whose mortgage deed bore date in October, 
1833, and who had filed his bill for a foreclosure, but was precluded 
from the benefit of having a receiver in the causey by the fact of a cre- 
ditor, by judgment of October, 1832, intervening between his judgment 
sod mortgage, having actually gotten possession of a moiety of the estate 
ander an elegiL Here the petitioner is, and has been for many years, 
in possession, and the court will therefore say in the language of the 
cases, that this *' is a wanton and unnecessary proceeding" on the part of 
the creditor, when he is already in possession of the only advantage to 
be gained by it. 

At all events the court will not make this order absolute, without 
obliging the mortgagee to account for the rents and profits during the 
period he has been in possession ; and as he has been guilty of suppres- 
sion be should pay us the costs of appearing on this motion. 



His Honor said he would look into the authorities and the affidavits, 
and make such an order as the nature of the case required. 

Saturday f \st December. 



This day His Hokor made the following order in this matter : — 
Disallow the cause shewn against conditional order of the 16th 
June, 1838, upon the terms hereinafter mentioned; and 
let the receiver ordered be appointed not only over the 
lands in the schedule to the petition in this matter, but also 
over all the lands mentioned in the indenture bearing date 2 1st 
May, 1821, mentioned in the affidavit of Jane Horn; and 
the petitioner, by his counsel consenting thereto, refer it to the 
Master to take an account of the sum received by the petitioner 
or which without his wilful default he might have received out 
of the several lands in the said deed of 2lst May, 1821, and of 
the sum due to the petitioner on the foot of the judgment in 
the petition mentioned, for principal, interest and costs, after 
all just credits and allowances ; and let the Master strike a 
balance after debiting the petitioner with the sum received, or 
which he might have rec«^ived as aforesaid ; and let the peti- 
tioner pay to the said Jane Horn the sum of £6, as and for 
appearing on this motion, the petitioner not having by his peti- 
tion disclosed to the court the fact, that part of the premises 
mentioned in said deed of 21st May, 1821, are not included in 
the schedule to the petition in this matter. 
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Wednesday, 28lA N&vember. 

SHERIFF— NEGLIGENCE OF— SUMMARY APPLICATION 

AGAINST. 

In re Cohyns, Minors. 



This court 
will on mo- 
tion, order a 
sheriff to pay 
in tuchsumof 
money at it 
appears has 
been lost, in 
consequence of 
bis refusing or 
neglecting to 
execute wilh 
due diligence, 
an attachment 
issued out of 
this court and 
directed to 
btm.— 
Attendance at 
Quarter Ses- 
nons where 
the chairman 
threatened to 
fine the She- 
riff for absence 
will not be 
admitted as 
any excuse for 
delaying to 
execute the 
process of this 
court. 



[As the judgment of the Master of the Rolls, in this case, fully 
states the facts, it is deemed unnecessary to gi?e the previous discas * 
sion on the motion, which chiefly concerned the conflicting statements 
of the affidavits.] 

On this day his Honor gave his judgment in the matter as follows :— 

This is an application on behalf of Denis Burke, the sub-sheriff o f 
the county of Oral way, to shew cause against a conditional order, reqoir* 
ing him to pay into court the sum of £185, on the ground that he had 
not proceeded, with due diligence, to arrest Henry Paul Comyns, who, 
as was alleged, had improperly possessed himself of that sum, (beings 
the property of the minors), and against whom the court had issued an 
attachment on the 5th of April last. 

Numerous affidavits hare been filed on both sides. On the one side 
it is stated, that the writ of attachment was delivered to the sheriff on 
the 6th of April, and with it, a letter addressed to him by Mr. Fitspa- 
trick, the solicitor for the minors, calling upon him immediately to execute ' 
the attachment, as otherwise, for the reasons stated in the letter, the 
money would be lost to the minors. On the other hand, the sub-she- 
riff denies having received any such letter from Mr. Fitzpatrick. But 
it appears that on the 7th of April, the day after Mr. Fitzpatrick's letter 
is said to have been delivered, the sub-sberiff wrote to Mr. Fitspa- 
trick, excusing himself, on the ground of the wetness of the weather, 
and the pressure of other official duty, for not having already executed 
the attachment, and promising to do his duty **(m Thursday or Friday 
next" — On looking at this letter from the sub-sheriff, I have no doubt 
upon my mind, that it was sent in answer to that which Mr. Fitzpatrick 
had written, and the receipt of which the sub-sheriff must have for- 
gotten. I must therefore treat this letter as a reply, and nothing else 
than a reply to the letter of Mr. Fitzpatrick. 

It appears from the affidavits, that shortly after this communication of 
the 7th of April, the sub- sheriff went to Ballinasloe, where the Quarter 
Sessions were then about to be held, and that he was followed thither 
by Mr. Fitzpatrick, who caused several notices to be served upon him, 
stating that the money would be lost if the attachment was not imme- 
diately executed. The sub-sheriff again pleaded an excuse, but offered 
to give a special warrant. Ultimately, the writ remained unexecuted. * 
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The Sab-Blieri£F rests his defence on this ; that he was personally attend- 1 S38. 

M in the Assistant Barrister's court, and conld not leave it to execute ^^^^^ 

. . w* . 1^. t 1 ^ t COMYNS 

the attachment. If soch an excuse as this were to be tolerated, there Minors, 
would be an end to the execution of the process of the superior courts. 
Under the extended civil bill jurisdiction, the sittings of the Assistant 
Barrister have been so extended, as to take in a considerable portion of 
the year ; and I could not allow any such excuse, as that attendance upon 
the Assutant Barrister prevented the Sheriff from performing the duty 
which he owed to the higher courts. If the Sob-sheriff must attend in 
the civil bill court, then during the time of such attendance, the High 
Sheriff must do his doty and execute the process and orders issuing from 
the superior courts. But it is said, that the Assistant Barrister in the pre- 
ssot case, threatened to fine the Sub-sheriff £100, if he left the court : — 
Now, I am convinced, that if the circumstances of the case had been- 
ezplained to the Assistant Barrister, he would have permitted the 
Sheriff to proceed in the discharge of his duty ; for all that the Assist- 
ant Barrister can require is, that some person shall i>e in attendance 
who represents the Sheriff. 

The present application is further resisted, on two grounds, first, it 
ii said that there is no evidence to shew that Henry Paul Comyns could 
hare been arrested ; and it is insisted, on the part of the sub-sheriff, that 
he eonld not : — and secondly, that even supposing the sub sheriff ne- 
glected to execute the attachment, I ought to leave the party aggrieved 
to their remedy by action ; and that I have no power to interfere. In 
the course of my own experience, I have known it to be the constant 
practice to call on the sheriff to pay over money which has been lost by 
his defimlt or n^ligence. I have, however, looked into the authorities on 
the subject— [ His Honor then referred to Hearly v. Earl of Pemhroke{a) ; 
br6lu{a) ; Croftm v. Merediih (b) ; Anon, (c) ; CoUard v. Hare (rf) ]— 
Althongh, in the case in 5th Simon, the court did not obligethe sheriff to 
pay, it was not for want of jurisdiction, as to which the case in Carey is a 
diainct authority. I have not the least doubt that I have jurisdiction to 
order the sheriff to pay the money; and I would certainly have done so, if, 
00 the &cte as stated, I was satisfied that the arrest could have been made. 
As to this, though my impression is strongly against the sheriff, I have 
some doubt. The course, therefore, which I shall adopi is, to order that 
an issue be tried to investigate that fact, and I will take care that the issue 
ihall be had in the county of the city of Dublin, where there can be no 
oodae interference with the selection of the jury. I must add, that Mr. 
Fitspatrid^ deserves much credit for the diligent manner in which he 
has discharged his duty toward? his young clients, whose circumstances 

(«) 1 Carey's Rep. 62; ibid, 109. (6. Wjyitt's PracUeal Reg. 3S4 

(c) II Ves. 170; Hirrison C. P. 11 8. (dj 5 Sim. 10. 

L t 
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Nov. 1838. arenas it appean, very limited indeed^ and who are not in a condition 

^^^V^^ to protect themselres. I would be very glad if I could order the costs 

mj. as between them and their solicitor, to be paid ont of the suitor's fund ; 

and if their counsel can shew me any precedent or authority for so 

doingi I will do so. 

The order is as follows :— 

Whereas the petitioner, D. Burke, has, by his counsel, desired that 
the question, as to his neglect in not having arrested the sud 
Henry Paul Comyns, in the petition named, under the attachment 
which issued in this matter, should be submitted to a jury — 
Let the guardian of the fortune of the minors (T. Goold, Esq*) 
be at liberty forthwith to commence a feigned action in her Ma- 
jesty's Court of Common Pleas, against the said D. Burke, to 
which the said D. Burke is forthwith to appear grattM^ plead 
the general issue, and admit all matters of forai, so that a trial 
may be had between said parties by a special jury of the county 
of the city of Dublin in next Hilary Term ; and let the sheriffs 
of the <dty of Dublin lay before T. Goold, Esq., the Master in 
this matter, the grand panel of the jurors of said county of the city 
of Dublin, and he is thereout to name forty-eight of said jurors ; 
and thereupon each party is to be at liberty to strike outtwelreb 
and the remaining twenty-four are to be the jury for the trial of 
the issue following, that is to say, to try and inquire ^ Wheiher 
the said D. Burke could, at any time after the ddiTery of the 
writ of attachment in this matter to him, on the 6th of AprO last, 
have arrested H. P. Comyn, in the said writ» under and by vir- 
tue thereof, or not ?" — ^the guardian of the minors to^be plaintiff 
on the trial of such issue, and D. Burke to be defendant, and 
reserve further order and consideration of the.oosts of this mo- 
tion until after the said trial shall be had, in caae the said guar- 
dian shall proceed to trial on such issue bdbre the firat day of 
next Easter Term ; and in case he shall not do so, let the cause 
now shewn by the said D. Burke be allowed, without costs. 
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EQUITY EXCHEQUER. 

Friday, November 301^ 1838. 

PRACTICE— CONDITIONAL ORDER— SHEWING CAUSE. 

Lloto, Petitioner; Armstrong, Respondent. 

Mr JOHK Brookb, Q. C. for the petitioner, moved to make absolate ^^*<» ** ^ 

^ ^ BoewiDg caute 

the conditional order of the -— day of Jane, 1838, notwithstanding the i^ost Condi- 
affidafit filed as cause. ^^^"•* ^"^ "' 

Mr. (7. H, Wiaikefy for the respondent, objected to the motion, as 
hariog been broif|^Mi^rward too late, notice of it not hiiving been given 
within the 10 sitting days prescribed by the I IStfa Rule of Coart, bear- 
ing date the 24th of May, 1822(a). 

The affidavit to shew cause was filed by the respondent on the 22d 
of June last, bnt notice of the present application was not served until 
the 23d of November, instant; the petitioner was, therefore, out of 
ooort 

Mr. Brooke cited the case of Barret v. Meyricky decided by this court 
is Jane, 1836, with a note of which he had been furnished by Mr. Jones. 
In that case Pennbfathbr, B« allowed a party to come in and make a 
oonditional order absolute, notwithstanding the expiration of the 10 
days allowed for serving notice of such application. 

After some discussion, *as to the existing practice of shewing cause 
against condition^ orders, it was announced by the Court, that, for 
the iutare, the terms of the (general Order, bearing date the 24th of 
May, 1822, should be strictly adhered to. 

Saiurdayy December Isi, 1838. 

On this day, Pennefather, B., after referring to the Order of the 
24lh of May, 1822, and to the Order of the 29th of November, 1830, 
on the Law side of the court (6), observed, that the latter Order had been 
made, to enable the Law Taxing Officers to tax the costs of filing affida- 
vits as cause ; but that, on the Equity side of the court, the Officer had 
always taxed under the General Order of the 24th May, 1822, without 
aay special order for the purpose. 

(a) Set thk Hule^ Lowrfs Bq. fix. RuleSf p. 140, and infra, Note. 
(b) See this Order in the Note, post. 
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LLOYD 
AJtMSTRONO. 



The Conrt, hovreFer, (hit Lordship proeeeded to state,) betnpof opi- 
nion that some altenition should be made in the practice, directed that 
the following words should be added to the Order on the Law side, 
bearing date the 29 th of November, 1830 :— " And upon the entry of 
<< such side-bar role, and not before, the cause shall be deemed to be 
** allowed." — The Order, when so amended to be adopted on the Equity 
side of the court * 



* Note. — The following are the Rules by which the pracdDe as to sheuh 
ing cause against cancUHanai orders is reguiated^ both on the law and 
Equity side of the court. 



u 



4< 



<< Friday, 24th May, 1822.** 

'< Obneral Order.*' 

'* It is ordered by the court, that, 
<< from and after the first day of 
" Trinity term next, in all cases 
" where a conditional order for any 
*' purpose shall be obtained, and 
'' an affidavit or affidavits in answer 
*' shall be duly and in due time 
*' filed for shewing cause, and no- 
*< tice thereof duly given, such affi- 
" davit or affidavits in answer, and 
** notice, ^hall be good cause against 
'* making such conditional order 
" absolute, unless the party obtain- 
ing such conditional order shall, 
within ten sitting days after the 
'^ filing the affidavit or affidavits in 
'< answer, and due notice thereof 
** given, give notice of applying to 
** the court to make the conditional 
*' order, or some part thereof abso- 
'<lute, and move such notice ac- 
'* cording to the course of the 
*' court ; and, if such notice be not 
« given within the time aforesaid, 
'^ the party on whose behalf the 
** affidavit or affidavits, in answer, 
'* have or has been filed, shall have 
« his costs of making and filing 
'< such affidavit or affidavits, and of 
*< giving notice thereof, provided 
''he have been served with the 
'' conditional order. 

'< This rule not to extend to con- 
" ditional orders for setting aside 
" verdicts." 

<' By the Court." 



The practice, on both sides of 
the 'court, was governed by this 
rule : — 

On the Equity side, the Officer 
taxed, as a matter of course, the 
costs of filing affidavits as caase, 
and giving notice thereof, under 
the above general rule, without re- 
quiring any order for that pur- 
pose in each particular case: bat 
in consequence of the Law-Tax- 
ing Officers having refused to tax 
such costs under the General Rule, 
without a special order, authorising 
them to do so, in each case, the 
following General Order was made 
on the Law side of the court : — 

''Monday, 29th Nov. 1830." 



'' It is further ordered and de- 
clared, in conformity with the 
General Order of 24th May, 
1822, that whenever a party 
served with a conditional order 
shall file an affidavit or affidavits, 
as cause against such order, and 
shall give notice thereof, and the 
party obtaining such conditional 
order shall not move within the 
time prescribed by the said Ge- 
neral Order to make the condi- 
tional order absolute, — the party 
filing such affidavit or affidavits 
shall be entitled to have a side- 
bar rule entered, allowing the 
cause shewn as an authority for 
taxing the costs of filing sach affi- 
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IN MICHAELMAS TBItM, 1838. 
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WUmmh^f December 5I&. 



APPEAL— PROCESS TO ENFORCE ANSWER. 



The Attornbt-Obnxral v. Conrot and another. 



Mr. A. J. Maley, on the part of the defendants, moved to stay the 
entering of process, pending an appeal to the Honse of Lords, from a 
decretal order of this court, overruling exceptions taken by the defend- 
ants, to the Remembrancer's report of a short answer. 

The information in this case was filed for an account of duties on spi- 
rite, the payment of which was alleged to have been evaded by the de- 
fendants, who were distillers. The defendants answeied a part only 



The entry of 
process to en- 
force an an- 
swer restrained 
pending an ap*- 
peal to the 
House of 
Lords, fibere 
answering 
would render 
an appeal use- 
less^ 



** davit or affidavits, and giving no- 
''tice thereof- pursuant to the said 
''General Order, and such costs 
''shall be taxed accordingly." 

" By the Court." 



In pursuance of the last mentioned 
order, the following side-bar rule 
wae entered : — 
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** On motion of Mr. — — (plain- 
tiffs or drfendant*s aUomey^ as 
ike case may 6e,) and on reading 

the conditional order of the 

da J of — , served on 

(pUnn^ffor defendaniy) and 

(plahUigrs or defendants) notice 
of the filing of affidavits as cause 
against said conditional order. It 
is Ordered by the court, that the 
cause shewn against said condi- 
tional order be allowed, and 

to have the costs of shewing 
cause against said condition^ 
order, without further motion." 



The practice on the Law side of 
the court seems to have been set- 
tled by the order of the 29th of 
November, 1830; as, nntil the en- 
try of the above side-bar rule, a 
puty was not considered as pree 
clnded firom coming in to make 
absolute a conditional order, not- 



withstanding the expiration of the 
10 sitting days prescribed by the 
order of the 24th of May, 1822. 

From the absence of a corres- 
ponding order on the Equity side 
of the court, the practice there 
seems to have been variable : — the 
court in some instances allowing 
parties to come in and make con- 
ditional orders absolute, after the 
termination of the ten day^ li- 
mited by the General Order of 
1822, for giving notice of such ap- 
plications ; see Bureion v. Eager. 
1 Law Rec. N.S. 182 ; /n re Ryan^ 
5 ditto, 198; and Barrett v. Mey- 
rick, cited by Mr. Brooke^ supra ; 
whilst, in other instances, a more 
strict interpretation of the order of 
1822 appears to have been adopted. 

The practice on both sides of the 
court is now, however, finally set- 
tled. 

The following ie the New Gene- 
ral Rule of the Equity Exchequer. 



it 



Wednesday, 5th Dec; 1838. 



" It is this day Ordered byj^the 
<< court, in conformity with the 
«' General Order of the 25th May, 
" 182%, that whenever a party 
<' served with a conditional order 
'< shall file an affidavit or affidavits, 
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GASES IN THE EQUITY EXCHEQUER, 



ATTORNKY- 
OBNBRAL 

V. 
CONBOT. 



of the informatiooi and inttsted by their answen, that they were not 
bound to answer the remainder : to this answer exceptions were taken 
by the Attorney- General, and allowed by the Remembrancer, to whose 
report the defendants took exceptions, which were orerrnled by the 
eonrt(a.) 

The affidarit, on which the present application was groonded, stated, 
that immediately after the oTermling of the exceptions, the defendants 
had their petition of appeal to the Honse of Lords prepared, and for- 
warded for presentation ; but, before they had time to comply with the 
standing orders of the Honse of Lords, respecting the mode of gi?ing 
security for costs, parliament was prorogued. 

Counsel cited Wood t. MUner{b\ and The King (fSpam y. Maehedo{c), 
in support of the application. 

Mr. Tomb^ for the Attomey-(3eneral, opposed it, on the ground of the 
defendants not having used due diligence in the prosecution of the ap- 
peal, and submitted that, at all events, the court ought to put the defend- 
ants under terms to give security to abide the decree. 

The Court granted the order staying the entering of process until the 

12th of February next, with liberty to the Attorney-General, if the ap- 
peal should not be presented before that day, to enter procesa from the 
beginning. 

(a) See a Ueport of this case, 6 Law Rec N. S. 281. 
(b) I Jac & Walk. 636. (e) 4 RiuseU, 560. 
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as cause against such order, and 
shall give notice thereof, and 
the party obtaining such condi- 
tional order shall not move within 
the time prescribed by such Qe- 
neral Order, to make the condi- 
tional order absolute, the party 
filing such afiidavit or affidavits 
shall be entitled to have a side- 
bar rule entered, allowing the 
cause shewn, as an authority for 
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taxing the costs of filing such 
affidavit or affidavits, and giving 
notice thereof, pursuant to said 
General Order ; and such costs 
shall be taxed accordingly : — and 
upon the entering such side bar 
rule, and not before, the caase 
shall be decreed to be allowed." 

'* By the Court." 
" Gbrald Tench," 
" Register." 
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CHANCEUY. 

Sahirday^ November 2Uhy 183B. 
TRUSTEE AND CESTUI QUE TRUST— PRACTICE— BILL, 

Ardill v. Satagb. 

The bill in this caose was filed by a tnistee in a marriage setUement, imstce who 

^081 his cestui que irusiSy and his co-trustees, in order to be discharged ^^ accepted 

from the trusts, and to be re-paid certain sums which he had disbnrsed committed no 

io the execation of the trusts. The question discussed at the hearing 5l[f***'^ **^ 

, ^ ° filing a bill, get 

WHS, whether the plaintiff could compel the cestui que trusts to nominate discharged, if 

a new trustee^ and discharge the plaintiff from the trusts, which had ^^^^^n b^ 

become bnrthensome. found to act, 

The settlement was dated 16th August, 1833, and was made on the *rtf«/wiu'not^ 

intermarriage of the defendants, Francis Savage, and Eliza, his wife, consent to his 

discharge ? 

Bj that deed (amongst other provisions), a policy of insurance on the 
itfe of the husband was assigned to the trustees of the si^ttlement, Ar- 
dill, the plaintiff, and Alexander Arthur, one of the defendants, on 
tnut, after the decease of the husband, to pay the interest to the wife for 
life, and, after her decease, to pay the principal to the issue of the 
marriage. 

The settlement contained a clause, which provided, that if the trus- 
tees, or either of them, should die, or be desirous c^f being discharged 
from the trusts, or decline, or become incapable to act therein, or should 
reside, or be about to reside abroad, before the trusts should be fully 
executed, that then it should be lawful for the said Francis Savage, and 
£lisa, daring their joint lives, and afterwards for the survivor of them, 
and after the death of the survivor, for the surviving or continuing 
trustee, with the ^consent of the guardian of the children, if any, or if 
none, of his own authority, by deed, to nominate, substitute, or appoint 
a person to be trustee, instead of the trustee so dying, declining to act, 
&c Another clause empowered the trustees to reimburse themselves 
their expenses, out of any funds in their hands. And in order to pro- 
vide for the payment of the preiniums on the said policy of insurance, a 
rent-charge of £58. J Os. a- year was granted to a third trustee, Robert 
Arthur, and a term created to secure it. 

Mr. Savage, the husband in the settlement, became embarrassed. A 
bill was filed against him in the Exchequer, by persons claiming incum- 
brances, which had been charged on his property previous to the mar- 
riage. A receiver was appointed, and Mr. Savage became unable to 
adTance the annual premium on the policy of insurance 

M f 
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Under tfaew circamstaaces, he wrote a letter to die present pUintiflf, 
stating that he wu nnable to pay the premium, and giving faim to un- 
derstand, that he, the tru«tee, wnuld be held responsible, if the insiu^ 
ance were permitted to drop. The plaintiff, thoa admoniahed, applied 
to Mr. Robert Arthur, the trustee of the rent-charge, but he declined 
having any thiog to do with it, and said his name had been inserted 
as trustee without hii consenL The pkuntiff also ^plied to the receiver 
in the Exchequer cause, who was prerailod on to pay the premium for 
one year; but the plaintiff had since been obliged to pay one premium 
of£5B. 10b. out of his own pockeL 

The defence made was, that, in lact, Mr. and Mrs. Savage ooold not 
get any proper person to act in the trusts, the fund baring become 
^'mbarrassed, not in cuasequeace of their misconduct, but by reason of 
charges created, prior to the marriage, by the graudlather of Mr. 
Savage. 

Mr. Warren, Q. C, fur the plaintiffs, cited Hamilton v. Frj/ (a), in 
which Lord Manners said, it was tlie habit in Ireland for trustees to file 
bilb for their own removal, but that there was a difivreaco between 
English and Irish practice in respect to costs i but that was where the 
cestui gut trust was nut in default. In a recent case in England, Co- 
ventry v. Coventry (b), where a trustee was desirous uf rearing, in 
consequence uf the acts of the tenant far life, the relief was granted, 
with coats, to be paid out of the interest of the tenant for life; whicli, 
from Lord Langdale's observations, is the rule where the party miscon- 
ducts himself. The case here is stronger. There is an express powts' 
given to change the trustee, when unwilling to acL A deed, appointing 
a new truetee, had been prepared and engrossed, and une Edward 
Ruthven had been named as a new traatee, with tiie approbatiou uf 
Mr. and Mrs. Savage ; but circnm stances having afterwards transpired 
which induced them to consider Eklwaid Ruthven an unGt person lo W 
appointed, they refused either to execute the deed, uruominate anullier 



Sergeant Curr^ and Mr. IliUton, for the defendants. 
The plaintiff cannot be removed without the cunseutof Mr. and Mrs. 
Savage, and without appointing a proper person. There is nothing in 



(a) 2 MoU. 158. In that case, 
ard Manners said : " In England, 
\ trustee, atler he has acted, is 
never rcumvud nt his own desire. 



" It is done in Ireland, but trustee 
" must do it at his own expense; 
" lie must pay the costs of the suit- . 
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ARDILL 

V, 
SAVAGE. 



the deed ooropnlsory on them to appoint a new trustee. Mr. and Mrs. Nov. 1888. 
Samge are unable to find a proper person to undertake the trust. A 
Mr. Wm. Lee was proposed by the plaintiflp, but it turned out that he was 
an attorney's clerk, without any property whatever, and Mr. Savage could 
not consent to his being appointed. Two anthorities have been cited. As 
to Hamilton v. Fry (c), there are no authorities to sustain Lord Man- 
sen* dktum in that case as to Irish practice. As to Coventry v. Coven- 
try{d)y the report does not state the nature of the settlement, and the ap- 
pointment of a new trustee was not opposed by any of the defendants. 
Besides, in that case, the bill was filed on the ground of misconduct by the 
tenant for life since the settlement. No such facts exist here. Mr. Savage 
paid the premium as long as he remained in receipt of his rents. The 
inconobrances in the Exchequer cause were not created by Mr. Savage, 
bot by his grandfather, and these very incumbrances are recited in the 
Mtdement of which the plaintiff is trustee, and to which he is a party. 
He undertook the trusts with full knowledge. As to the £58. 10s*, it is 
a mere personal demand against Mr. Savage, recoverable at law. 



Mr. W, Brooke^ for the plaintifl>s, in reply. 

A very high authority says, that where a trustee is not accountable, 
he may file a bill to be removed. Anon, v. Osborne (e). The ground 
there was, that the trustee had never acted. The Chancellor doubted 
whether it eould be done toUhout a suitj but directed a reference to as- 
certain whether the trustee remained accountable, and, if not, the Mas- 
ter to settle a release. That case shews, that there is no doubt it may 
be done by a suit. As to the difference between this case and the case 
of C(n>eniry v« Coventry^ the difference is in our favour. The difficulties 
of the tnusteesin this case are greater. The tenant for life has neglected 
to keep down the interest on the incumbrances, and thereby caused the 
appointment of the receiver. Is it to be contended that the trustee is 
to go on paying £58. 10s. a-year out of his own pocket ? In Coventry v. 
Coventry, the prayer of the bill was granted, and there was a reference 
to the Master to appoint a new trustee. 

Lord Chancellor. — What can be done in the affair, if no one will 
act as trustee ? Is the Master to advertise for a trustee ? I must see 
•ome practical result from a reference before I direct one. The case is a 
diffienlt one. Mr. Ardill is in the position of a person who has committed 
an imprudence ; he has become an executing party to this deed of trust. 
I do not at present see how I can relieve him from the consequences, 
unless some other person can be found to undertake the trust. Both 
the parties may find great difficulty in finding a proper person who will 



(e) 2 Moli; 45P. 



(d) Keen, Vi«. 



(0 Ves. 455. 
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be willing to act, uDder the advene circumstances of the trust. I wfll 
not say that Mr. SaTSge is not jnsti6ed in saying that he will not con- 
sent to a mere nominal person being appointed as a trustee^ I will let 
the cause stand for the present, in order that the parties may, in the 
mean time, apply, in the Exchequer cause, for an order on the receirer 
to pay the annual premium on the policy of insurance. 

The cause stood over accordingly. 



Tuesday^ 27th November. 



PRACTICE— MOTION TO VARY DECREE. 



CoNNELL V, Frith. 



Decree '^^'^ ^"^'^ ^ motion in the cause of Catherine ConneU and Ryhnd 
slightly varied Byron, against Mary Frith and others. The parties plaintifis and de- 
matter of costs fondants were jointly entitled to the funds in the cause as legatees. A 
where the decree to account had been pronounced, and by the final decree, oa 



ments were 
very clear. 



further directions on the 7th May, 1838, the fund was distributed be- 
tween them according to their respective rights as reported, and it was 
ordered (among other things) " that all parties should be entitled to 
*' their costs, necessarily and properly incurred by them an thUcaus^." 

Mr. Keatinge Q. C, and Mr. 3fKenna, now moved on behalf of the 
plaintiffs, that the Master, in taxing the plaintiff's costs under the abo?e 
decree, should be at liberty to allow " all costs properly and necessarily 
^ incurred in the realising of the sum of £940. 9s. 7d., being the sulh 
"ject matter tf the cause f and reported due to the executors of the kite 
*' Mr. Ryland in a certain cause of Saunders v. Saunders^ and as such, that 
" he do allow the costs of filing the bill in a certain cause of Henry 
** Connell v. Prith and Spencer, and also the costs of proving the charge 
<* in the said cause of Saunders v. Saunders,** * 

Mr. Keaiinge Q. C, and Mh M^Kenna for the plaintiffs, rested the 
motion entirely on the extreme hardship of the case. It had been by 
the exertions of the plaintiff Catherine Connell and her late hnsband 
Henry Connell, that the funds now to be divided were realized. The 
costs incurred in the case of Saunders v. Sounder Sy and Henry Conuett 



* This motion was previously 
made before his Honor the Master 
of the Rolls, who, though he 
thought it a very hard case on the 
plaintiffs, considered it a motion to 



vary a decree and an application 
which could not be granted ; bat 
as it was the Lord Chancellors 
decree which was sought to be 
affected by the motion, he gave 
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T. PriA and Spencer vera unaToidably aod meritorioiisly incurred in rea« 
liiiog Ihe fond which it now to be divided in this canse. And now» 
becMse the ninotes of the decree were drawn up so as apparently to 
confine the plaintiff's costs to the costs in this caose, the parties who 
▼ere to profit by their exertions refused to allow them the costs, 
necessarily and fairly incurred in those suits. Master Connor in tax- 
iBg the costs had strongly pressed the defendants to consent to the 
tuation being made as sougbtr and expressed an opinion that the 
court would make an order to that effect, if applied to, although he felt 
a difficulty in doing so, on his own responsibility without such an order. 
The intention of the decree was clearly to give the costs " properly and 
oeeessarily incurred.** 

Mr. Manahan omlra.— -This is nothing more nor less than a motion 
to alter the decree : and besides, the costs incurred in the cause of Henry 
CotmeB ▼. F'riih and Spencer were wholly unnecessary, as afterwards 
appeared by their abandoning that suit, and proving the demand under 
the decree in Saunders v. Saunders, The decree only gives them the 
costs incurred m this cause, — [Lord Chancellor. If these costs had 
heen asked at the hearing, could I have refused ? Can I drive the 
parties to a re-hearing ?] — ^The preceedings in the cause of Henry Con- 
fuU V. Frith and Spencer were wholly unnecessary. 

Lord Chancellor. — Whatever costs were necessarily and pro- 
perty incurred, in realizing the fund, ought to be allowed. I cannot drive 
the party to a re hearing. 
The order was as follows : — 

Let the Master, in taxing the plaintiff's costs under the decree in 
this cause, be at liberty to allow all costs properly and neces- 
sarily incurred by them in proving the charge under the decree in 
the cause in which Henry Owen Saunders was plaintiff, and 
Richard Saunders and others were defendants, and also the costs 
of filing the bill of the 13th of Feb., 1832, in which Henry Con- 
nell, and said Catherine Connell, and Ryland Byron a minor, 
wore plaintiffs, and James Frith, and said Henry Owen Saun- 
ders and others were defendants — 27th November, 1838, 
Chancery Motion Book, Fol. 193. 



leave to the parties to move it be- 
fore his Lordship, if they thought 
fit so to do. — See the case of 
Atkin V. Lord Doneraile, 3 Law 
RecN. 8.. 13, Mich. 1834, where 
the notes of a decree were amend- 
ed with respect to the costs of 
suit — See Coleman v. SarreU, 2 
Cox 206, where an application of 



this nature was refused, though 
made on behalf of a mere trustee, 
where costs had been omitted in 
the decree, and it is observed with 
reference to this case, that it ope- 
rated very severely, as a re-hear^ 
ing as to costs is not allowed. — 2 
Mad. Equity, 637. 



Nwf. 1838 



CONNELL 
FRITH. 
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JUDGMENT— RE- DOCKETTING ACT. 



Martin v. D'Arcy. 



Tbeftecond 
Kcfion of the 
actforns^ock- 
ettiog judg- 
mtnts* 9 Geo. 
4. c. 35y was 
intended for 
the protection 
of purdiaaen 
of freehold 
property for 
Tsluable oon- 
lideration, 
whether their 
purchaaet 
were made be- 
fore or since 
the passing of 
that act.* 



In the year 1810, John D'Arcy executed a mortgage of part of fais 
estate to Patrick Martin, to aecare a sum of about £I0»000, and also ex- 
ecuted a bond and warrant of attorney to confess judgment thereoo, as 
a collateral security. 

Judgment was accordingly entered on that bond in the year i810. 

In the year 181 1, the same John D'Arcy executed a further mort* 
gage to one Blake. This latter mortgage included soTeral deoomiaa- 
tions of lands, and amongst them the lands comprised in Martin's 
mortgage. 

Blake subsequently filed a bill of foreclosure, and made Martin a party 
to the suit ; but Blake refusing to redeem Martin's incumbrance, his 
bill was dismissed with costs as to Martin. 

A bill was afterwards filed by Martin, to raise the mortgage of 
1810, and a decree for a sale obtained, under which all the lands 



* This statute passed the 27th 
June, 1828. The parts which were 
referred to in the argument were 
the three first sections. The first 
section relates to judgments re- 
covered subsequent to 27th June, 
1828; the second relates to judg- 
ments recovered between 27th 
June, 1808, and 27th June, 1828; 
the third relates to judgments re- 
covered prior to 27th Jane, 1808. 
These three sections, with the pre* 
amble, are as follows : — 

" Whereas great difficulties are 
frequently found to arise in mak- 
ing out title to freehold property 
'< in Ireland, by reason not only of 
*<tbe number of old outstanding 
*< judgments in the respective 
<< courts of King's Bench, Common 
'< Pleas, and Exchequer, in that 
** part of the United Kingdom, ap- 
"pearing unsatisfied on record, 
<* though considerable numbers of 
*< the same have been actually paid 
*< off and discharged, but also by 
*< reason that in many cases the de- 
<' fendants in judgments entered in 



(i 



c< 



' the said courts are not sufficiently 

* described, so as to identify the 

< persons against whom such jadg- 

< ments have been actually reco- 

* vered, to the great impediment 

< of the due transfer of such free- 

* hold property, and to the great 

* disquiet of purchasers for valoa- 
' ble considerations ; and it is ex- 

* pedient that a remedy be provid- 
' ed for the same." Be it there- 
fore enacted, that all judgments 
which shall, after the passing of 
this act, be entered or recovered in 
his Majesty's courts of King's 
Bench, Common Pleas, or Exche- 
quer, in Ireland, shall, after the ex- 
piration of twenty years from the 
date of the entry or recovery there- 
of, be null and void as against par- 
chasers for valuable consideration, 
of any lands, tenements or heredi- 
taments in Ireland, unless the same 
shall be duly revived, according to 
the course and practice of the said 
respective courts, or re-docketted 
in manner hereinafter directed, and 
the revival or re-docketting thereof 
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D ARCY. 



comprised in the mortgage deed of 1810 were sold. However, the pro- Nov. 1838. 
dace thus realized proved insnfficient to discbarge the whole of Mar- 
tin's debt, with interest and costs, and Martin conseqaently still remained 
a creditor to the amount of about £1000. 

Bkke afterwards, in the snit which he had instituted on foot of the 
fflortgnge of 181 1, obtained a decree against D'Arcy, fora sale of all the 
remainder of the lands comprised in that mortgage ; but no sale took 
place under that decree, D'Arcy having taken steps to raise money for 
the parpofie of paying oflP the sum decreed. 

Accordingly, in December, 1836, D*Arcy borrowed, from Messrs. 
Eyres, of London, a sum of about £20,000, to be applied in paying o£P 
the sum due on foot of the decree obtained by Blake ; and in order to 
leeore this advance, D'Arcy executed a further mortgage, dated in 1836, 
to Messrs. Eyres, and by that deed D'Arcy covenanted that Messrs. 
£yre8 should obtain an assignment of the mortgage of 1811, and of the 
decree obtained by Bkke on foot thereof, and the £20,000 was deposited 
in the hands of one Norris, on trust, to be applied in discharge of the 
ram due on foot of that decree, and other prior incumbrances affecting 
the mortgaged premises. 



entered in the manner hereinafter 
provided, within 20 years next be- 
fore the execution of the convey- 
iBce, settlement, mortgage, lease, 
or other deed or instrument, vest* 
ing or transferring the legal or 
equitable right, title, estate, or in- 
terest in or to such purchaser for 
raloable consideration. 

II. And be it further enacted, 
that all judgments which shall have 
heen entei^ or recovered in his 
Majesty's courts of King's Bench, 
Common Pleas, or Exchequer, in 
Ireland, within 20 years next before 
the passing of this act, shall, after 
the expiration of 20 years from the 
entry or recovery thereof, be null 
and void, as against purchasers for 
Taloable consideration , of an y Ian ds, 
tenements, or hereditaments in 
Ireland, unless the same be duly 
revived according to the course 
and practice of the said respective 
courts, or re-docketted in manner 
hereinafter directed, and the revi« 
val or re docketting thereof be en- 
tered in the manner hereinafter 
mentioned, within twenty years 
next before the execution of the 



conveyance, settlement, mortgage, 
lease, or other deed or instrument 
vesting or transferring the legal or 
equitable right, title, estate, or in- 
terest, in or to such purchaser for 
valaable consideration, or within 
five years from the passing of this 
act. 

HI. And be it farther enacted, 
that all judgments which shall have 
been entered or recovered in his 
Majesty's courts of King's Bench, 
Common Pleas, or Exchequer, in 
Ireland, 20 years or upwards next 
before the passing of this act, shall 
be null and void, as against all pur- 
chasers for valuable consideration, 
of any lands, tenements, or heredi- 
taments in Ireland, whether their 
purchases shall have been made be- 
fore or after the passing of this act, 
unless the same shall be duly re- 
vived, according to the course and 
practice of the said respective 
courts, or re^docketted in manner 
hereinafter directed, and the revi- 
val or re^docketting thereof be en- 
tered in the manner hereinafter 
mentioned, within five years from 
the passing of this act. 
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An application wag subtieqaently made lo tke eour(» in wliieb Norri% 
D'Arcy, and the Messrs. Eyres all joined, and they obtained a refeffenoe 
to Master Connor, to ascertain the sum now doe on foot <^ Blake's de- 
creci for principal, interest, and costs ; and, on obtaining thb oider, 
Norris paid the money into court. 

Master Connor made his report, but before the money was drawn 
out, C B. Martin, (now personal representative of Patrick Martin who 
had died) applied at the Bolls for liberty to come in under the decree 
in Biake ?. D'Arcy, and file a charge on foot of his judgment of 1810, 
for the £1000, still remaining unpaid, as before mentioned. 

This application was opposed by Messrs. Eyres and Blake, who in* 
sisted, that, as the judgment obtained in 1810, as a collateral security 
to the mortgage, had not been re-docketted, pursuant to the provisions 
of the 9 6r. 4, c 35, it was barred as against purchasers for valuable con* 
sideration. 

The Master of the Rolls made an order, giving Martin liberty to file 
his charge, but without prejudice to the parties availing thenoselves of 
the re-docketting act, as a bar. 

In the mean time, Messrs. Eyres obtained an assignment of Blake'« 
mortgage — the money to discharge Blake's demand having been pud 
into court, as before mentioned : and accordingly, on the investigation 
in the office, Messrs. Eyres relied both on Blake's mortgage, ^dated is 
1811, and the assignment thereof, which had been executed pending 
C B. Martin's last mentioned proceedings. 

Master Connor, however, refused to permit Messrs. Eyres to make any 
proof, before him, of the mortgage to themselves in 1836, the cause hav- 
ing no relation to that mortgage: but he allowed them to avail themselves 
of the mortgage of 1811, and the assignment thereof to them, which 
they had lately obtained. Master Connor was, however, of opinion, that 
Martin's judgment, having been obtained in 1810, was entitled to pri- 
ority as against the mortgage of 1811 ; conceiving that the latter was 
not such a purchase as was contemplated by the 2d section of the statute, 
which, in Master Connor's opinion, only extended to purchases made 
after the passing of the act ; and he reported accordingly. 

Messrs. Eyres applied at the Rolls, to set this report aside, relying 
both on the mortgage of 1811 to Blake, as a purchase before the statute, 
and on the mortgage executed to themselves, as a purchase ajler the 
statute ; but his Honor, concurring with Master Connor in his view of 
the case, refused the motion, with costs. 

In the mean time, the point was decided the other way by the Lord 
CuANCELLOH, in the case of &wx v. £e%, on exceptions to a report 
by Master Townsend, who had taken an opposite view of the 2d section 
of the statute from that of Master Connor. The Loiid Chancellor 
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kold, thai the 2d section of the statato applied as well to purchases 
made before the act as after. 

Hie parties, tlierefore, claiming nnder Blake's mortgage, now ap- 
pealed to the Lord Chancellor, from His Honor's order, citing Knox 
r. KdLy as an authority. 

On the facts heing stated to the Lord Chancellor, he adhered to 
tbe opinion he had expressed in Knox y, KeUy^y that the 2d section of 
the act applied to purchases before the act ; and reversed the Rolls* 
order. 

The Rolls' order was accordingly reversed, without prejudice to the 
parties laying such other facts before the Master, when review- 
ing his report, as would take the case out of the operation of 
the statute. 



Nov. 18S8. 




* The following is a note of the case referred to : — 

JUDGMENT — RB-DOCKETTING ACT. 
KNOX V, KELLY. 

By deed, in the nature of a mortgage, dated 1st August, 1819, Pa- 
trick Kelly, being then seized of certain freehold estates in the county 
of Mayo, granted to Francis Knox two annuities of £300, and £400, 
the first to be payable during the life of the said Patrick Kelly, the 
grantor, and the second to commence after his decease, and to continue 
to be paid until a certain debt of £1896. 12s., due by Kelly to Knox, 
thooldbe fully paid off, with interest and charges. And in order the 
better to secure the said annuities, the said Patrick Kelly, by the same 
deed, conveyed to Myles John O'Reilly, as a trustee for Knox, the 
said lands in the county of Mayo, and Francis Knox thereby covenanted, 
that so soon as the said debt, with interest and charges, should be paid, 
be would execute a re-conveyance. 

The said Francis Knox died, having, by his will, appointed the said 
Myles John O'Reilly (the trustee in the above deed,) his executor. 

A bill to carry the trusts of the will of the said Francis Knox into 
execution, and for an administration of his assets, was afterwards filed 
in this court by John Knox, claiming as a creditor of the said Francis 
Knox, deceased, against the said Myles John O'Reilly, as such executor. 

Part of the assets of the deceased consisted of a considerable sum due 
OQ foot of the deed of Ist August, 1819. 

Under the proceedings in that cause, the assets of Francis Knox were 
partly got in, and the produce applied, as far as it would go, in payment 
of several creditors of the deceased, but the sum due on foot of the deed 
of Ist August, 1819, remained outstanding, not having been called in, 
and several of the creditors of the deceased still remained unpaid, and 
amongst the latter was the said John Knox. 

In order to get in the sum due on foot of the deed of 1st August, 
1819, it was agreed between Myles .John O'Reilly, the defendant in 
that cause, and the said John Knox, that Myles John O'Reilly, as trus- 
tee of that deed, and executor of Francis Knox, should execute an as- 
signment to the said John Knox, so as to enable the latter to proceed 

N t 



The 2d sec- 
tion of the act 
for re-docket- 
ting judgments 
9 G. 4. c 55, 
was intended 
for the protec" 
tion of pur- 
chasers of free- 
hold property 
for valuable 
consideration, 
whether their 
purchases were 
made before or 
since the pass- 
ing of the act. 
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V, 
KELLY. 

(ex reLJ 

t\»tFeb. 
m34. Assign- 
ment of mart- 
gagt by execu- 
tor. 



Bill filed 
2\it Jpril 
1834. 



Decree to 
account IH/A 
April, \U36. 



O'Dovd's 
judgment, 
Michaelmas, 
1811. 



by hill in eqaity, in his own name, to call in the amount due on foot 
of the said deed. 

Accordingly, a deed, dated 2l8t February, 1834, was entered into 
between the said Myles John O'Reilly and the s«iid John Knox, which 
recited the deed of 1819, and the subsequent proceedings above men- 
tioned, and that the said Myles John O'Reilly had agreed to assign the 
said mortgage of 1819 to the said John Knox, as being part of the assets 
of the said Francis Knox, and to enable him to proceed by bill in eqaity, 
or otherwise to call in the amount due thereon, for the purpose of 
applying the produce thereof amongst the unpaid creditors of the said 
Francis Knox, to the end that they might be paid according to their 
priorities, as far as such assets would extend. By this deed, the said 
Myles John O'Reilly, '* for the considerations aforesaid,* and for and 
<< in consideration of 10s.," conveyed (by way of lease and release) the 
said lands in the county of Mayo, and all the said O'Reilly's interest 
therein to John Knox, in trust for the sole use of himself the said 
John Knox, and all the unpaid creditors of the said Francis Knox, 
according to their respective priorities. And the said Myles John 
O'Reilly thereby, also, as executor of the said Francis Knox, as- 
ssigned to John Knox, the said two annuities of £300 and £400 
chargeable on the said lands and all arrears thereof. 

Accordingly, the bill in the present suit was filed on 21st April 1834s 
by the said John Knox, praying an account on foot of the said deed of 
1st of August 1819, and the assignment of the 2l8t February, 1834, 
and also praying an account of prior incumbrances and a sale. 

The several persons claiming incumbrances were made parties to 
suit, and amongst the rest, Thomas O'Dowd was made a party de- 
fendant, as claiming on foot of a judgment obtained in 1811, bat the 
plaintiff by his bill submitted that the said judgment was barred by the 
re-docketting act, 9 Cr. 4, c. 85. 

On the 16th April, 1836, the usual decree to account was pronounced, 
and it was referred to Master Townsend to take an account of the snm 
due to plaintiff for principal interest and costs, on foot of the deed Ist 
August, 1819, and the assignment thereof of 21st February, 1834, and 
also to take an account of prior incumbrances. 

Under the above decree Thos. O'Dowd filed his charge, claiming £400 
with interest and costs, on foot of a judgment obtained in Michaeimas^ 
181 1, by Jas. O'Dowd, against Patrick Kelly, which by deed dated 28th 
July, 1823, duly enrolled on 13th June, 1825, had been assigned to said 
Thos. O'Dowd: who also, by his charge, stated that the said judgment was 
duly revived against the heir and tertenants of Patrick Kelly, as of 
Hilary TerWy 1828, and duly redocketted att the 5th May, 1835 ; and 
further, that on the 26th March, 1832, he had filed a bill in the Equity 
Kxchequcr, to raise the said judgment out of the real and personal estate 
of the said Patrick Kelly, the costs of which proceeding he now also 
claimed in addition to his judgment. 

The plaintilFsf by their discharge set forth, that by the provisions of 
the re-docketting act, 9 G, 4, c. 85, all judgments recovered within 20 
years previous to the passing of the act (27th June, 1828) were void, 



* These were the words of the 
deed, and appeared to refer only to 
the recital setting forth the circum- 
stances -under which the deed was 
made. 



f James Blake Knox, and \V. 
Knox, executors of John Knox, 
who died after the filing of the 
bill of 2 1st April, 1834. 
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docketted, aqd the revival or re>dockietting thereof entered within 20 
years next, before the execution of conveyance to such purchaser, or 
within 5 years from the passing of tlie act. And insisting that inasmuch 
as 0*Dowd's judgment, obtained in 1811, was not re-docketted pursuant 

to the act, it was void, as against the plainti£Fs who were executors of 

John Knox, who, under the deed of 21st February, 1834, was a pur- knox 

chaser for valoable consideration, of the lands in the ploadings, and they t^. 

also insisted, that the costs incurred in the exceptions and suit on foot of kullv. 
the judgment must be postponed, for the same reason. (ex. relj 

Master Townsend made his report, dated April, 1838, and reported " ^ 
£2890 due to the plaintifft* on foot of the deed of Ist August, 1819, and rflZiZi ^ 
the assignment thereof of 22d February, 1 834. report : that 

And asto 0*Dowd, the said Master reported that the judgment was ^P^^^^'f 
obtained in Michaelmas, 1811, against Patrick Kdly, and was dnly *6arrerfSyre* 
assigned on 28th July, 1823, to the defendant Thomas 0*Dowd, but docketting act 
foand that under the provisions of the re-docketting act, the said judg- asagaina 
ment was null and void as against the plaintiffs, as executors of John V^f^^'^'ff^* 
Knox deceased, inasmuch as the said John Knox deceased was, under 
the deeds of 1st August, 1819, and 21st February, 1834, and under 
each of the said deeds, a purchaser for valuable consideration of the 
lands in the pleadings, and that the said judgment was not revived or 
re-docketted in manner required by the said act, within 5 years next 
after the passing of the said act, nor within twenty years next before 
the execution of the said deed of 1834. 

And the said Master accordingly found, that the plaintiff*s demands 
against the lands comprised in said deed were, for the reasons aforesaid, 
entided to priority of the demands of the defendant Thomas O'Dowd ; 
aod, therefore, that O'Dowd's claim on foot of the judgment, and uf the 
costs in the Exchequer suit, must be postponed to the chiims of the 
plaintiff; and that, therefore, the said 0'Dowd*s claim was not, as against 
the mortgage so executed and assigned, a charge prior to the date of 
the said deed of 1st August, 1819 ; and that, consequently, plaintiffs were 
the first incumbrancers. 

The defendant 0*Oowd filed two exceptions to this report; by which o*Dowd\s 
he insisted, that, according to the true construction of the act, the said exceptions, 
judgment did not require to be re-docketted, in pursuance of its provi^ 
sioos as against the claim of the plaintiffs, the deed of the 1st August, 
1819, having been executed prior to the passing of the act ; and the plain- 
tiffii, in respect of their title under the deed of 2 1st February, 1834, not 
he'mg purchasers for valuable consideration, within the meaning of the 
act 

The cause now came on for further directions on the said report of 
Master Towosend, and the exception of 0*Dowd. 

Mr. BlackJbume, Q. C, Messrs. Baker and OMalleij^ for the plain- Arciument for 

tiffs, argued, that the 2d section of the act applied as well to purchasers plaintiffs:-^ 

before as after the passing of the act ; and that, if the present suit had ^^ctionof a^t 

been instituted by Francis Knox, the original grantee in the deed of applies to pur- 

1819, he wonld be entitled to avail himself of the statute, against chajfers b^ore 

0*Dowd's judgment. And they further argued, that even if that were '*^"^I; 

not so, still the present plaintiffs, claiming under the deed of the 2 Ist allctenu thl 

February, 1834, were purchasers for valuable consideration, within the last purchase 

meaning of the statute. "p"* «»»"« ^« 

y act. 
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V. 

d'akcy. 



KNOX 

r. 

KELLY. 

(ex reL) 



Mr. Collins, Q. €., and Mr. Monahatij for O'Dowd, argaed ihat, lo 
far as the plaintiff's claim rested on the deed of 1819, the statate did 
not apply ; for they said it was clear, that the 2d section applied only 
to purchases made after the passing of the act. And, as to the deed uf 
1834, they argued, that such a conveyance was not a deed for valuable 
consideration, within the meaning of the act. 

The Lord Chancellor ruled both points for the plaintiflfs. He 
held that the 2d section applied to purchases, as well before as after 
the passing of the act ; and, therefore, that all persons claiming under 
the deed of 1819 were entitled to its protection : and he abo held, that 
the deed of 1 834 was a purchase for valuable consideration, within the 
meaning of the statute. 



Saturday f Isi December. 



PRACTICE— ISSUE BY WAY OF CIVIL BILL APPEAL. 



Issue di- 
rected by con- 
sent to be 
irie&bj chil 
bill appeal. 



Harris v. Cullbn. 

This was a bill for a specific performance of a written ag^reement 
alleged to have been executed by the defendant. 

The defendant by his answer denied having ever executed the agree* 
roeut. 

The subscribing witness to the document was examined in the cause 
on behalf of the plaintiffs, and deposed that he was present, and saif 
the defendant execute the agreement. Another witness deposed, 
that he was aquainted with the hand-writing of the defendaut, and that 
he believed the signature to bo his hand -writing. 

The document in question was produced at the hearing, and appear- 
ed to be a proposal by the plaintiffs for a lease of two small portions 
of land then in their occupation. At the foot was the alleged agree- 
ment by the defendant, which was as follows : — 

*< Sirs — I agree to give you a lease when convenient, or at any time 
" you call for it. Edward Cullbn." 

The whole was on one sheet of paper. It was dated 25tb March, 
1830, but the subscribing witness who deposed to its execution, swore 
that it was signed by the defendant on Easter Monday, in the year 
1835. 

The two pieces of land in question (the larger of which was only five 
acres) were held by the plaintiffii as tenants from year to year, raider 
the defendant The latter had served notice to quit, and had proceeded 
by civil bill ejectment in the Assistant Barrister's court, against the 
plaintiffs. 

On the 19th of June, 1838, plaintiffs moved for an injunction to res- 
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Inin the proceedings in the Assistant Barrister's conrt, and the Master 
of the Roils Chen made an order to restrain the defendant ^'iromexe* 
tnUBg any ciyil bill decrees to be had on the said ejectments until the 
hearing of this cause, plainti£p8 by their counsel undertaking to give a 
consent for any decree or decrees in said civil bill ejectment, within one 
week from the date of this order." 

Civil bill decrees for the possession had accordingly been obtained 
by the defendant Edward Collen in the Assistant Barrister's court. 

Mr. FT. Brooke Q. C, Messrs. O'Leary and AuhiU for the plain tiflFs. 

If this were not the hand-writing of the defendant, he might have ex- 
amined witnesses to prove that fact. Bot he has examined no wit- 
nesses. 

Mr. 22. C WaJther for the defendant. — The witness swears that on 
Easter Monday, 18S5, the defendant at a fair signed this document. The 
date appearing by the instrument not to be 1835 but 1830. We are 
ready to consent to try the case by appeal from the decrees obtained in 
the Assistant Barrister s court. This instrument, if j^enuine, will be a 
defence to oor ejectments under the civil bill acts.* 

Mr. W, Brooke Q. C. — We offered early in the cause, before the in- 
junction issued, to consent to bring ejectments in the civil bill court, as 
against overholding tenants, and that a jury should be empanelled to 
try the matter in dispute. They gave us no answer to that offer, and 
having forced us on to a hearing, we cannot now consent to the proposal 
made. 
Lord Chancellor. — You liad better consent to tkatproposaL 
Mr. W. Brooke, — After that intimation from your Lordship, being 
desirous of advising my clients for the best, I submit to the proposal. 

The order was as follows : — 

Let this cause stand over, and by consent of the parties plain- 
tifis and defendants, let the plaintiflFs enter appeals against 
the civil bill decrees had on the ejectments in this cause, in the 
court of the Assistant Barrister for the Queen's County, pur* 
suant to the terms of the injunction order cf this honorable 



Dec. 1838. 




♦ 56 George 3, c. 88, s. 2. By 
section 9, the defendant in civil 
bill ejectment is entitled on hear- 
ing of civil bill, to every defence 
which he may have either in law 
or in equity. It does not appear 



whether, on the motion for an in- 
junction, any discussion arose whe- 
ther an injunction to restrain pro- 
ceedings under this act was neces- 
sary, in order to give the party the 
benefit of an equitable defence. 



92 



CASES IN CHANCERY. 



Dte. 1838. 




court, bearing date the 19th June, 1838, for the recovery of 
the lands in the pleadings named. Such appeals to be tried 
before the next going Judge of Assize for the said county. 
The defendant by his counsel consenting that such appeals shall 
now be so entered and tried. The said defendant further con- 
senting to waife any irregularity arising from the period which 
has elapsed since the time of obtaining such ciril bill decreei, 
without appeals having been entered on the part of the plain- 
tiffis in this cause, against same. And let the plaintiffs and de- 
fendant respectively be at liberty at the trial of such appeals, 
to produce and examine all such witnesses, and to prove and 
read all such vouchers and documents, as they might have pro- 
duced, proved, examined and read, on the hearing of such civil 
bill ejectments, before the said Assistant Barrister, and all 
such pleadings, proofs, and exhibits, as the said plaintiff 
and defendant produced and read on the hearing of this cause 
in this court. 

And let all further directions abide the decision of sach 
appeaL Such decbion to be certified by the Judge of Assize^ 
before whom the same shall be tried, on or before the Ist day 
of Easter Term, 1839. 

And let the injunction obtained in this cause be continued 
until further order of this court — Rag. Lib. FoL 420. 1 Dec. 
1838. 
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Fridayy Ncnembet 9th. 
INJUNCTION TO STAY WASTE— DOUBTFUL TITLE. 

Lowfi V. LucEY, and Others. 

This was an application on the part of the defendants, to discharge The eourt will 

the conditional order which had heen obtained last Trinity term to no* «niertoin a 

^ motion for an 

restnun them from cutting tnrf on the lands of Knockavalleen, in the injonction, in * 
possessioD^f the plaintiff. The affidavit, npon which the conditional *5 "VSISi! 
order had been obtained, stated, that Mary Brown, being seised of the ment to res- 
said lands of KnockavaUeen, together with other lands called Garden, excepr where 
situate about two miles from the lands of KnockavaUeen, demised the ^® ^^^ » 
md last mentioned lands to one Nicholas Lowe, who, by deed bearing 
date the 9th of July, 1832, demised the same to the plaintiff for the 
term of 99 years ; that the said lands of KnockavaUeen consisted prin- 
cipally of bog, and were of little yalne except for the turbary thereon ; 
that WiUiam Sheehan, who became entitled to the lands of Garden, by 
a title also derived through Mary Brown, had sub-divided the same 
into 'a great number of small holdings, which he had let out to the 
defendants, his undertenants, who had entered- upon the said lands of 
Kaockavalleen, in the possession of the plaintiff, and had cut a large 
quantity of turf thereon^ part of which they had already carried away ; 
that the defendants had never before claimed the privilege of cutting 
torf upon the plaintiff's lands, and unless restrained by the order of the 
court, the turbary thereon would soon be completely exhausted. 

The defendants now shewed cause, and in their affidavit set out the lease, 
made by Mary Brown, to the said WiUiam Sheehan, bearing date the 
6th of August, 1784, (which was prior to the demise made to Nicholas 
Lowe,) and in which there was the foUowing covenant :-*" And the 
** said Mary Brown, doth, for herself, her heirs and assigns, covenant, 
** promise and agree to and with the said William Sheehan, his execu" 
" toTi, adminisirators, and assigns^ that he and they should and woidd 
^* have full power and free liberty of cutting and carrying away from off 
*^ the mountain of KnockavaUeen, whatever quantity of turf as shall bo 
" consumed on the said demised premises, yearly, during the continu- 
*' ance of the said demise." The affidavit furthier stated, that the privi- 
lege of cutting turf on the lands of KnockavaUeen had been frequently 
asserted by WUliam Sheehan, and his under-tenants. 
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Nov. 1838. Mr. Pigoty Q. C. and Mr. Graves, for the defendants, now ;oontende4 
that by virtue of the covenant in the lease of 1784, William Sheehan, and 
all his ander-tenants had a right to enter upon the lands in the possession 
of the plaintiff, and cut such quantity of turf as should be necessary for 
their own consumption ; that the defendants had not cut turf for the 
purpose of sale, nor did they claim that right. Counsel therefore sub- 
mitted that the conditional order should be discharged, with costs. 

Mr. Collins, Q. C. and Mr. B. C. Lloyd, conJtra. The covenant 
stated in the lease of 1784 has now been put forward for the first time 
— the plaintiff never heard of it before ; but if the case is to rest upon 
the construction of that covenant, we are prepared to contend that, as 
that covenant merely authorized William Sheehan, his exettUors, ad- 
ministrators and aniens, to cut turf upon the lands in the possession of 
the plaintiff, it gave no right to the defendants, who are jnerely the 
undertenants of William Sheehan, to do so. There ia a variety of 
cases to shew, that in a covenant of this nature, the word assigns does 
not comprehend under-lessees. A case similar to this arose in the court 
of Ebcchequer, (a) in which that court, under the words of the covenant 
in that case, held, that the under-lessees had the right of catting turf, 
but the decision was founded expressly on the ground that the word 
" under-lessees '* was mentioned in the covenant as well as the word 
« assignees : " had the former word been omitted, the court would not 
have come to that decision. If William Sheehan*s under-lessees were 
entitled to cut turf upon the plaintiff's lands, nnder the construction of 
the covenant, yet that covenant should be construed with reference, and 
restricted to those persons who were in possession of the lands of 
Garden, at the time the covenant was made (b). It could not be held 
to authorize William Sheehan to people his own lands with a multitude 
of under-tenants, for the purpose of having the benefit of the turbary 
on the lands in the plaintiffs possession. — [Master of the Rolls — 
Can I decide upoQ the construction of this covenant, in the absence of 
the representative of Mary Brown ?] — We will undertake to amend 
the bill, and bring the representative of Mary Brown before the court, 
if your Lordship should then be disposed to entertain the question as 
Ui the construction of the covenant. 

Master of the Rolls. I do not mean to say, that the true con* 
struction of the covenant may not be such as has been contended for by 
the counsel for the plaintiff: — on this point I give no opinion ;bnt in aa 
injunction motion to restrain waste, the court interferes only where the 
title is dear and free from dispute ; here there is a difficult question of 

(,i) Hillv. Barry. ('0 Lutlreir* case . 4 Rep «6 
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lair, whiek the platnti£F mast have decided in her (avot by a different Nov* 1838. 

proceeding, before she is entitled to come here for an injanction : at 

present I will make no rale npon the motion, and leave the plaintiff to 

bring soch action at law as she may be advised, to try the constraction 

of the covenant Bat as the defendant's affidavit has not distinctly 

stated, that the defendants have asserted the right of cutting tarf sipce 

the date of the lease to the plaintiff. I will give no costs to either 

psrty.^ 



Friday^ November 23d, 183a 

RECEIVER UNDER SHERIFFS* ACT— TERM OF YEARS- 
NOTICE TO PERSONS IN POSSESSION. 

Rbtmolds, Petitioner; Falkiner, Respondent. 

Mr. Hairb, Q. C, on behalf of one Planket, a third person, came in unseuled, in 

to ihew cause airainst the conditional order for a receiver ander the 5 & 6 ^ f^^"^ ^ 
^ whether or not 

W.ifdu 55y in this matter. a recciTer un- 
The grounda of objection were two, viz. — ^that the estate, over which ^ ^^^^^ ^^^ 
tlie receiver is here sought to be extended, is a term of years, as will be ex- 
to which it has been held, in the court of Exchequer, that this act does a term of years, 
not apply. Secondly, that, .by deed of 1 0th of May, 1 835, the respond- J^ • P"g "* 
ent had assigned, to Planket, all his interest in the premises ; subject, rents ihews aa 
however, to an annuity for the life of the respondent, and which Plan- ^"^J^^§^"2 
ket had regularly paid up to the last gale ; and that Planket, since 1825, order for a re- 
has been, and still continues, in receipt of the rents, and has had no ^|][^^at it 
notioe of the present proceedings. has not been 

served upon 
himself, the 

The Mastbr op the Rolls observed, that the question as to the cause will be 

, allowed, and 

term of years had not come before this court, and that he was not then the petitioner 
prepared to say he would follow the judgment of the court of Exche- *"^^J^f "JJ 
qner upon this point. He would wish to hear the question fully dis- application, 
cussed* — However, in the present case, there is no need of such discus- 
lion, if Planket has not been served with the conditional order. If your 
affidavit folly states, that before, and at the time, and since the con- 
ditional order was obtained, you were in receipt of the rents, under the 



* Independently of the doubtful upon other grounds. See Sandtfs 
title, the injunction in this case ap« v. Murray ^ and others, ante p. 29. 
peers to have been objectionable 
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deed of ^ihjy 1825, and that yoa have not been served with the coodi- 
tional order, there is an end of the reoeirer in this case. 

These facts appearing upon the affidavit, his Honor said — 

Allow the canse shewn, with costs. 



Saturday, November 24/A, 1838. 

DEMURRER— PARTIES— STATING AND CHARGING 

PARTS OF BILL. 

M'Dermott v. Everitt and others. 



that pUin- 
iiflr should be 
declared enti- 
tled to the teal 
esiLiteofthe 
mortgagor, 

notwiUistand- 
ing the will; 
and that the 
devisee should 



To h bUl bv '^^^ ^^^ prayed, that the real estates of Anthony M'Dermott, deces' 

thehcir.at law ged, might, notwithstanding his will, be declared to have descended to 

v»ec ofa^ ' ^^® plaintiff, as his heir-at-law ; and that the defendants might be dc- 

mortgagor, creed to deliver up possession thereof: or that the plaintiff might be pot 

o/ia, the out- into the receipt of the rents. That, if the defendants shonld insist on 

rtaaid jng mort- ^1,^ validity of the said will, either an issue might be directed, to try 

gage in fee, ' *. ■ . 

and praying whether or not the freehold estates of the said Anthony were well do- 
vised by him, or descended to plaintiff as his heirat*Iaw; or else, thst 
plaintiff might be at liberty to bring an ejectment, . and that all proper, 
necessary, and usual directions might be given for such trial at law; 
and that said defendants might produce all the title deeds, &c., or snch of 
them, relating to said real estates, as might be necessary on snch trisL 
That they might be restrained from setting np the outstanding mortgage, 

deliver uVpoin in bill Stated, so as to defeat plaintiff in any such issue or action of eject- 

■cttion thereof, j^^j^^ ji^^ i\^q defendants might be decreed to deliver over to the 
and of the title , , . 

deedfl» and plaintiff all the title deeds, evidences, and writings in their respective 

M^tratteeTfor* pos«««*'io"« ^'^ power, relating to said real estates, or that same might 

the rcnualrea. be deposited in court That the defendant Charlotte Everitt might 

iLid^ndJ^ be declared to have received the rents, as as a trustee for plaintiff; and 

rourrer, for that she and her husband should aooonnt for the same, under the direc- 

tliiac\he^<!rt!' **®" ®^ ^® court, and be restrained from further interfering with the 

gKgee was not 

a nccesMry p&i^y, as bis rights were admitted« and not affected by the suit. 

The bill suted. That, in 1822, the dcvis^ce intermarried with T. £., one of thede* 
fondants : and that she, knowing T. £. to be alive, but concealing her marriage, and 
bearing her maiden name, in the year \t2ti intermarried with the testator. That 
I he ft'stator never discovered the previous marriage ; but believing the devisee to be his 
lanful wife, made his will, theuby devising to her, as his *' dedkr wife^ C. M.," all his 
teal estate, &c. The bill eharytd^ that the lesAator's belief, that ibe devisee was his 
lawful wife, was the *oie tnoiite of the devi^e^ and that it was therefore void ;— /ie/i/, 
upcMi demurrer, for want of equity, that, as from the statfment it might be inferred, 
though not coodusivcly. that the mi&taken character of the devisee was the sole motive 
of the devke, the ptaintiflT bad a fight to rely upon the charge, as a part of the case 
by his bill. 



M^DERUirtT 
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possession or receipt of the rents. That, if neoeflsary, a receiver should Nov, 1836. 
be appointed) and that plaintiff might have snch farther and other 
relief &c, Stc. 

The bill stated that Charlotte Everitt, the wife of Thomas Everitt, of evbritt. 
the City-roady London, became some time before the 1 1th January, 1626, 
acquainted with Anthony M'Dermott, formerly of the city of Dublin, 
and now deceased. That she then held herself out to the world, as an 
unmarried woman, and passed by the name of Charlotte Davey, which 
had been her maiden name, although she was in fact the wife of the 
defendant, Thomas Everitt, to whom she had been married on the 11th 
June, 1822, at Deal, in the county of Kent That some time afler, the 
said Anthony M'Dermott became acquainted with her, in the fiill be- 
lief that she had nerer been married, he made proposals of marriage to 
her, which she accepted; and, on the 11th January,, 1826, the marriage 
ceremony was solemnised between him and the defendant, Charlotte 
Ereritt, by the description of Charlotte Davey, spinster, a minor. The 
marriage was stated in the registry to have been by license, with the 
consent of her father. That at the time of the marriage, the said 
Charlotte knew that Thomas Everitt was living ; that M'Dermott 
never discovered the marriage with Everitt ; but, in the firm belief that 
said Charlotte was hi;) own lawful wife, duly made and published 
his last will and testament, bearing date the 10th day of September, 
1832 ; by which, after directing payment of debts, &c., he gave and "be- 
queathed all his freehold lands, situate at Roughgrange, in the Carber- 
riesyinthe county Westmeath, &c., and also his three messuages in 
Gloooester-atreet, in the city of Dublin, and all other his real estates 
whatsoever, and wheresoever, ^< unio his dear wife CfiarloUe M^DermMy 
her heirs and assigns, for ever." And he also gave and bequeathed unto 
hit said dear wife^ all his personal estate and effects, of every kind and 
description, to and for her own use and benefit ; and he thereby ap- 
pointed her sole executrix of his will. That the devisor died on the 
16th September following; and the defendant pharlotte, by the name 
of Charlotte M'Dermott, widow, proved the Vill in the Prerogative 
Courts of Canterbury and Armagh. 

That the plaintiff is the nephew and heir at law of the devisor ; 
and that be had but recently discovered, that the marriage of the said 
Anthony M'Dermott and the defendant Charlotte, was void. That the 
said Charlotte had entered into, and continued in receipt of the rents, 
op to the present time. 

That M'Dermott, being seized of the county Westmeath estates to such 
uses as he should appoint, by deed, bearing date the^l5th of July, 1824, 
appointed them to a person named William Witham, in fee, by way of 
Mortgage, to secure £5000 ; and that the legal estate in the lands of 
Rongbgrange, being still outstanding in Witham, M^Dermott was at 
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iVbo. 1838. the time of his death* entitled only to the equity of redemption thereon. 
Bat as to the houses in GMoaoester*streety the pluotiff ooold not with 
certainty set forth, whether the devisor was seized thereof with an 
estate of freehold or only possessed for a term of years ; inaamnoh as the 
title deedsi under which the same were held, were in the possession of 
the defen<1ant. Bnt plaintiff insisted that the devise was void, and that 
the rente had been received to his use as heir at law^and that for his 
benefitf the defendant Charlotte should be considered a tmstee^ Tint 
the defendant Charlotte snbseqoently contracted a third marriage in the 
year 1834, with a person named John Calverly, whose name she has 
since assumed. That plaintiff was unable to proceed by ejectment in a 
court of law, to recover the lands of Roughgrange, by reaaon of the 
mortgage, or the houses in Dublin, by reason of legal demises thereof 
to the occupying tenants, made by M*Dermott in his lifetime, for long 
terms of years which are still subsisting.— The bill afterwards duatged^ 
that the testators belief that the said Cliarlotte was his own lawful 
wife was his sole motive for making the devise. 

To this bill a demurrer was taken, on behalf of the defeqdant Char- 
lotte Calverly, who had obtained liberty to appear and defend separately 
from the defendant Thomas Everitt The causes of demurrer assigoed 
were— 

First— That the plaiatiff had not by his bill made such a case, as en- 
titled him in a court of Equity to any discovery or relief. 

Second — That there was no equity contained in the bill, to entitle 
plaintiff to the reliefer discovery prayed. 

Third-^That William Withara was not a party defendant to the 
bill, and 

Fourth — That there was not annexed to the bill, any affidavit of 
the plaintiff, stating that he had not in his possession the title deeds and 
writings in bill mentioned. 



Mr. Barry^ for the ^demurrer. — The case made by the bill is one of 
mere mis-descripUon in the devise, which is immaterial unless fraud is 
connected with it. A character erroneously attributed to the devisee 
is not sufficient to invalidate the devise. It must appear that the cha- 
racter was fraudulently assumed to deceive the devisor, and that sucJi 
character was in £M:t the sole motive of his bounty. The leading case 
of KameU v. AbbaU (a) was decided on this principle. There, Loid 
Alvanly, in his judgment, specially desires to be understood, that whero 
from circumstances not moving from the legatee himself, a description 
is inapplicable— as where a testator gives a legacy to a child from mo- 
tives of affection, supposing it bis own, but is imposed on in tbat respect, 



(o) 4 Ves. mi 
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the kgaey ought to fiiiL In Standen v, Standen (&), it was hdU, that Nov. 1888 

a Uae description g^ven to legatees is immaterial^ where there is no 

doabt of the identity of the parties intended by the testator. Schka n. 

SMd (c), was a ease in which a man, contemplating marriage with m 

hdy, beqaeathed a legacy to her ^ as his wife ;' but died before tho 

narriage took eSSoct The legatee was held entitled to the legacy ; 

ahhoogh it was argned that it was donbtfbl whether the testator intend* 

•d her to take, if she did not fill the character, he, by antioipation attri- 

bated to her. The facts established in eridence, in the recent case of 

Giles ▼. GUes (d)^ were much stronger than all the statements of the 

pmentbil]. In that case it was proved, that the testator belioTed the 

legatee to have been his lawfol wife ; and that the very solidtcnr who 

prepared the will, in which she was described as snch, knew that her 

first and lawful husband was then living, bnt snppressed the faot from 

the testator. Yet, the legatee was held entitled to the legacy. 

The mie of pleading, that the stating part of a bill should contain 
e?ery all^tion necessary to sustain a plaintiff's equity is settled; but 
the bill here does not aver that the defendant's filling the character of 
the devtBor's wife was the sole motive of the will in her iavor. Fer- 
soDsl regard, gratitude for affectionate conduct, might have induced him 
to make such a will, even if all the facts stated had been made known 
to him; and such motives should have been negatived by a distinct and 
positive avernnent. Upon the case stated tn this bill, the court could 
not pronounoe the devise invalid ; and therefore the plaintiff, as heir at 
hiv, has no title to any relief whatever, as against the defendant, and 
ouueqoently has no right to any discovery. 

But if the plaintiff has a case, his remedy is at law. Courts of Equity 
discbim all right to decide on the validity of wills ; therefore a bill seek^ 
ing such a decision is clearly demurrable. Jones v. Jones (e) ; Jones v. 
Frost (/) ; Keogh v. Keogh (jsf). It may be argued, that the phiintiff 
is entitled to so much of the relief prayed, as seeks torrestrain the defend- 
ant from setting up the outstanding legal estate to defeat a trial of the 
right at law ; but the bill does not make a case even for that relief. 
For anything that appears to the contrary, the tenants in possession 
may hold under demises made since the mortgage ; and, if the devise 
be invalid, the heir at law of the mortgagor may enforce his righU at 
bw, by distress for rents, as his tenants would be estopped from dis- 
puting the title under which they hold. 

Master of the Rolls.*-How could the plaintiff distrain without 
the leases ? How could he avow ? 



(Z»)2 Ves.jun. 539. 
(tf) 1 Keen. 685. 
(/) 3 Mad. 1. 



(/ ) 6 Sim. 1. 
(0 3 Mer. 16), 
(.;) 2 Mol. 
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If the possession of the deeds and leases woold give a legal remedy, 
and that the want of them brings the plaintiff to this conrty the asaal 
affidavit ooght to hare been annexed to the bill. As it was not, 
the demurrer on that ground alone must be allowed. The jurisdiction 
is sought to be transferred from a court of Law to a eonrt of Equity; 
WhUehurek v. Croldmg(h); Dormer v. Foriescue (t). 

So ftur as the bill seeks a receiver, possession and an aoconnt, VPltliam 
the mortagee was a necessary party, and ought to have been named as 
a defendant. 



Mr. Theobald itKenna^ for the plaintiff. I shall take the objections 
io the bill in the order in which they have been discussed upon the 
other side. 

First : as to the want of equity. — I submit, that sufficient groands 
for impeadiing the will appear upon the bill, which contains a charge, 
not adverted to in tlie argument on the other side, that the considera- 
tion of the defendant Charlotte's being the devisor's wiie was his sole 
motive for making the devise. [Mr. Batry^ — The plaintiff cairoot 
resort to the charges in the bill to eke out his case. It is a settled rule 
of pleading, that the siatement in the bill must fuUy shew the state of 
ftcts upon which the plaintiff means to found his equity for the relief 
he seeks ; as otherwise, the defendant cannot know, with any certainty, 
what the case is, against which he is to defend himself.^ — It is not 
suggested that there is any uncertainty as to the case made by this 
bill ; nor am I aware of any such rule of rigorous exclosiveness as 
that stated upon the other side — [Master of the Rolls — The fraad 
charged is not fraud by the devisee in procuring the devise.^ — It is in 
fact fraud by the devisee in procuring the devise ; or at least a fraud by 
the devisee, of which the devise was the consequence. It is quite plain 
that the devise was made upon a supposition, which the devisee knew 
to be false ; and I am entitled to read the devise as if ilie testator had 
said, *' I devise to Charlotte M*Dermott, because she is my wifeJ* — ^Hic 
devisee, knowing herself to be the wife of another man, (Everitt,) frau- 
dulently imposed upon the testator the belief that she was his wife ; 
and it cannot be denied that the devise was the consequence of that im- 
position. It is therefore void, according to the whole current of autho* 
rities, from the earliest writers on wills, down to the latest decisions on 
the subject. — Swinburne on wills (Ji) ; Godolphins Legacy (/) ; 
Kennell v. Abboii (ot) ; Cc^ v. French (n). Giles v. Giles (o) is dis- 
tingubhable from the present case. The plain principle to be derived 



(Jk) put 7,9.4. 
(m) 4 Ves, ^ 2. 
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from these authorities is this, that where a particnlar character or qua- 
Htj is the caase of a devise, and tliere is an error in such character 
or quality, the devise is void, even althongh there be no fraud. 

I admit that this court will not proceed to try the mere validity of a 
will, when the question as to sach validity is not embarrassed by others, 
and there is no hindrance to the plaintiff's relief at law. But where, 
19 in this case, the heir at law of the testator has shewn by his bill, that 
the devise was made in error, and that such error was in consequence 
of fraod, on the part of the devisee ; and has also shewn legal impedi- 
ments in his way, the court will afford him every facility, and gprant all 
the relief, both direct and consequent, which he has prayed. 

The decuion in Jomm v. ybnef, (/i) cited on the other side, was 
grounded upon the absence of any allegation whatever, in the bill, that 
any outstanding terms existed. We do not deny, that the averment of 
the legal impediment to the plaintiff's proceedings at law is material 
and necessary ; but we submit, that as the bill in this case particularly 
shews the legal impediment in the outstanding legal estate in Witham, 
and also the [grounds upon which the invalidity of the will plainly 
ippears, the plaintiff is entitled in equity to the relief prayed. The 
averment of legal bars sustains the plaintiff's equity : for it is . settled, 
that a plea negativing the existence of legal bars is a good plea ; because 
of the materiality of the averment upon which the equity of the bill was 
nistained. Pemberton v. PembeHon (g) ; Armiiage v. Wandesworth 
(r); Wrighi Y. Taylor {$) ; Scafe v. Scafe (t) ; Winckdsea v. Wau^ 
chop («). But at any rate, the plaintiff is plainly entitled to so much 
of the relief prayed as relates to the legal bars, and as the demurrer 
goes to the whole bill, it most therefore fail. 

As to the objection that Witham^ the mortgagee, should have been 
made a defendant 



Nov. 18Sa 



M'DBRHOTT 
V. 
EVBRITT. 



The Master of the Rolls said, he did not think it then neces- 
sary to trouble counsel upon that objection ; but would be glad to hear 

the counsel on the same side with Mr. M^Kenna^ as to the others. 

« 

Mr. Warren, Q. C, on the same side with Mr. M^Kenna, said, he had 
not heard the argument for the demurrer, and therefore could not par- 
ticularly reply to it ; but would then briefly apply himself to what he 
conceived to be the main question raised by the demurrer, viz : whether 
or not the plaintiff had, by his bill, made a case, entitling him to all or 
any part of the relief sought ? 



(p) 3 3'cr. ic:. 
(r) 1 Mad. IP. 
(t)4 Rusi.309. 
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Nov. 188S* The plaintiff does not insist tint tlie will of Aniliony M'Dermott is 
Toid at law. Sq>pofltng the will to be good at law, the plainUff has a 
right to come to tlus ooort and shew that it was obtained under sach 
fraudnlent circnmstanoes as must induce this oonrt to hold the derisee to 
be a trustee merely^ for the persons entitled, as in the case of Segranse ?. 
StruHm (v); the prindple of which was subsequently acted on in 
JM%%, <n^ ^* WUJbrd^ TUpL (or). If on the other hand, the will 
be Totd at law, the plaintiff diews the legal bars as to whidi he is 
deariy entided to be relieved* 

The objection that the pluatiff is not entitled to rdy upon the cbaiging 
part of his bill cannot be maintuned. The use <rf the charging part is, 
to deydope more fully, or to put more pointedly, matters preTioosIy 
stated ; and no more baa been done in this bilL 



Mr. KeatinffBi Q. C, replied for the demurrer. Thb is a demurrer to 
the whole bilL We say—* 

First — That the phuntiff has not made a case entitUng him to any 
part of the relief prayed. And secondly : that even admitting 
there is some part of the relief pniyed to which the pluntiff might be 
entitled, yet he cannot have any relief under this bill, as the proper 
parties are not before the court 

The plaintiff prays, thai he may be declared ePUUIed^ ** ndwUhetanding 
the witt" His case is, that the will is void at law, and not that the will 
is good at law, as in the case su[^NMed by Mr. WarrefL But he further 
prays, that if tiie validity of the will be insisted on, an issue may l>e di- 
rected, or an ejectment, &c and that the defendant Charlotte may be 
declared to have received the rents, as a trustee for plaintiff, and that 
she and her husband may account for the same. 

There are two classes of property mentioned in the bill : the West- 
meath estate, and the houses in Gloucester street The former is posi- 
tively alleged to be real estate; but as to the latter, the plaintiff says 
he cannot state whether the estate be real or personal, and this, for the 
present, therefore must be considered as out of the question. — If the 
plaintiffs case be troe, the defendant Charlotte has not the legal estate 
in the Westmeath lands, which, according to the pliuntiff*6 own shewing, 
is vested in Witham the mortgagee. It does not appear that the de- 
fendant Charlotte is in possession of the mortgaged premises ; nor that 
there is any coUosion between her and Witham to prevent the plaintiff 
•trying his right at law. Then, in the ai>sence of Witham the mortga- 
gee, the plaintiff proceeds to state, that he is heir at law, and to' allege 
circumstances of concealment respecting the marriage of the defendant 
with Anthony M'Dermott. Bnt he should have gone much further, and 
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eitlierhafQ admitted (he due execntion of the willi or have shewn dU 
reetly that it was void. The only case appearing npon thig pleading is 
one of mis-description in the derise, upon which the plaintiff can found 
BO eqoity ; for the coort will presume, especially in a case of this kind, 
that other motives besides the mistaken character operated on the mind 
of the devisor. 

It is said that the necessary averment, of fraud on the part of the 
devisee, sufficiently appears in the chaining part of the bill ; but this 
is s mistake. Fiiniy. Field (jf)^ followed by M*Namara v. Sweei* 
man (s). Therefore, rejecting what the plaintiff has no right to rely 
upon, the present case is not distinguishable from Giles v. Giles (oa)* 
Ifaparty comes to establish legal rights, he must shew that he has 
hgal rights. Martin v. Nichols (bb). 

Bot supposing that the plaintiff has a case as heir-at-law, the ques- 
tion remains, has he a right to any portion of the relief sought ? Has 
be a right to bring ejectment against a person not in possession ? The 
lands in Westmeath are in the possession of the tenants, and not of the 
defendant.— i[MASTBR of thb Rolls. Lord Guillamore used to say, 
tiat receipt of the rents was the best kind of possession.] — According 
to the plauitiff*s case, the defendant has no title, either legal or equita- 
ble, to receive the rents ; and the naked fact of receipt cannot of itself 
ooDstitote possession. 

Bat this bill cannot be entertained in the absence of Witham. The 
mortgage is expressly stated to be outstanding ; the mortgagee is there- 
fore a necessary party, at least as to that part of the bill which seeks 
possession and an account of the rents received, and the delivery of the 
title deeds. As to these, the court cannot proceed in the absence of the 
legal owner of the estate. The title deeds cannot be had behind the 
back of the person having the legal estate. Pinceni v. Pincent (cc). 
According to Mr. Warren's view of the case, viz., that the will is good 
at law, but obtained under such circumstances of fraud, as should in- 
daoe this court to declare the devisee to be a mere trustee, and liable 
to account for the rents received, the question would be — trustee/or 
whom f Whether for the plaintiff or the person having the legal estate ? 

The rents to be accounted for, according to the case made, are not 
bye-gone rents, but rents received in trust for the person entitled to 
tbem ; and, unquestionably, the mortgagee is the person first entitled to 
them. Suppose this bill taken pro confesso, would a decree obtained 
by the plaintiff operate as a bar to, or release of, all claims of the mort- 
gagee against the defendant Charlotte, who, according to the plaintiff's 
case, has received the rents to which the mortgagee alone was entitled ? 



Nov. 1838. 
m'dermott 

EVERITT. 
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Nod. 1836. Assaredly not. Upon first principlesi therefore, the defendant is entt- 

^-^^v*^-^ tied to have the mortgagee before the conrt, that the litigation may be 

m'dermott gjjjj^ ^^^ j.j|j^|. ^^ money, to be refunded, if any, may be pwd to the 

EYERITT. person legally entitled. 

We therefore submit, that the plaintiff's remedy, if any he has, is at 
law ; that he has made no case for any part of the relief he has prayed ; 
and that, even admitting that he might be entitled to apart of the relief 
prayed, the bill cannot be entertained for want of proper parties. 

Curia adv. vulL 

^ Twtsday^ Dec&kber Zd. 

The Master of the Rolls, after briefly stating the contents of the 
bill, and the causes of demurrer assigned, said — I will take the objec- 
tion of the want of parties first. In reference to this objection, I am of 
opinion that W. Witham is not a necessary party, as his title is not 
disputed, nor are his rights in any respect affected by the present suit. 
The ailment at the bar, arising out of the prayer for the delivery of 
the title-deeds has been pushed too far in the present case. Upon prin- 
ciple, this ground of demurrer must be overruled. If it were necessary 
to refer to the authority of cases, that of Swan v. Suxin (dd) is directly 
in point. That was a bill for a partition, and it was decided that a mort- 
gagee of the whole estate was not a necessary party. 

The other ground of demurrer relied on is of a technical kind, arising 
out of the rules of equity pleading. It was argued that the caae ttaied was 
one of mere mis- description, in itself immaterial, and not render- 
ing the will invalid, and . that the plaintiff has no right to resort to 
the charging part of his bill. Tliere is certainly some foundation for 
the distinction taken between the stating and charging parts of a bill; 
it is to be regretted, that'the forms of equity pleading are not more 
concise, and that they contain so many unnecessary repetitions. — 
The case of Flinty. Flint (ee), and M^Namara v. Sweetman(ff% 
appear to support the objection. The former case is very inaccurately 
reported ; but sufficient appears to shew, that the whole equity of the 
plaintiff in that <»se was contained in the charging part of the bill. 
Every charge must be founded on a previous statement ; but the case of 
Partridge v. Tlaycroft {gg) is an authority to shew that the statement 
may be enlarged by the charging part. Lord Eldon, in his judgment in 
that case, said, that " Lord Kenyon never would put in the charging 
*' part, which does little more than unfold and enlarge the statement" 
In the bill now before the court, there is, I think, a sufficient state- 
ment to warrant the plaintiff in charging, that the sole motive of the de- 

(ddj 8 Price. (ef) 2Anst 543. 

CiT) 1 Hog. 29. 'gif) II Vc8, 574, 
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visor was his mistaken impression that the defendant filled the character 
of his wife. The plaintiff may be under a difficulty, at the hearing, in 
establishing that such was the sole motive of the will, as it appears that 
the parties lived for several years happily together ; however, the whole 
case made is sufficient to entitle the plaintiff to a part, at least, of the 
relief sought. 

It has long since been solemnly decided, that this court will not 
proDonnce on the validity of a will; but it is equally well settled, 
that upon a sufficient case shewn, this court will givo its assist- 
ince to remove any impediments to the trial of the will in the pro« 
per court having jurisdiction for that purpose. The existence of the 
mortgage is a bar in the present case to the trial of the right at law, and 
the pkintiff is entitled to have the defendants restrained from setting it 
op to defeat him. It is no answer to say he might distrain ; as he 
could not avow while the leases are in the possession of the defendants. 
Therefore, as the demurrer is to the whole bill, and the plaintiff is enti- 
tled to some of the relief sought, the demurrer is too extensive, and 
most be overruled. 

His Honor, on the application of Mr. Keatinge, said, that as the 
questions were fairly raised for discussion, and as the costs were in the 
discretion of the court, he would direct the costs of the arguments to be 
costs in the cause. 

Demurrer overruled. 



Dec: 1B38. 

M'DERMOTT 

V, 

EVERITT. 



Thursday^ November 29th» 



PRACTICE— PURCHASE— RENT. 



Scott v. Rothb. 

Mr. Litton, Q. C, on behalf of a person named Flood, a purchaser 
uoder the decree in this cause, moved that the receiver should pay over 
to the purchaser the rents received by him out of the premises, for the 
gale ending the 1st of May last ; and that he should be restrained from 
farther receiving the rents of said premises, during the life of the defend- 
ant George Rothe. 

Tlie sale under the decree was in April last. The gale days are Ist 
May and 1st of November. The purchaser, Flood, lodged one-fourth of 
his purchase-money on the 28tli of April, and the remaining three- 
fourths on the 1st of May. It is true, the sale was not confirmed until 

til a£^rwards:^l/d</, that the purchaser was entitled to the rents due on 
when the remaining thrcefourths of the purchase- naoney were lodged. 



Where tlie ' 
gale days were 
1st May and 
1st NoTCDiber, 
and the pur- 
chaser lodged 
one-fourtli of 
the purchase- 
money on the 
28th of April, 
and the re- 
maining threef 
fourths on the 
1 St of May, 
though the 
sale was not 
confirmed un- 
the 1st of May, 
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Nov. 1838. afterwards ; but, according to the flettled role <rf the eoorti the porcbater 
is entitled to the rents from the gale day next before his paying in the 
three-fourths of his purchase-money ; though the sale may not be con- 
firmed until aflterwards. Prendergasi v. Egre (a); Adiom v. Townsend(b). 
Thereforoy in this case the purchaser, i»hose estate is for the life of the 
defendant George Rothe, is entitled to the rents, from the 1st of Norem- 
ber, being the gale day preceding the payment of his pnrcha8e-i|u>ney. 




Master of the Rolls. This is really too hard. The course of the 
court is, for the purchaser to lodge one*fourth of his purcbase-noDef, 
and then move to confirm the sale. But here the question is, whether 
a purchaser, ^coming on the gale day, and paying in the whole of the por* 
chase-money, is therefore to be entitled to the rents which were aocm- 
ing during the preceding six months. The authorities certainly are 
strong in the purchaser's favor ; and plaintifiB, so long as this rule con' 
tinues, should be very cautious how they sell near to a gale day. How- 
pver, I will not make any order, until I shall have conferred with the 
Lord Chancellor upon the subject. 

Wednesday^ November 30^ 

His Honor, having conferred with the Lord Chancellor, said he 
should grant Mr. LiUon^s application and accordingly ordered — 

That the receiver should pay to Mr. Flood the sum of £78. 98., 
being the sum received by him, on account of the rents due up 
to and for the Ist of May last, out of the lands, &c, after de- 
ducting the head rents and receiver's fees; and let him be re- 
strained from receiving any further portion of said rents, during 
the life of the defendant Greorge Rothe. 



iu) 4 Law Rcc. N. S. 149. 
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Thtwidc^, November 2Qth. 

APPLICATION TO AMEND EVIDENCE GIVEN BY 
MISTAKE— BEFORE PUBLICATION. 

Knox v. ElNox. 

Mr. Litton, Q. C, on behalf of the plaintifiF, and of Thomas Knoz> Motion for 
one of the witnesses who had been examined on the part of the defend- liberty to re 
EDt ID this cause, moved that the said Thomas Knox might be at liberty to ne&s refused, 
go before Thomas Jones, Esq., the Commissioner Examiner, to be again ^? appHcation 
examiaed in relation to the several particulars stated in the affidavit of publication, 
the said Thomas Knox, the answers of the said Thomas Knox having 
been given by mistake and in error ; or for such other order, &c. 

The affidavit of the witness stated that he was eighty-two years old, 
and yoanger brother of the defendant ; and that he was called on to 
give evidence as a witness on behalf of said defendant, on a commission 
which issued in this canse, and held in Ballina, in the county of Mayo,* 
in October last. That accordingly, on the 8th of October, he repaired 
to the lodging of Mr. Jones, the Commissioner, and was there sworn 
and exandned ; but that being, by reason of his great age, much agitated 
doriflgthe course of the examination, when the interrogatory was put 
to him, " Who paid the amount of the two bills passed by this deponent 
to Mr. John Bourke, the sub-sheriff, when he brought down the execu- 
tion against this deponent's property ?" He replied, that Mr. Frank 
Knox (the defendant) paid one of the bills, and that he himself paid 
the other ; when he should have said that he sent provision to Dublin 
in bank notes, to the amount of £100, enclosed to the said Frank Knox, 
to take up one of the said bills, but that this deponent had never re- 
ceived either bill or receipt since ; and that he had sent £51. 28. 5d. to 
Mr. Livesay, attorney, to take up the other. 

The deponent also stated, he believed he had given his testimony, that 
the signature of the plaintiff, as subscribed to a certain letter then pro- 
duced to him, was the handwriting of the plaintiff, as deponent had in 
his possession some letters of the plaintiff; but that, as deponent had 
never seen the plaintiff write, he dbnld not prove to his handwriting. 
The affidavit further stated, that the deponent made the present appli- 
cation without collusion with any of the parties in the cause, and merely 
to rectify a mistake into which he had inadvertently fallen in giving his 
evidence, and for the purpose of justice alone* 

The solicitor for the plaintiff also made an affidavit, stating that pub- 
lication of the depositions had not yet passed, nor any order been ob- 
tained for that purpose, and that he had not seen the depositions of any 
of the witnesses. 
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Haster of thb Bolu. — Is there mny ^fpearaaee fin- tlte deTemkot 
<M) tbif motion? 

Mr. ZttttM. — No ; I bdiffre ike defendsnt does not object, lie wit- 
ness poutivdj twean it is for ttie sake of jtutice alone fae denres to 
be re-eumioed, for the purpose of amending liia eridenoe according to 
tbetrnth, mni sodi re-ezamiaatioo has been allowed. GrieUtT. Ga»- 
kO (a) ; Kiti r. Srk (&). The faMer is a very strong case, ^d exactly 
in point. 

Master or the Rolls. — Shk r. Khk has been modi qneadoned. 
The re^examination of witnesses has been allowed in certain cases; bat 
I doubt that it has been beCore pnblieatton. Howerer, I will take tte 
aAdarits, and look into the anthorities. 

Friday, November 30AL 

This daj, his Hohor, adrerting to the spplicatioll of the preceding 
daj in this canso, said he had been looking into the anthoritiet npan the 
sobject, and donbted that the present application could be sngtained. 
In addition to the cases already cited, he referred to Lord Aberffoven- 
ny T. Potpdl(e}; Byrne v. FTeTe(d); and deeired to direct Mr. Lit- 
Unit attention to them. Bis Honor farther observed, that the caie of 
Lord Abergavatny v. Potoell, in which Lord Eldon bad folly giren bis 
opinion, seemed to be a direct aatfaority against the present motion ; 
and that the report at Byrne r. Prert was a very short and onsatisliu- 
lory note, upon which mnch reliance cannot be placed, especially as it ap- 
pears to overrale Lord Eldon's decision In Lord Abergaotttny v. PovtH 

Mr. JJtUm, for the motion, farther cited Grttd^t LawofEvideKee(t), 
where the leading anthorities are collected ; and it is laid down, tliats 
witness may be re-examined before pnblication, to amend a mistake caoted 
by inadvertence. He again relied upon Krk y. Eirk, as exactly in 
point. 

Mr. J. H. Blake, Q. C, for the defendant, said he had last night re- 
ceived a brief to oppose this motion, and was then ready to do so, if his 
Honor pleased— [The Master of the Rolls baring expressed hJi 
readiness to hear Mr. BJoAeJ— Coansel proceeded to raise a qoestion t» 
to the bona fide* of the present application : and contended, npon tlifl 
authority of Lord Abergavenny v. PovxU, which, as he stud, oremiled 
Kirk V, Kirk, that this being an applicatioo to amend evidence before 
publication, mast be refused. 

(o) 8 P. Wm!. 6K. (b) 13 Vet jun. 

(..) I Met. ISO. (d) 1 Mol. ■ittd. U) ch, A. pp. 132-3-*. 
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7Wif%, December 10<A. Dec. 18Sa 

Mr. lAUon reminded his Honor of the application in this case, and 
heggbi to knovr if his Honor would make any order upon it. 

HiB Honor then read the preceding affidavit of Thomas Knox, and 
8ud — I think there cannot be foond in the books any authority for the 
present apphcatioBy which is on the part of the plaintiflF, and a witness 
who was examined for the defendant! that the witness may be re-exa- 
mined before publication^ and, as appears by his own affidavit, not for 
the purpose of amending, but of directly contradicting the testimony 
which he has already solemnly given. For any thing at present appearing 
to the court, the interrogatories may have been pointed at the very mat- 
ters which this witness stated upon his examination, and which he now 
desires to contradict. The cases cited for the motion are not ad idem ; 
besides, they are objectionable upon other grounds. The application in 
thb case goes much further than that m Lord Abergavenny v. Powdly 
and I could not grant the present application without overruling Lord * 
EIdoo*8 decision in that case. I must therefore say, no rule. 



Mr. «/. H. Bldke^ Q. C, asked for the costs of the defendant's ap- 
pearance upon the motion. — [Master of the Rolls. I shall give no 
costs. When Mr. Litton moved, I asked if there was any appearance 
for the defendant, and was informed there was not^^-It is true, I did 
not receive my brief until after Mr. LiUon had moved ; but on the next 
day, when your Honor mentioned the matter, I stated I was instructed 
for the defendant to oppose the motion, and your Honor was pleased to 
hear me. 

Master of the Rolls. — No doubt, I heard you, Mr. Blake, and 
was very glad to receive the valuable suggestions you gave; but 
I assure yon, my mind had been previously made up, that the applica- 
cattoD could not be granted ; and, in this case, I am not disposed to 
give costs to which, tit strictness, you are not entitled. 

No rule. 
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Ftidayy SOlA Navemherm 

EXECUTOR— PLEA OP CONFESSION BY— INJUNCTION. 

QmN fc others V. Baonall & others, executors of Hugh Qum deceased. 

After a de- Mr. ZoAnMrAe, on behalf of the defendants, who were fxecators of 
nistntion rait ^^ ^^ Hugh Quin, mchred for an injunction to restrain Messrs Man- 
and the court j^rs and Powell, and Pim and Co., creditors of the deceased, from pro. 

had taken the . ' r 

aaieu out of ceeding on their judgments. A decree to account had been prononnoed 

the handsof ^^ ^^ jg^ ^^y, 18S8. 
the executon ; ' ' 

a creditor rea- 

^rdiCT m^ Mr. Hmg^ for the creditors Manders and Co., and Pim and Co.— 

ceedmgs at These creditors hare obtained two judgments under similar circum- 

the'Aecu^ Stances. They are both judgments entered upon pleas of confession 

had theoMeWes gi^en by the executors themselves. We submit that there is no case to 

confeanon for be found, in which, after a judgment at law obtained on the confession of 

the;judgment« ^^ executors themselves, the court has restrained the creditor from pro- 

]n the fore' . « i_ 

going caae, the ceeding on his judgment. Here the executors do not come till the stay 
credits hii**** ®^ execution has expired. The executors^ by their plea of confession, have 
costs of oppo. not only acknowledged our debt, but sufficient assets to pay it. Skdixm y. 
tiof to^^raiD Hawling (c), fVheaify v. Lame (b). We hare a right, in case the asseto 
hun; as he of the testator are insufficient, to go against the goods of the executors, 
raise a fkir When that is the case, courts of Equity hare refused the application for 
quesUon. ^^ injunction. In Brook ▼. Skinner (e). Lord Eldon said, if the plaintiff 

at law has recovered judgment de bonis iestaioris^ihe court will award an 
injunction ; but if the judgment be de bonis propriis^ the executors can- 
not have an injunction. In Clarke v. Ormonde (d), Lord Eldon said, that 
if the creditor has obtained a judgment by which the executor is person- 
ally liable, the court has nothing to do with it. In Terewest v. Fetherly (e) 
the executor in an action on a bond had pleaded mm est factum and 
pkne administravU ; and judgment having been obtained against the exe- 
cutors on both these pleas. Lord Eldon refused to restrain the creditors 
and said the court had never interfered in such a case. In Drewry 
V. Tkacker (/), Lord Eldon gave his opinion, that there was no in- 
stance in the history of the court of Chancery, where after a judgment 
at law de bonis testaioris ei si nan de bonis propriis, the court had award- 
ed an injunction on a decree, being subsequently obtained for an 
administration of assets. In a very late ca8e,'Z€e v. Park (^), Lord 

(a; 1 Wells. 25S. (b) I Saund: 219. 6. 

(c) 2 Mer. 431. (d) Jac. 124. 

(f) 2 Mcr. 480. (/) 5 Swanst. 542- 

(g) 1 Keen. 714< 
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Langdale refused a motion to restrain a creditor after a decree in an 
administration sait, from issuing execution on a judgment obtained de 
bottii testaioris ei si nan as to the coals de bonis propr Us. Our case 
is stronger thanan]r of these, the nature of our judgments being, that in 
the event of a deficiency of assets, we are entitled to go against the 
goods of the executors. The court will not deprive us of any part of 
onr security. 

Mr. Latouehe. — This question has already been fully discussed and 
decided in this court, in Egan v. Baldwin (A). There the late Master 
of the Rolls said, '* An administrator, against whom there is a decree 
"to account, is, tit o// cases, entitled to an injunction against a creditor 
^ who proceeds at law, except when he puts in a plea which he knows 
" to be false." Now, in this case, the executor acted precisely as he 
ought, by giving a plea of confession when the debt was a fair one, 
sod not disputed. All we seek is to restrain these creditors at law, and 
make them come into the Master^s office. The executors swear, in their 
affidavit, that they have no assets in their hands, the whole having 
been paid into court. There is an abundance of assets standing to the 
credit of the cause, and the debt of these creditors will certainly be 
paid. The case of Baakless v. Crummaek (i) shews that we are enti- 
tled to restrain the creditors, notwithstanding the nature of their judg- 
ment ; and that they are not entitled to the costs of the motion. Curre 
T. Bowyer (A). 



Nov. 1838. 




Mr. Haig. — As to the case of Egan v. Baldtvin, just now cited, the 
observation of the late Master of the Rolls, read by Mr. LcUouche, was 
made on the first hearing of the case ; but, on a subsequent day, when 
giring final judgment in the case, his Honor varied very much from his 
former opinion, saying, that the cases on the subject were quite irre- 
concileable ; and he decided that case on its special circumstances, with- 
oot laying down any principle whatever. That case can be no authority 
for the present application. That was a judgment by default, and the 
late Master uf the Rolls raised a special equity on that circumstance. 
Bat here is a deliberate plea of confession by the executors, with a stay 
of execution, and after that has expired, they come to this court for an 
iojonction. The cases are collected in Will, on Ex. (/). That work 
treats the matter as undecided ; but, on comparing all the authorities, it 
wiU be found that the court has gone tfie length of restraining a creditor 
who has obtained a judgment de bonis testaioris et si nan, as to the 
costs only, de bonis propriis ; but has never gone the length of restrain- 
ing a creditor whose judgment n'as available, both for debt and costs, 
against the goods of the executor. — As to the costs of this motion, in 



(/i) I Hog. \96. 
{k) 3 Mad. 456. 



Q t 



(0 Coopcr*s Ucportsin 1^37-H,p. 1*25. 
(/) p. 13. 
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9. 
BAOHAIi. 



case the court should decide on restraining as, Jimes v. Janes («) is de- 
cisire as to the practice. 

His Honor 8aid> that as to the costs of the motion to restrain a ere* 
ditor, there were cases both ways. As to the question, whether the cre- 
ditor should be restrained in the present case, he would look into the 
cases cited before he made his order ; but was disposed to think, that in 
the cases where the injunction had been refused, the court had not taken 
the assets out of the hands of the executor. 

Monday, December 3d, 1838. 

Master of the Rolls. This is a motion by the defendants for an 
injunction to restrain certain creditors from further proceeding at law. 
The bill in this cause was filed by legatees against the defendants, as ex- 
ecutors of the late H. Quin, for an administration of assets* By an or* 
der made in the cause, the assets of the testator were ordered to be sold 
by auction, and the money brought into court. The whole of the assets 
have been brought in and lodged in court ; and the executors swear, 
in their affidavit, that they have no assets in their hands. The plaintifis 
at law were creditors by simple contract of the testator, and, having 
brought their action, the executors, in April last, gave a plea of con- 
fession. On the 12th May, there was a decree to account in this caose. 
It IS contended, on behalf of the creditors, that the judgment on a plea 
of confession by the executors, being de bonis iesiatoris et si nan de bonis 
propriis, this court will not restrain the creditors. Several cases were 
cited in support of that position, and amongst them L^e v. Park (n). I 
am of opinion^ that the present case is distinguishable from the cases 
cited for the creditors, by the circumstance that the court has taken all 
the assets out of the hands of the executors. In Lee v. Pctrk, the exe- 
cutor had the whole of the assets under his control ; and I do not think 
this case^ where the executors have given a plea of confession, is distin- 
guishable from the case of a judgment by default ; in which, according 
to the authority of Dyer v. Kearsleyl^o) ; Fielden v. Fieiden (p), and 
^an V. Baldwin (g), the court will restrain the creditors. BookUss 
V. Crummach, in Cooper's Reports, is also an authority for an injunc- 
tion in this case. I shall follow the form of the order in Dyer v. Keats^ 
ley. The creditors will be entitled to their costs at law up to the time 
they had notice of the decree; and as to the costs of the motion, the 
creditors having raised a fair question for the consideration of the court, 



(Hi) 5 Sim. 678. 
(a) 3 Mer. 483. 



(7) 1 Hog. 195. 



(fi) I Keen 

(p) 1 S. <fe Stu. 955. 
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I shall give them a small sam as the coets of this motion. 

The order was as follows : — 

Restrain the creditors from proceeding at law on the judgments 
obtained by them ; and let them be at liberty to prove their 
demands under the decree in this cause, together with the 
costs incurred at law, up to the time when they had notice of 
the decree ; and let them have £4 for the costs of appearing on 
this motion. 



Dee. 1898. 




Saiurdai^f Dfieember 8eA. 
TITLE DEEDS, BRINGING IN OF, SOLICITOR'S LIEN ON. 



Plumtke r. O'Dbll. 



Mr. Wm. Brooke, Q. C, with whom was Mr^ E. H. Burroughs, on 
behalf of the plaintiff, moved that the defendant, Creo. Hewson, should 
bring in a certain deed, bearing date July, 1798, admitted by his answer 
to be in his possession. 

This deed had got into the possession of Mr. George Hewson, as 
floticitor for the defendant John O'Dell, who was representative of Wm« 
0*Deil, a mortgagee of the lands in the pleadings mentioned. The 
mortgage debt had been paid off, and the mortgage decreed to be 
re-ooHTeyed, but never was re-conveyed. The plaintiff in this cause 
bad a decree for a sale, but could not make title without this deed, and 
therefore filed a bill, in the nature of a supplemental bill, against Mr. 
Hewson, to get in the deed, and now moved upon his answer. 

Mr. H. GraveSf for the defendant, insisted that the order now sought 
shonld not be granted. The plaintiff should have applied against the 
Mendant, John O'Dell, who could not have got rid of an attachment 
for not bringing in a deed, as the possession of the solicitor is the pos- 
MMion of the client. M^Canny.Beere(a), The defendant, O'Dell, 
would thus have been obliged to pay the costs due to Mr. Hewson, who 
night have demurred to a bill filed against him, for the sole purpose of 
obliging him to bring in a deed of his client, and on which he has a lien. 
The plaintiff should proceed to hear his cause, and not thus endeavour 
to obtain, by motion, the entire relief sought by his bill. 

cUim he might hsTe against 



There being 
a decree for a 
sale, and the 
solicitor of one 
of the defend* 
ants, a mortga- 
gee who had 
been paid off 
but had not 
reconveyed, 
having tlie 
mortgage deed 
in his posses- 
sion, being 
made a party 
by supplemen- 
tal bill, and 
having ad- 
mitted, by his 
answer, that 
he held the 
deed, having a 
lien thereon 
for costs incur- 
red by the 
mortgagee, 
his client; — 
on motion by 
the plaintiff 
against the 
solicitor. 
Ordered, that 
I he solicitor 
should bring 
in the deed, 
without preju- 
dice to any 
bis own cUent 



(i) I Hog. 129. 
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Dec. 1838. 



PbUMTRB 

V, 

0*DELL. 



Mr. E. H. Burroughs^ in reply. — The question now before the court 
is not apon demurrer; nor is the present application, as in M^Cann r, 
B€ere(a\ against a defendant in the original cause and hid solicitor; 
but here, we move on the answer of Mr. Hewson, who has submitted to 
answer, and could not have avoided answering ; for a bill of this kind 
may be filed, where, as in this case, the solicitor will not deliver the 
deeds to his client. Fenunck v. Rud (b). The objection, that the phun- 
tiff should raise the qoestion at the hearing, wonld, if yielded to, only 
prejudice the plaintiff by the delay, but could not benefit the delendaot. 
In annuity causes, where the main object of the suit is, not a sale, bat 
to get a receiver, a receiver is constantly ^pointed npon motion. In 
a recent case, in which Mr. Gayer was counsel, in the Exchequer,* the 
court, upon motion, ordered the solicitor to bring in title deeds. 

But the business for which Mr. Hewson claims this li^i was done, not 
for the inheritor, bnt for a mortgagee, who has long since been paid off, 
and who, being a defendant in the original cause, might hare proved his 
demand, if any he had, and is bound by the decree to bring in his deed. 
He could not give to his solicitor a better title than his own. Furlong 
Y. Howard (c); Marsk Y,Bathoe{d); Brassington v. BrasnngUm{e)\ 
Hutchinson y. Joyce (f). 



The Master of the Rolls, by his order, decLved that Mr. Hev* 
son had no lien on the dbed, as against the plaintiff; and ordered him 
to bring it in within three weekf , without prejudice to his lien as against 
any other party. 



(a) Hog. 129. 

(c) 2 Sch. & Lef. 1 1.5. 

i^e) 1 Siiii-& Stu- 457. 



(£) I Mer. 124. 

(<f) Ridg. Cas. Temp. Hardwicke, iJ& 

fj) 5 L iw Rec. N. S. 37. 



♦ Zttffe V. Storey y Eq. Ex. Nov. 
1836, not reported. In this case, 
the attorney, being made a defend* 
ant, in consequence of his posses- 
sion of title deeds, was ordered to 
bring them in, to make out title 
under the decree for a sale, with- 



out prejudice to his lien, which it 
was ordered he should have against 
the purchase money of the estate, 
when sold. — Ex rdatione. 

See also Tomb r. Orr, 6 L. R. 
N. S. 40. 
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EQUITY EXCHEQUER. 

TiTHE COMPOSITION— RENT CHARGES UNDER 1 & 2 

VICTORIA, c 109. 

GENERAL ORDER. 

Friday, 30th day of Noyember, 1838. 

Whbrbas by a General Order, bearing date the first day of December, 
1836, prorision was made for the Tithe Composition, in the sereral cases 
HI said Order mentioned (a). 

Ako Whereas, by an Act of Parliament, passed in the 1st and 2d 
years of the reign of her present Majesty Queen Victoria, c. 109, Com- 
positions for Tithes, in Ireland, have been abolished, and Rent-charges 
liare been substituted in lien thereof. It is therefore Ordered, Tbat 
the several provisions contained in said Order, bearing date the first 
day of December, 1836, relative to Tithe Compositions, be applied to 
Rent^barges under the said Act (6). 

(e) See this Order, 6 Law Rec. (2d Seriest) 36 ; and Lowry's Fq. Ex. Rules, p. 155. 

_ • 

(6) In the court of Chancery a similar Order has been made, for which see 1 Drury 

and Walsh, 459. 



Thursday, 22d November. 

PRACTICE— RECEIVER, UNDER 6 & 6 W. 4, c 66— 

TENANT FOR LIFE. 

In the Matter of Evans, Petitioner ; ». Blennerhassett, Respondent; •« kJ^T'*'^ 
And in several other Matters, wherein the same person was Respondent, for the main. 

tenance and 
support of a 

Mr. HcoHES, for the respondent, moved that the consent in these tenant for life^ 
matters, which was signed by the attornies for the respective petitioners, 2«tate\ recei- 

shoold be made a role of court. The object of the consent was, that an ^®' ^'^ ^^^ 

appointed un 

der the 5 & 6 
W. 4, c. 55 ; but such provision will be made by discharging the recciTer from over so 
much of the land as will give the respondent a sufficient income, and not by directing the 
rcceiTer to pay him a^specific portion of the rents. 
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wder made on the 19th of Norember, 1836(a), Bboold be KiMwed,UHl 
that acoordingly Uie receiver (who hod been appointed in the fint, and 
extended to the other matters, ander the 5 h 6 W. i, c, 55) ihodd 
continoe to pay the retpondeat tbe anin of £200, yearly, for hii main- 
teuDce and support, together with the arrear* now due. 

Tbe reapondent ii tenant for life, and it ha* been frequently itated, 
both by this coait and the court of Chancery, that it waa not the ioteo- 
tion of the Legialstnre, io passing the abore act, to deprire teaanti 
for life, and ioheritora, of the meaaa of aobaiatence; beaide*, in this 
caae, there is the consent of the parties interested. 

Richards, B.* It ia certMnly reaaohaUe that a taunt for lift ahoald 
have florae provinon made for him, but I do not we why jtbere should 
be a receirer OTer an estate to pay the rents of it to tbeomier, aerwfay 
tbe respondent should be protected from the claims of fatsre cnditon 
by tbe present proceedings. The better way is to diadiargo tbe reoeiTn- 
from so mnch of .the lands as will give the respondent £S00 a-year. 
Therefore, 

Let the consent be reeeired, and, in exeendon Uwreo^ reflsr it to 
the Chirf or Second RmiMnbnuieer to settle a rental of a part 
o( the lands in tbe petitions meodoned, which will amonat to 
£200 a year, or as near thereto as posriUe ; and, therenpoa, 
let the reoeirer appointed in these matters be discharged fnm 
the part of said landa included in said rental ; and let the re- 
spondent be at liberty to receive the rente thereof. 



Moitda!/, 3d November. 
COSTS— CO-DEFENDANTS— JUDGMENT— DEVISEE 



Wfawe ■ The bill in this case was filed by the plaintiff, as a judgment credi- 

"•"jlMl^eoi tor of Lawrence Kirby, deceased, against the defendants, John Kirby, 

' ' -lis dcTueeiofrertBia Undaliifale to thejudgmnit iSrbt—Htlil, tbit 

ta who had paid his proportion of Ibe dtbi berore the filing of Ihc bill, 
coMi w agunst bii co-'defeodaiiti bf wboM defaall the luit wu 



[a) That order was made in the 
It matter, on the application of 
I respondent, and was in the fol- 
ring terms: "The petitioner not 



" objecting, let the receirer pay to 
" the respondeat £SOOa-year,fniin 
■' the time of his appointment nntil 
" fortlicr order. 
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FaridcKirby» and €reoige Kirby, sons of the said Lawrence Kirby, 
who had devised his freehold propeHy equally between them. 

The defendant, John Kirby, had from time to time, and before the 
filing of the bill, paid to the plainti£P varioas sums on account of the 
jodgment, ejcceeding, in the whole, the one-third of the entire amount 
of the debt 

A receiver had been appointed over the two-thirds of the lands 
wiiidi belonged to Patrick Kirby, and George Kirby. The cause now 
Gune on to be heard upon reporfand merits. 



1838. 



HALES 

V. 
KIRBY. 



Mr. HawkinSf for the defendant John Kirby, submitted that as his 
dient had paid his proportion of the debt before the filing of the bill, 
he ought to be indemnified against the expenses of the suit, by having 
hit cests paid out of that part of the property which belonged to his 
brothers, through whose default the snit had been rendered necessary. 

Of this opinion were the Court, and decreed a sale, in the first in- 
stance, of the two-thirds of the lands belonging to Patrick and George 
Kirbyi for the pajrment of the plaintiff's demand and costs, but the sale 
not to take place without further order, so that the plaintifi^s demand 
might be paid by the receiver ; John Kirby 's costs to be paid out of the 
produced of tlie sale, or by the hands of the receiver, after the payment of 
the phuntiff's demand and costs. In the event, however, of the two- 
thirds of the lands not proving sufficient to discharge the debt due to 
the pliuntiff, the remaining third which belonged to John Kirby, to be 
sold to make op the deficiency. 



Wednesday, 5th December. 

PRACTICE— AFFIDAVIT TO GROUND ATTACHMENT 
FOR NON-PERFORMANCE OF DECREE. 

Fleury v. Murphy. 



Mr. WcUier Bout he moved for a conditional order for an attachment 
against the defendant, for non-performance of the decree in this case. 
The affidavit stated that the defendant had been served with an attested 
copy of the decree, and also with an injunction for the payment 
of the sum decreed dne, and a subpoena for the costs ; and that a 
personal demand of the amount of the decree and costs had been made 
hy the deponent, whO| at the same time produced and offered to give 

a po « er of attorney, roust state that the power of attorney w .8 produced 
the defendant at the t mc of making tlie demand. 



An affidavit 
to ground an 
attachment for 
non-perform- 
ance of a decree 
for the pay- 
ment of money 
which has been 
personally 
demanded 
from the de- 
fendant under 
and shewn to 
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i8sa 



FLEURY 

r. 

MCTRPHY. 



the defendant receipts for the toms bo demanded. The affidavit further 
stated that the deponent had acted in porsoance of a power of attor- 
ney, executed by the plaintiff. 

Pbnnbfather, B. The affidavit does not state that the power of 
attorney was produced and shewn to the defendant, at the time of 
malcing the demand. This is necessary, and as the affidavit is defective 
in that respect, No role on the motion. 



A judgment 
cnvditor who 
has cbtained 
Uie appoint- 
ment of a re- 
ceiver under 
the 5 (fe 6 IF. 
<],c. 55, is en- 
titled in this 
court to a tefe- 
rence to the 
llemerobran- 
cer to ascertain 
the amount of 
costs properly 
incurred in 
appointing 
such receiver, 
and to an order 
on the receiver 
to pay the 
amount out of 
the funds in his 
hands, for 
which he is to 
have credit in 
passing his 
account. 



Wednesday, Bih December, 

PRACTICE— COSTS OF APPOINTING A RECEIVER 

UNDER 6 & 6 W. 4, c 55. 

Stanley, Petitioner; v. Bond, Respondent 

Mr. T. K. LowRV moved, on behalf of the petitioner, for a reference 
to the Remembrancer to ascertain the amonnt of costs incurred by the 
petitioner, in obtaining the appointment of the receiver in this matter, 
and that the receiver should pay the same to the petitioner, or bis 
attorney, out of the fnnds received by him, and that he should have 
credit for the same on passing his account. The motion was grounded 
on the affidavit of the petitioner's attorney, which stated, that the re^ 
ceiver in this matter was appointed on the 13th Jufyf 1837, over certain 
lands and premises in the county of Armagli, in the petition mentioned, 
pursuant to the provisions of the 5 & 6 FF. 4, c. 55, for the purpose of 
paying o£P the amount of a judgment obtained by petitioner against res- 
pondent, for the sum of £500 ; that the receiver had collected a sum of 
£120, or thereabouts, which he had then in his hands; that he was about 
to pass his account before the Remembrancer, and that he was willing 
to pay to the petitioner, out of said sum, the amount of costs incurred 
by him, in proceeding to obtain such receiver, provided he should be 
allowed credit for the same in passing his said account. 

Per Curiam.* — Refer it to the Remembrancer to ascertain the 
amount of the costs properly incurred by the petitioner in ob- 
taining the appointment of the receiver ; and let the rcH^iver 
pay the same to the petitioner, or his attorney, and have credit 
for same on passing his account (a). 



* Tlie Chief Baron, and Penncfather, Baron. 
(<j) See the case of lUgen v. Cusack in the Uolls— 5 Law Ucc. (2d SeriesJ 2*16, 
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CHANCERY. 

Saturday f November 3rd. 
Nanglb V, Smith. 

A lease 

This was a suit for a further renewal of a lease granted in the year m«de before 

1C70 J L o J the Statute of 

1d72, and to have that lease declared a lease of lives renewable ybr ever, fnuds and now 
The defence made was, that the lease of 1672, contained no covenant '***' 1^*"*^ 

- ' ' proved to con- 

for perpetual renewal ; and also that encroachments had been made on oth^r tein an agree- 

land« under color of that deed, to a large extent, which encroachments ]JJ|Jou^of fine 

plaintiff ought, at all events, to give up^ before he could have specific to be paid 

performance of that covenant even if there were any such in the lease, renewing 

The questions discussed at the hearing (which lasted for six succes- p^any life or 
j\ r» 11 .11.J1L Jives,"and haT- 

sire days^, were, firsts whether certain words, admitted to have been ing been seven 

contained in the lease of 1672, amounted to a covenant for perpetual «»™«M»ce"- 

neweOy on 
renewal. i^sue was di- 

Secondliff whether that lease (which was now lost,) did in fact contain I,*h^herat'Jr 

uy other covenant which rendered it renewable for even before the 

TTurdly^ supposing that not to have been the case, whether there was \^ ^J^ ^^ 

a parol agreement at, or previously to, the making of the lease, that it *" agreement 

L 1 J 1 for a lease of 

Should be renewed from time to time for ever — The year 1672, being lives renewable 
before the statute of frauds. ^^ *'"''''• ^^^ 

a second isMue 
to try whether 
such lease contained any clanse or covenant relating to renewal independent of the 
stipulation as the amount of fines. ~Po«/ I AX 

If a lease contain a covenant whereby tlie parties agree, '* that on the renewing of 
any life or lives, a fine of «£ 16. 168. 4d. for each life, shall be paid by the lessee, his heirs 
or assigns, to the lessor, bis heirs or assigns," such words by themselves, do not amount to 
acovenant for perpetual renewal. — Post 137, 13^. 

The acts of tenant for life, done while in possession, are evidence against remainder- 
man.— Fo«/ 137, 

A bill In chancery, filed by tenant for life, though no decree was pronounced in the 
cause, may be read in evidence in a suit against remainder- man. partly relating to the 
same lands, but only as evidence of such a bill having been filed — Post 12(). 

^wer^.-*- If tenant for life make a lease for lives in pursuance of a subsisting covenant 
for perpetual renewal and dies — has the lessee in such lease a good defence ai Ijvc, to an 
•jectment, by remainder* man who has succeeded to the estate impost 1 33. 
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NANGLB 
SMITH. 



Original lease 
24th Maff, 
1«72. 



Suit for re* 
nrwalin 1713, 
17 Its. 



F<mrAlyy whether the hist question, (as to the parol agreement), wu 
open to the plaintiffs on the pleadings as framed, or at all, where there 
had heen a written instrnment. 

Fifthly i whether under color of the lease of 1672, the lessee or his 
representatives from time to time had, or had not, encroached on 
other neighbouring lands, not comprised in the original lease. 

The plaintifis were John Hyacinth Nangle, Richard Moore O'Ferrall 
and Crerald Dease, and the defendants were the Rer* Thomas Smith, 
Francis Smith, James Gibbons, jun., Rev. Robert Packenham, and 
Thomas James Smith, a minor. 

The facts were as follows :— The lease which was now lost, and the 
contents of which were disputed in the suit, was made on the 24th May, 
1672, between Henry Packenham of the one part, and Bartholemew 
Cooper of the other. By this lease it was admitted, that Henry 
Packenham demised to Bartholemew Cooper, certain lands called 
Mayne, and also, certain lands called Fiermore, (which latter were 
not in question in this suit), to ktM for the lires of Bartholemew Cooper, 
ApoUina Cooper, and Bartholemew Cooper the younger, and theBurri- 
Tor of them. The loss of this lease, and also of other deeds after- 
wards mentioned, was accounted for by the family residence of the 
plaintiff having been burned in the troubles of 1756, with all the papers 
and documents therein. 

In this lease, or by indorsement on i^ (it did not appear which,) it 
was admitted, were these words : — << And it is hereby agreed between 
<< the parties aforesaid, that upon the renewing or inserting of any life or 
** lires, there shall be paid by the said Bartholemew Cooper, the father, 
« his heirs or assigns, unto the said Henry Packenham, his heirs or 
"assigns, the full sum of £16. 16#. 4dL, current andlawfVil money of 
" England." 

The lessee's interest in the above lease was sold for valuable conside- 
ration to the ancestor of Nangle, the principal plaintiff, and the lessor's 
interest had also been sold for valuable consideration to Thomas Smith, 
(called in the argument, Thomas Smith the first) the ancestor of Smith 
the principal defendant. 

Thomas Smith the first, died about 1712. 

U also appeared that, in the year 1713, a bill had been filed in 
this court for the renewal of this lease, by the ancestor of the plaintiff) 
against Thomas Smith the second, and a decree for a renewal pro- 
nounced, without deciding the question of perpetual renewal. The pro- 
ceedings in that cause were read in evidence, and the parts which were 
relied on by the contending parties were, 

1st The statements of the plaintiff in that suit relative to the lease. 

2nd. The answer of the defendant in that suit. 

3rd. The depositions of certain witnesses in that cause. 

4th. The notes of the hearing in the Registrar's book. 

5th. The decree in that cause. 
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The ancestor of the plaiotiflp, by the bill of 1713, alleged that Nov. 1838 

Henry Paokenham, the lessor, *'did about the day, of May, 1672, 

*<(tbe precise day was left blank,) come to a treaty and agreement with 
'* Bartholemew Cooper, now deceased, to make him a lease for liv^es 
^renewable for erer, and afterwards, on the 24th May, 1672, in porsu- 
"toce and performance of said agreement, by deed demised the said 
''landi to Bartholemew Cooper, his heirs and assigns, for and daring 
^'the term of three lives, via., &&, at the rent, &c., as in and by the 
"Hud indented deed of lease, now in yoar suppliant's custody, ready to 
*• be produced, may appear. Your suppliant further sheweth, that it 
^ was concluded and agreed by and between the said Henry Packen- 
*" ham, and the said Bartholemew Cooper, sen., before and at the time 
'^ of making the said lease for lives, that the same should be renewable 
** for ever, by the said Cooper, his heirs and assigns, on the payment of 
*^£\6. 16s. 4dL, which the more plainly appears, by its being mentioned 
*' and expressed in the said deed of lease, that it is thereby agreed by 
''and between the said Henry Packenham, and B. Cooper, that upon 
''renewing or inserting any life or lives, there should be paid by the said 
"Barth. Cooper, his heirs or assigns, unto the said Henry Packenham, 
''his heirs or assigns, the full sum of £16. IGs, M», and that it was in 
"confidence of said lease being a lease of lives renewable for ever, that 
"the said B. Cooper accepted thereof, or agreed to pay so much rent 
" thereout.*' 

The same bill (amongst the pretences,) also stated as follows, '' the said 
"defendants pretending that they are not obliged by the said covenant or 
" agreement in the said lease, to renew to your suppliant, in regard the 
"said agreement is not more fully or skilfully worded ; whereas the said 
"defendants well knew that it was the agreement and intention of the 
"parties to the said lease that the same should be renewable forever, 
" and that it was always deemed and reported in the country to be a 
"lease renewable." 

The bill of 1713 also contained this passage — ** In tender consideration 
"of the premises, and for|as much as your suppliant is properly relievable 
" therein by the equity of this honorable court, in regard that by the 
" manner of wording the covenant or agreement mentioned in said deed 
"of lease, your suppliant cannot have an action at law to compel the 
"aid defendants to renew said lease, though it plainly appears by the 
" said lease, that it was the intention and meaning of the parties thereto, 
" that the same should be a lease of lives renewable." 

The bill of 1713 also contained a suggestion that the person who 
drew the lease was an unskilful person and *' unacquainted with the terms 
" or manner of drawing leases for lives renewable." 

And that bill merely prayed in general terms, 'Hhat your sup- 
"pliant may be relieved in the premises according to equity and 



" conscience.*' 



122 



CASES IN CHANCERY. 



Nov. 1836. 




Amwer qf 
defendant in 

iTia. 

DepoHHons in 
sua of 1113, 
IT 16. 



The answer of Thomas Smith, the defendant in that cause, admitted 
that a Gorenant in the words above mentioned (p. 120 tmie) was con- 
tained in the lease of 1672, and in a subsequent part of his answer, said 
he had heard, and believed, that there was no other clause than what is 
aforementioned in the said lease, but admitted that he had lately heard, 
from several in the county, that they heard it was a lease for lives 
renewable for ever, but upon what grounds they went, or whether it 
was because the plaintiff and his friends so gave it out, he knew not 

The depositions taken in that suit in 1713-16, were also read in evi- 
dence. The material parts were the following:— 

Rev. Robert Packenham, to the third interrogatory in that canse, de- 
posed, amongst other things, '* that he, deponent, sold the lands of Mape, 
<^to Thomas Smith, as a lease of lives, subject to renewal ; and thatdepo- 
<' nent heard that the general reputation in the county and neighbour- 
'* hood was, that the said lease was renewable, and that the said Thomas 
'< Smith told him, deponent, when he was selling the said lands to said 
*' Smith, that the said lease was renewable." 

Anne Packenham, (widow of Henry Packenham, the lessor,) 
deposed, to the third interrogatory in that canse, ** that she knew 
''nothing of the treaty of a lease between Henry Packenham andBar- 
'* tholemew Cooper, at or before the making of sui^h lease ; but saith, the 
" deed npw produced is signed by the proper hand-writing of her said 
** husband, and the witnesses thereto are dead ; and believes that the 
'< said lease was made by her said husband, to the said Bartholomew 
'' Cooper, with an intention to be renewable for ever ; the reason of her 
" belief is, that her said husband bad a particular regard for the said 
** Cooper's integrity and service to him, and intended the said lease for 
" the said Bartholemew Cooper's good, and that she, this deponent, 
'^ having some discourse with her said husband, in relation to the said 
«< lease, he told her with some warmth, that the said lease was renewable 
'< for ever, or words to that effect ; and believes the said Bartholomew 
'* Cooper well deserved said lease, on account of his honesty and inte- 
*' grity in her said husband's service ; and the said lands were sold by 
'' the Rev. Robert Packenham, son of deponent and her said husband, to 
Thomas Smith, deceased, and believes that the said lease was generally 

reported in the neighbourhood as a lease renewable." 

Anne Beatty (daughter of Henry Packenham, the lessor), to the 
third interrogatory in that cause, stated, that " She believes all the body 
*' of the said lease is the proper hand- writing of Andrew Williams ; that 
*' she never heard that the said Andrew Williams was a person skilled 
''in drawing leases, but that she knew him to be a parish clerk; that 
" she heard her father say the said lease was for lives renewable, and 
" heard him say, several years after the death of said Apollina Cooper, 
" (one of the lives in the original lease,) that he wondered that the now 
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** piaiiitiflP did nol renew his lease, by patting in a new life instead of the jVbv. 1838. 
'< said ApoUina Cooper." 

Edward Packenhain (grandson of lessor,) deposed in that caase, that 
^ He belieres Andrew Williams was a parish derk, and no ways skilled 
<< in drawing leases, and that he believes it was the intent of the said 
" Henry Paekenham and Bartholomew Cooper that the said lease should 
<* be for lives renewable for ever.*' 

The notes of the hearing in that cause were also read. The parts re- Soteji of 
lied on as material are here steted. ^^'"'i''Ltlfr^ 

Lord Mtdelle- 

*^ Mr. Solicitor, for defendant — There is no covenant of renewal in the ton, M M lo. 
<< lease. 

" Lord Chancellor. — I am of opinion, upon the evidence in this cause, 
'< tbat plaintiff is entitled to a renewaL 

*^ Mr. Attorney, for the defendant, saith the plaintiff hath lain by, and 
** let two of the lives to drop ; and had plaintiff renewed in time, several 
** lives might have fallen. — Mr. French saith one of the lives fell 40 years 
^ogo, and the other fell 20 years ago. • 

** Lord Chancellor. — Will the defendant consent to accept of the money 
** tbat is to be paid for the two renewals, and that a reasonable time may 
** be limited for the renewal for the future ? if not, I will give judgment 
** in it. Let the defendant consider of this proposal till to-morrow." 
^< Monday, Nov. 26, 1716. — ^Nangle v. Smith. 

^ Cause called. — Mr. Solicitor. My client is not willing to accept of 
^tbeproposaL Lord Chancellor. I am of opinion that the plaintiff is 
'^ entitled to a renewal of the lease, paying the fines according to the co- 
** venant in the lease, and therefore I decree it accordingly." 

** Court. — Read the lease. The lease read, dated the 24th May, 1672, 
"between Henry Paekenham and Bartholomew Cooper. Mr. Malone, 
** for plaintiff. There is an interlineation in the lease of Sir Thomas 
*^ Packenham's own hand, and an indorsement." 

''Court. — The defendant is tofenew to the plaintiff for the two lives 
^ that are dead, at the price of £16. 4s. for each life ; but I do not de- 
"eree that it is a lease for lives renewable for ever, but leave the plain- 
'* tiff at liberty to take his remedy for to sue for a renewal afier the de* 
'* termination of the three lives. Mr. Malone. We are willing to pay 
"all the rent, without any deduction, and all the fines, if they will re- 
** new. for the two lives, and give us a clause of renewal for ever, upon 
^ paying of the fine within six months after notice of each life, and the 
^ decree to be without costs on either side. Court. Let the defendant 
^ consider of this proposal till to-morrow." 

*« Thursday, Nov. 27, 1716. — Nangle v. Smith. 

" Sir Richard Levinge, for plaintiff, does not agree to the last propo- 
" saL Mr. Geering, for defendant, is willing to agree to the proposal 
"made by Mr. Malone, and is ready to sign the book. Sir Richard Le- 
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" Tinge prays the Jadgment of the court. Court Decree the plaintiff 
** a renewal for two liFes, paying the price for each life, and refer to 
** apportion the rent and fines, as in the bill between the lands of Mayne 
*'and Fiermore, without costs of either side; but the court dedares 
« that they do not establish this as a lease. for lives renewable." 

The decree in that cause was read in evidence ; it was without any 
material variation in pursuance of the notes. It recited, that the plain- 
tiff had receded from the proposal made by Mr. Malone on the 26th of 
November (see mpra)^ and decreed according to the directions above 
stated, except that the concluding words were as follows : ^ And his 
<< Lordship is pleased to dedare that he did not establish that the said 
<< lease was a lease for lives renewable, or noiT The words *^or not," 
it was remarked, were not in the notes. 

Several of the interrogatories which had been exhibited to the wit- 
nesses in that suit were read on behalf of the now defendants, with a 
view to shew that the case sought to be made in that suit was, that the 
covenant for perpetual renewal had been omitted by a blunder of the 
person who drew the lease, or that he intended the covenant, admitted 
to be contained in it, for a covenant for perpetual renewaL 

In pursuance of that decree of 1716, a renewal was executed by The* 
mas Smith the second (the defendant in tluit suit), dated 8th April, 1719. 
This deed was registered. The memorial (which was only executed by 
the lessee), stated that it was annexed to a lease for lives renewable 
for ever, dated 24th May, 1762; and that in pursuance of the decree of 
the court of Chancery, Thomas Smith demised to Ckrrett Nangle, 
^ part of the lands of Mayne, being 148 acres of profitable land, and 23 
<< acres and 12 perches of unprofitable, plantation measure, be the same 
" more or less," for the lives of Bartholomew Cooper (the remaining life 
in former lease), Thomas Nangle, and Patrick Cashell, and the survivors 
or survivor of them. — (The two latter were the new lives inserted in 
pursuance of the decree of 1716.) This wasthe^rsl renewal of the lease 
of 1672. 

On the 5th May, 1752, the last life in the original lease having (alien, 
the same Thomas Smith, the defendant in the suit of 1713*16, executed 
another renewal to Garrett Nangle. Thus, all the lives in the original 
lease of 1672 had been renewed, and the new lease of 1752 contained 
three lives, none of whom were in the original lease. This deed was 
also lost. The memorial (which was executed both by lessor and les- 
see,) stated, thfl^ " in the same indenture it was agreed between the 
" parties thereto, that upon the renewing of any new life or lives, there 
<< should be paid by the said Hyacinth Nangle, his heirs or assigns, and 
" the sud Thomas Smith, his heirs or assigns, the full sum of £14. 7s. 
<< 8^., current and Uwful money of England." This was the seconcf 
renewal. 
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[The above fine, £14^ 78. S^d, was the apportioned fine payable for iVb«. 18S8. 
Majne alone; the original fine of £16. 168. 4d., mentioned in the origi- 
ginal lease of 1672, having been payable in respect of May no and Fier- 
■H>re. The latter denomination had not been purchased by the Smiths, 
bat remained in possession of the Packenhams.] 

On the 2d March, 1754 (another life having fallen), the same Tho- Third re- 
mas Smith the second executed a further renewal of the said lands of ^t/Thomiu 
Mayne, to Hyacinth Nangle. This was the third renewal. Smith %toH. . 

Some time in 1764, Thomas Smith the second died, and was succeeded 
by his nephew, Thomas Smith the third, who was next remainder- 
man in tail under the Smiths' family settlement, the said Thomas 
Smith the second having been only tenant for life. 

On the 2d April, 1768, Thomas Smith the third executed a further Fonrth re- 
renewal to Christopher Nangle. Previous to the execution of this lease, nas, * Thomas 
the lessor, Thomas Smith the third, had suffered a recovery, and re- ^*^\^ '^ ^* 
settled the lands, in pursuance of a covenant contained in his own mar- 
risge settlement, and, at the time of granting this lease, was therefore 
merely tenant for life^ This lease purported to be in pursuance of a 
covenant for renewal in the said original lease ; and then recited the 
words of the covenant admitted to have been in that lease.-— See the 
words, suproy p. 120.-— This was the/btir^ renewal. 

On the 25th December, 1768, another life having fallen, Thomas ^l^^^^^' 
Smith the third executed a further renewal to Christopher. Nangle. ]T68, Thomas 
This deed recited the demise of 1672, and recited, that in that indenture ^'^all/e! '^ ^' 
it was agreed i>etween the parties, that << upon the renewing or insert- 
" ing of any life or lives, there should be paid by the said B. Cooper, 
»hb heirs or assigns, unto the said Henry Packenham, his heirs or as- 
"signs, the full sum,'* &C., following the words of the covenant admit- 
ted to have been contained in the original lease ; and purported to 
be in pursuance of the covenant for perpetual renewal in the original 
lease contained. This lease of 25th December, 1768, was the ^fth re- 
newal. 

In July, 1774, Thomas Smith the third filed a bill in this court, for Suit af 1774, 

. , . . « • ^T \ 1 • 1 1 01 to asrertain 

ascertaining boundaries, against his tenant Nangle, which bill was bomdaHea. 
amended in 1779, and stated, among other things, « that Henry Pack- ^^^sm'iAvTftf/i 
"enham, deceased, by deed of the 24th of May, 1672, demised, as is al- of 1774. 
"leged, to Bartholomew Cooper, a part of said lands, by the description 
*" of part of Mayne aforesaid, being 148 acres of profitable land, and 23 
*^ acres and 12 perches of unprofitable land, for three lives therein men- 
'* tinned, with covenant for perpetual renewal, as by the said article, 
*' in the custody or power of the confederates, would more fully appear/' 
The bill of 1774 then stated that another lease, for 21 years, of cer- 
tain other lands, called Upper and Lower Coole, adjoining the lands of 
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** Mayncy had been made to Hyacinth Nangle ; and that the Nangles had, 
'^ by slow and imperceptible gradations, from time to time, gradoally 
<< suffered to go to rain the ancient mearings that formerly dinded tbe 
'' lands of Mayne from the lands of Coole, and had gradually encroached 
<' upon the said lands of Coole, wherein they had but a determinable in- 
^' terest, and added to the said lands of Mayne, wherein they had a 
<< perpetual interest as aforesaid, several acres of the said lands of Coole ; 
'< and the lease of the said lands of Coole having expired on or about 
*< the 6th day of April, 1773, your suppliant obtained possession of the 
'' part of those lands which had not been unfairly annexed to the land^ 
<^ of Mayne aforesaid." This bill prayed a commission of perambulation 
to ascerUdn the boundaries. 

[The reading this bill in evidence was objected to by Mr. Warren^ for 
the defendant, there having been no decree in that cause ever pro- 
nounced, and the words of a bill, under such circumstances, only being 
looked on as the words of the counsel who drew it ; but the Lord Chan- 
cellor overruled the objection, saying he merely admitted it as evidence 
that such a bill was filed at that period.] 

The principal defendant in the suit of 1774-79 was a minor. No 
decree was ever made ; and when he came of age, the boundaries were 
settled by arbitration, in the year 1782. 

Afterwards, Thomas Smith the third died, and was succeeded by 
Thomas Smith the fourth, as next in remainder. 

On the 16th February, 1806, Thomas Smith the fourth executed a far- 
ther renewal of the lands of Mayne to Nangle. This was the sixth re- 
newal. 

And on the ISth August, 1820, Thomas Smith the fourth executed a 
further renewal of the said lands to Nangle. This was the seventh and 
last renewal. 

Thomas Smith the fourth, having died, and the present defendant 
Thomas Smith the fifth, having succeded to the estate as remainder-man 
under the family settlements, on the 26th of October, 1831, served 
notice on the plaintiff Nangle, requiring him to give up possession of 
those parts of the lands of Mayne, which the defendants contended had 
been encroached upon by the Nangles, and were not contained in the 
original lease ; and this notice added, that if Mr. Nangle refused so to 
do, Mr. Smith would decline to execute any renewal of the said lands. 

This notice was answered by the plaintiff Nangle, denying that be, 
or those from whom he derived, had made any encroachments, and 
referring to the settlement of boundaries in 1782. Several other 
notices were served by the parties on each other, and a draft deed of 
renewal was tendered by Nangle to Smith, for execution, and declined 
by Smith. 
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The original bill in the present suit, filed 28th November, 1 836, and Nov. 1 838. 
amended on the file 23d Jane, 1837, stated, amonirst other things, Vi'^--^^ 
" That in the said indenture of lease of 1672 was contained a covenant 

Vm 

"on the part of said l^enry Packenham, for himself, his heirs and as- smith. 

"signs, with the said Bartholomew Cooper, his heirs and assigns, for 

"the perpetual renewal of the said lease, as by the said original lease, iVia ortamal 
" which has been destroyed, had the plaintiff the same to produce, ^^^f '^ present 
" urottld appear, and as appears by a recital thereof in an indenture of 
'^the 25th day of December, 1768, hereinafter ^et forth." — [Seethe 
recitals in that deed, ante^ p. 125.] 

And the bill prayed, " that the covenant for renewal contained in the 
" said original lease may be decreed to have been a covenant for per- 
'^petnal renewal, and that the plaintiffs may be decreed to have the 
"said original lease renewed to them, on payment of the rent and 
"fines, pursuant to the covenants in said original lease contained, &c.,*' 
ud for an injunction against proceedings at law. 

In Easter Term, 1837, the defendant Smith brought his eject- Raster, ](i37. 

1 ^ f n 1 . i* 1 1 1 Action of 

ment m the Queens Bench, to recover possession of the lands, ejectment. 
treating the lease made by Thomas Smith the third, in 1820, (two of the 
lires in which, were still in being,) as a void lease as against the re* 
mainder-man : the said Thomas Smith the third having been only 
tenant for life with limited leasing powers. 

The ejectment was tried at MuUingar Spring Assizes, and a verdict 
found for the defendant in ejectment. Exceptions were taken on behalf 
of Smith, to the Judge's charge, and the court of Queen*s Bench having 
heard the case argued, awarded a venire de novo (a). 

The proceedings in the ejectment were put in issue in the cause by 17 Oct. 1837. 
fopplemental bill, filed 17th October, 1837, of which the prayer was as *hi]7inpresent 
follows : — '* That the plaintiffs may have the same relief in the premises ''"^* 
"as is prayed by their original bill.** 

On the question of the boundaries the defendants proved that the Encronch- 
plaintiff Nangle was now in possession of a much greater number of 
acres than were specified in the lease of 1672, viz. — '* 148 acres of profi- 
" table land, and 23 acres and 12 perches of unprofitable land, be the 
"same more or less." — See Mr. Warrens observations, post p. 132. On 
the other hand, the plaintifis proved, that after the suit of 1774-79, by 
Thomas Smith the third, for ascertaining the boundaries, an amicable 
arrangement was come to in 1782, no decree having been pronounced 
ID that cause. On that occasion the boundaries were marked out by a 
referee in presence of both parties, who then shook hands. Evidence 
was given which went to shew, that the enjoyment ever since had been 
according to the boundaries then marked out. But it was admitted that 
the Nangles were in possession of a considerably greater number of 

(ff) See the argument on tlic bill of exceptions, and Mr Justice Burton*s judgment, 
^ Law Rec id Series, 3V5, 3i3. 

St 
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Nov, 1838. acres than were actually specified in the lease of 1672. — See Mr. Pen- 
nefatiier's observations on this part of the case, post p. 136. 



NANGLE 
SMITH. 
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Sergeant Greene^ Mr. Pennefaiher, Q. C, Mr. Berwicky and Mr. 
Hardest for the plaintiffii. 

Mr. Warren, Q. C, Mr. /. Martlet/, Q.C., Mr. T. B. C. Smiih, Q.C., 
Mr. Batty, and Mr. Smyth , for defendant. 

Sergeant Greene, (after stating the facts). — The terms of this agree- 
ment are mutual.* I contend, they operate as a covenant by the land- 
lord to renew, and by the tenant to pay the fine. There are two very 
distinct classes of cases on this point. Iggulden v. May {a) will be relied 
on, to shew that this is not a covenant for perpetual renewal: that was one 
of a dass of cases where there was^a covenant to renew, and that the 
new lease should contain all former covenants. It undoubtedly is quite 
settled, that the construction to be put on such a covenant is, that the 
new lease need not contain a covenant to renew. The same case of 
Iggulden v. May is reported at law ( ft) : and there the court held, that 
the covenant to renew was to be omitted in the new lease. But, in that 
class of cases, the covenant was to grant ^a' new lease. The case of Ball 
V. Lord Down$hire{c) is also to be relied on : that case is reported in 
Mr. Lynes Work on Leases. — [The Lord Chancellor observed that 
Mr.Lynes work was a very accurate and useful publication.^ — That eo- 
venantVas very distinguishable from this, which is the case of a matoal 
covenant by the landlord to renew, and by the tenant to pay the fine. 

The second branch of this case, which I have to submit is this, viz. — 
that, supposing the court should be of opinion that the words in ques- 
tion do not of themselves amount to a covenant for renewal for ever, 
yet, from the circumstances of this case, it is to be presumed that there 
was another independent covenant. This covenant, which has been 
preserved, was perhaps a memorandum indorsed on the original lease. 
The original lease is lost ; and we account for the loss of it by the 
burning of the house in the rebellion. The defendant does not say, in 
bis answer, that his part is lost, nor that any search has been made for 
it. A parol agreement, at the time the lease was granted, would have 
been binding. The year 1672 was before the statute of frauds.f 
Therefore, when the contract was entered into, a verbal contract for 
a lease of lives renewable for ever would have been binding, and car- 
ried into efi^ect by a court of Equity. There have been seven succes- 

* See Uie swords, ante, p. 120. 
t 10 W. 3, c. 12, Ir., concsponding with 2 Car.2, c. .% Eng. 



(a) 9 Ves. 225 



(6) 7 East, 237. 



{c) Lyne on Leases, App. 59. 
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sire reoewftlsy daled respecUvely 8th April, 1719 — 5th May, 1752, — 2d 
April, 1768— 25th December, 1768— l^th February, 1806— 12th Au- 
gust, 1820. 

The original lease, and the earlier renewals, have been destroyed, in 
the manner mentioned ; but we have the memorials of the renewals 
vrbieh were so destroyed. It is now alleged, that such of the leases 
and memorials as were the acts of tenants for life are not to bind the 
reoiainder-mi^. — [Mr. Warren. We do not say the acts of tenant for 
life are not evidence against the remainder-man ; but we say that his 
acts cannot construe the covenant as against remainder-man.] 

In the case of the Bishop of Meatli v. The Marqtus of Winchester (a), 
doooments found at the family mansion of a former bishop — not signed 
by him, or in his hand- writing — ^relating to the patronage of the diocese, 
were admitted in evidence against his successor in the see. That case 
was approved by the House of Lords (6). In Eoe v. Bowlings (c), a 
rentroll, indorsed by a tenant for life, was held evidence against the 
lessee of the succeeding tenant for life. The case of the Attorney- Gene- 
raly* The Bishop of Ely {d) is a strong case, to shew how far the court 
will go to support a long possession. 



Nov, 1838. 

N ANGLE 

r. 

SMITH. 



Mr. Warren^ Q. C, for the defendants. — The case made by Sei^eant 3/^. yyamn^s 
Greene^ on behalf of the plaintiffs, may be considered under three heads, ffrgumrnt/t r 

1. He says, the words which we admit were in the lease are in 
themselves a covenant for perpetual renewal. 

2. If they are not, yet, at this distance of time the court will presume 
that there was a covenant for perpetual renewal in the deed, and that 
those words refer to that covenant. 

3. Supposing that the court will not make that presumption, still 
these words, with the depositions and proceedings in the causes of 1713, 
and 1774, give reason to presume, that there was k parol agreement inde- 
pendent of the lease of 1672, which would have been valid at that 
time, being before the statute of frauds. 

As to the first point, we have to hand in to the court the adjudication 
of the Queen's Bench, in the ejectment cause between these parties, ex- 
pressly deciding, that these ' words do not amount to a covenant for 
perpetual renewal (e). 

As to the second point made by Sergeant Greene^ it is not open to 
them on their pleadings, which treat the words which we admit were 
io the lease as the covenant which they rely on, and they pray 
that it may be deemed a covenant for perpetual renewaL But if it were 
open to them, there is no foundation for such a presumption. All the 



(tt) Ale. & Nap. 5€8 & 546. {b) 3 Bing. N.S. 183. 

(c) 7 Easti srO. ((/; 4 Rus. 102. 

(f) 6 Law Rcc. ZA Sar. S25, 33). 
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no other 
covenant. 



evidence produced negatives tlie aappoBition, that there was any other 
covenant for renewal in the deed, save the one which we adroit^ and 
which the court of Queen's Bench has decided is not a covenant for 
perpetual renewal. 

As to the third ground on which this case is put by Sergeant Greene, 
viz. — that there was a parol agreement, that the lease should be re- 
newable for ever, I answer, first, that such an allegation has no founda- 
tion in fact, being entirely unsupported by the evidence in the caose; 
and, secondly I answer, that it is shut oat from them on these pleadings. 
It is impossible for them, on a bill for specific performance, to set up 
now at the bar a contract different from that on which they have relied 
in their pleadings ; they cannot be permitted to file a bill for speeific 
performance of a contract contained in a deed, and then at the bar to 
say, we admit* there was no such contract in the deed, but it was 
intended by the parties to be in the instrument, and call on the 
court in fact, to reform that instrument, and make it conformable to 
what, they allege, was the intention of the parties. That would be a 
very different sort of relief from that prayed by this bill, which is for 
specific performance of a contract, actually contained in the instrument 
on which they rely. 

But suppose they had made this case of a parol agreement on their 
pleadings, is it a case sustainable on the proofs in the cause ? [Mr. 
Warren, having commented at length on the bill, and other proceedings 
in (he cause of 1713-16, observed, that the court then had the iuttni- 
ment before it, and expressly refused to decree it a lease of lives re- 
newable for ever. The construction put on it by the court was a cove- 
nant to renew for two lives, and Lord Chancellor Middleton, decreed 
accordingly. It was open to Garrett Nangle, if he had a case, to file a 
bill to have the instrument rectified. He brought forward his case as 
a covenant for lives renewable for ever, and failed. It was a principle, 
that if a party brings forward his case of an executory contract, and fails, 
he can never bring it forward again.] 

Then as to the successive renewals which are relied on. All thoge 
renewals refer expressly to the words which we admit were in the 
lease, and to no other covenant whatsoever. That was a covenant 
to renew for two lives. The two lives were added accordingly, 
in pursuance of the decree of the court; but, after that, I admit, 
Thomas Smith the second renewed again. He was only tenant for 
life. At all events, his act cannot construe the covenant. He was jealous 
of his nephew, who was to succeed him, as next in remainder ; and 
although he had sworn in 1716, that he did not believe there was a 
covenant for perpetual renewal, yet, he was induced to grant this new 
lease, in 1754. A memorial was registered, and sigpied by lesson His 
nephew, Thomas Smith the third, eame to the property in ignorance of 
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bisrighte or liabilities. But he was not tenant in fee^ as stated by Nov. 18 S8. 
Sergeant Greene. By his marriage settlement, dated 10th March, 
1764, he had covenanted, that when he got in to^ possession of these 
lands of Mayne, he wonld convey them to the same trasts as the other 
lands, settled by that instrument, that is, to himself for life, with re- 
mainder to the issue of the marriage. This settlement was registered, 
and when hejcame to the estate of Mayne, on the death of his unde, he 
soffered a recovery, and did convey the lands pursuant to that covenant, 
by deed of the 8th March, 1766. He had, therefore, no power to give 
a covenant for renewal. — [Mr. FTarren then commented on the two re- 
newals granted by Thomas Smith the third, on 2d April, 1768, and 
25lh December, in the same year ; and argued, that, as these instru- 
ments throughout referred expressly to the very words of the covenant, 
admitted to have been contained in the original deed, repeating the very 
words of that covenant, it could not be pretended, that these two re- 
newals were evidence that there was any other covenant.] — As to the 
partition bill of 1774, amended in 1779, in which it is alleged, that 
Thomas Smith the second admitted that the Nangles had a perpe- 
toal interest in Mayne, we objected to that bill as evidence, there hav- 
ing been no decree in that cause. The words of that bill can only be 
considered the words of the counsel who drew it. But the court 
has overruled us on that point. — [Lord Chancbllor. I admitted 
it as evidence, that such a bill was filed in the year 1 774.] Taking 
it as evidence, it is quite untrue to say that Mr. Smith in that suit 
alleged, wUhovt qualificatiany that the Nangles had a perpetual interest 
in Mayne« The words of that bill are, *' that Packenham demised, as is 
** aUeffedy 148 acres, &c., with a covenant for perpetual renewal, as by 
" the lease thereof, in the custody of the defendant, would appear.*' This 
cannot be taken as an admission that the Nangles had a covenant for 
perpetual renewal. He speaks of the contents of a document as alleged. 
He is stating the contents of a document, not in his possession. He, 
(Thomas* Smith the third,) died in 1782 ; and Thomas Hutchinson 
Smith became entitled to an estate tail in the property. In Easter, 
1786, he su£Fered a recovery, and in 1786, he settled the property on 
himself for life, remainder to his issue in tail. After this came the 
next renewal, that of 16th Februry 1806, and after' that, the renewal 
of 12th August, 1820. What induced him to grant these renewals I 
cannot say, but 1 have a right to suggest to the court, that the memorial, 
pnton the registry by old Mr. Nangle, deceived him, as to the right of 
theNangle fiunily to renew this lease. The recitals in those renewals 
hare been read, and they clearly shew, perhaps, that he thought the 
words in question amounted to a covenant for perpetual renewal ; but 
all those recitals expressly refer to the covenant, the words of which 
are before the court. His mistake as to their legal import cxanot alter 
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the coDttmction of those words. ^After his deaths the present defend- 
ant came to the estate. He found that under the lease of 1672, which 
demises ^ 148 acres of profitable land, and 23 acres and 12 perches of 
unprofitable," making 171 acres and 12 perches, in all^ the Nangles 
had contrived to get into posseuion of no less than 323 acres of land. 
Accordingly in September, 1831, he apprised the party of his intentioo, 
by serving notice on Mr. Nangle^ at the time one of the lives in the 
lease of 1768 was still living. [Mr. Warren then commented on the 
notices of 1831 ; 14th July, 1836; 9th August, 1836; and the replies 
of tlie plaintiff to those notices.] The plaintiff had stood on his alleged 
rights. He had set the defendant at defiance, and refused to give up 
the encroachments. Now, the defendant would stand on his rights, 
and refuse a renewal. — 

[Lord Chancellor. — It is a good reason for Mr. Smith refusing to 
renew, if Mr. Nangle refused to do what, in equity, he ought ; but 
then, the dispute as to the boundary seems to have been settled by arbi- 
tration in 1782. Does it appear that there was any more land in the 
possession of the Nangles than what was then allotted to them ?*-[Mr. 
Berwick submitted, that there b evidence to shew that no alteration of 
boundary had taken place since 1782.] — The Lord Chanxblloh ex- 
pressed himself not disposed to go into the part and parcel question. 
He did not see why that question was not tried in the ejectment.] — 

— The plaintiff here would find it very difficult to shew, tliat the 
party intending to demise 323 acres, only mentioned 171 acres, viz., 
148 acres of profitable land, and 23 acres 12 perches of unprofita- 
ble. Perches are mentioned. This is an important circumstance io 
considering this part of the case. In Day v. Fynn (a), the words were^ 
<* All that house in D., and 10 acres, siveplus site minus" It was 
there held, on arrest of judgment, that the house and 30 acres could not 
pass under that demise. In Portman v. MiU(b), the words were, ** con- 
taining, by estimation, 349 acres or thereabouts, be the same more or 
less." — [Lord Chancellor. The question in that ca^ was between 
vendor and purchaser.] — Finally, we submit that the case of Ballv, 
D(nimshire{c) is a decisive authority against the plaintiffs on the main 
question in the case. The court, however retained the bill for a year, 
with liberty to bring an action on the covenant The plaintiff Ball ac- 
cordingly brought an action, but framed his declaration so that it was 
impossible to plead to it. The cause was, in consequence, brought before 
the court again, on the 9th July, 1823, for further directions ; and the 
court then ordered, that Ball should state what agreement he relied on. 
Mr. Ball never prosecuted that action, and, in fact, afterwards dismissed 
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his bflU And paid £700 costs to Lord Downshire. We are willing^ that 
yoar Lordship shall decide ; but we contend that the court has no jaris- 
diction to retain the bill directing an issae ; for, where all the facts that 
can be bronght forward are before the court, and where the court can 
as well judge as a jury, .the House of Lords has decided, that it is im« 
proper to direct an issue. In Savage v. Carroll (a), it was held, that 
where a party has failed to prore the terms of the contract he relies on, 
this court will not direct an issue to ascertain the terms. In Nickol ▼. 
Vaughan (6), the observations of Lord Brougham and Lord Lyndhnrst 
are applicable to this case, where there is not any further evidence forth- 
coming, all the witnesses to the transaction being dead, and the facts as fully 
before the court as they could be before a jury. In Buckley v. Wilford(e), 
the observations of Lord Eldon are very strong against sending an issue 
to a jury which ought to be decided by the court. In Short v. Lee(d)f 
Sir Thomas Plumer says '* The expense and delay of an issue is only to 
** be imposed on the parties in case of absolute necessity." In Fishery. 
Lord Graves (e). Chief Baron Alexander adopted the same rule. And 
where there is not sufficient evidence in existence to satisfy the court of 
the fact, it has been decided, that it is improper to direct an issue, and 
thereby tempt a jury to find a verdict on insufficient evidence, Cusack 
V. BuXkky (f). As to the'supplemental bill which has been put on the 
file, stating all the proceedings at law which have occurred since the 
original bill was filed, it was totally unnecessary ; it merely prays the 
same relief as the original bill ; and, I submit, it was a most wanton 
proceeding to put it on the file. 

[The Lord Chancellor asked, in the course of the argument, how 
the question, as to the construction of the covenant, arose in the eject* 
meat suit. If the party was only tenant for life, as it is admitted on all 
hands he was, how could he make a lease for lives to have any validity 
Qt law against the remainder- man, whether there was any subsisting 
covenant for perpetnal renewal or not ? His Lordship said he believed 
Lord Avonmdre had expressed an opinion as to such a defence being 
available at law, but he was not aware that it had ever been acted on.]* 
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Mr. Pennefaiher, Q.C., for the plaintiffli. — The prayer of oar bill is, 
that the covenant contained in the original lease may be declared a co- 
venant for perpetual renewal. I suggest it as a reasonable thing upon 
the evidence, that there did exist such a covenant in the original lease, 
though it may have been unskilfully drawn, and difficult of construction. 
This is quite consistent with the case made by our bill. 

Where is the counterpart of our lease ? We have proved the loss of 
our part. The defendants ought to have the counterpart, but have not 
produced it, or proved the loss of it. 

We have been in possession from the date of the lease of 24th May, 
1672, to the present time, that is, nearly 180 years. The lease has 
been renewed seven times. These facts, of themselves, bring us within 
the authority of The Attorney ' General v. the Bishop of Ely (a). It was 
there held, that the bishop's continuing to renew at a very inade- 
quate rent, was evidence of a right of renewal. Sir John Leach said, 
that continued possession was evidence of rightful title ; and he made a 
presumption of right from 150 years' possession. Here we have^ had 
nntnterrupted possession for 178 years. 

But we have additional evidence of the existence of a covenant 
for a perpetual renewal. We have, firsty the stipulation as to the 
amount of the fine. This stipulation is imperfect in itself. I admit it is 
not a covenant for perpetual renewal ; I think it is not a covenant for 
any renewal. It is ancillary to something. What could that something 
have been ? The words of it are consistent with the supposition, that 
it was ancillary to a covenant for perpetual renewaL 

Then, the proceedings in the suit of 1713-16 ; — ^the court decreed tvio 
new lives to be added to the lease. The court could not have made such 
a decree, unless there was something mora in the lease than this stipula- 
tion as to the amount of fine. Then, what was that something ? Could 
it have been a covenant to renew for two lives? No; it must hare 
been something more than a covenant to renew for two lives, otherwise 
Lord Middleton would have violated every principle of equity, in add- 
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log two neve lives, at a time when one of the original lires had been 40 iVbv. 1838. 
yeiTB dead, and the other 18 years. The only supposition that is con- 
sistent with Lord Middleton's decree is, that the lease did contain a 
ooveriant for perpetual renewal. 

Then^ it is asked why did not Lord Middleton decree it to be a cove- 
nant for perpetual renewal ? He could not do so, for the inheritor was 
not before the court. 

The defendant in that cause, who must have known what passed in That Thos. 
that suit, and the view taken of the lease by the court and by his own ?^/jJ*^^^* 
eoonsel, always from that time treated the lease as renewable for ever, futly discussed 
He performed the decree of the court, by renewing in 1719. He would nfa.'ie ^Z- 
have stopped there, and never renewed again, if he had not learned, by ^^y treated 
the discussion of the lease in the suit of 1713, that its true construe- able for ever, 
tioDwas a lease of lives renewable for ever. Accordingly, in 1752, 
when the last life in the lease of 1672 dropped, he executed a renewal. 
Would he have done this, unless he knew that he was compellable to do 
so? He was under advice, he contested the suit of 1713, he had the 
original lease or an exact copy before him, and all tlie lights which the 
discassion of it in the suit must have given him. In 1 754, another life 
dropped, and he renewed a third time. These two acts of his are un- 
-aoconntable on any other supposition, than that there were words in the 
lease which rendered it renewable for ever. His acts are evidence 
against the remainder-man. Bishop of Meaih v. Lord Winchester (a) ; 
Madiion v. ^tUtall(b) ; Doe v. PeUeit(c) ; Roe v. Rawlings (d) ; Cr/ea- 
daw V, Adun\{e) ; Thort v. Lee (f) ; Saunders v. Anneslet/, (jff). 

The counsel for the defendants lay great stress on the circnmstance, 
that these renewals recite the stipulation as to the amount of the fine, 
and do not recite any covenant for perpetual renewal. This is explained 
by the circnmstance, that when the fine was apportioned between Mayne 
andFiermore, under the decree of 1716, it became necessary to recite 
that stipulation as to the fine, and the change in its amount by the 
decree ; but as there was no contest as to the right of renewal, it was 
unnecessary to recite the words of the original lease, on which the right 
to renew was founded. 

Then, Thomas Smith the third comes to the property, and, with full And all his 
knowledge of the circumstances, considers himself under the obligation wcce^tAors. 
to renew, and does renew twice accordingly. All the circumstances of 
the suit in 1713-16, and the lea^^e of 1719, are fully recited in his mar- 
riage settlement of 1766. * And it is admitted that the counterparts of 

(a) Ale. & Nap. 5^8. (b) C BiDg. 226. 

(ej 5 B. & A. 223t (dj 7 East, 279. 

(ej 1 Cr. fb M. 423. f/j 2 Jac. & W. -Idly 464. 

(g) 2 Sch. & Lef. lOl. 
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the two renewals of 1752 and 1754 were in his possession. How is his 
conduct to be accounted for, unless there was a clause of perpetual re- 
newal in the original lease? In 1774, he files a bill for ascertaining 
boundaries, and alleges that his tenant has a perpetual interest in 
Mayne. The whole equity of the bill of 1774 depended on that fact 
The boundaries are settled amicably in 1782; maps made]; the parties 
shake hands, and, from that time, till the present defendant set up a 
charge of encroachment, there has been no change whatsoever in the 
boundaries. The piece of bog that is now disputed, containing 126 
acresy^was allotted to Mr. Nangle by that arrangement ; he has had it 
ever since, and nothing more. It is said, that the piece of bog in qaes- 
tion was not included in the original lease. We say, it passed under the 
words, " the lands of Mayne, containing 148 acres of profitable hmd, 
and 23 acres and 12 perches of unprofitable land, be the same more or 
less, with the rights and appurtenances." The Packenhams got the pro- 
perty under the proclamation, confirmed by act of parliament (a), inviting 
adventurers and soldiers to go over to Ireland to put down the rebel- 
lion. They were to be rewarded by so many acres of profitable land, 
" bogs, rocks, and mountains to be thrown in." These are the words of the 
proclamation, and the act confirming it. Packenham demised Mayne 
to Cooper according to the same pnnciple as he received it, and which 
must be looked on as the law of the country at the time. The bog was 
looked on as appurtenant to the profitable land. — [The Lord Chan- 
cellor intimated that he was not disposed to go into the boundary 
question.] — That was all settled in 1782. Thomas Smith the third 
died in 1784, and was succeeded by Thomas Smith the ^fourth, as 
tenant in tail. He suffered a recovery, and made himself tenant for life 
in 1796 ; and, on 16th January, 1806, he also recognises our right, and 
grants a renewal. In 1820, he renewed again, and the latter* instru- 
ment is witnessed by the present defendant, who is also proved to hare 
been agent to his father, the lessor in that deed. Finally, we rely on 
Ball V. Lord Downshire (b), as an authority which^sustains our case in 
all its parts. 
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Mr. J. Martley^ Q. C, for the defendants. — The supposition of the 
lease being unskilfully drawn is met by the fact, that there was an 
interlineation in the hand- writing of Sir Thomas Packenham, who was 
Piime Sergeant, It is therefore to be presumed, that it expressed in 
proper language the intentions of the parties. Then a covenant which 
the court will construe as a covenant for perpetual renewal must be a 
clear covenant. Kenny v. Ford (c) ; Browne v. Tighe (d) ; Piatt on 
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CovemuU (a). It must be so clear, that it will bear no other conatrac- ^^^' looo^ 
tioo, without force and violence done to the words and the context (b). 
And nothing is to be supplied by intendment (c). To say that the acts of 
the Smiths are evidence of something more than a limited oovenanty is 
attempting to give a construction to the covenant by the acts of tenants 
for life, contrary to Iggulden v. May. The proceedings in the cause of 
1713,-16, and the recitals of all the renewals exclude the supposition of 
the existence of any other covenant than the one which we admit, and 
10 fiict, the only question before the court, on these pleadings, is to con- 
atme the words of that covenant. In Ball v. Lord Downshire the par- 
ties whose acts were relied on, were seized in fee — 

[Lord Chancellor. — That was not the ground on which Lord ^^ ^w***"' 
Manners went. Whether seized in fee or not, their acts could not con* are evidence 
ttrue the covenant, but whether tenants for life or seized in fee their J^ndeiman, 
acts may be evidence of the existence of a covenant.] 

The acts of the tenants for life here negative the existence of any 

covenant in the deed but the one which we admit. As to the existence 
of a parol agreement, that case was attempted to be made in 1713, and 
conld not be made out. If the evidence was insufficient then, it must 
be doubly so now. 

Mr. 71 B. C, Smithy Q. C, for the defendant, Thomas Payne Smith, Mr. SmUh\ 
B fcinor — The court will see its way clearly, before it makes a decree ^^a^^defend' 
which will bind the inheritance of a minor. — anta. 

[Lord Chancellor. — I feel the case to be one of extreme difficulty, 
bot I am bound to apprise you, that I am anxious to lay hold of every 
circumstance that appears in the case, so far as I can judicially lay hold 
of it, in order to sustain this very long possession.] 

— It is insinuated that we may have the counterpart of the lease of 
1672, and might produce it. This allegation is now made at the bar for 
the fiW time. The instrument related to Fiermore as w^l as Mayne, 
and the presumption is, that it remained with the Packenhams. We 
are entitled to retort, by saying that they ought to have proved a search 
for the counterpart among the Packenhams' papers. The King v. Castle- 
ton (d). The onus is on the plaintiffs to make out their case. 

It was argued hj Sergeant Greene^ that this covenant which we ad- 
mit the deed to have contained, does, in point of law, amount to a cove- 
nant for perpetual renewal. Mr. Pennefather, however, abandoned 
that proposition as untenable. — 

[Lord Chancellor. — Yes: I take it that point has been given 
up by the pluntiffs ? — Mr. W, Bertoick-r-We shall not insist that these 

{a) p. 243. (^) ^^^^ Lord Bmugham, 8 Bligh 239. 

(c) Ibid. (d 6 T. Rep. 236. 
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words talrea by themselves entitle os to the relief we pray by onr 
biU.] 

— ^Then two points remain to be considered. First, the supposition 
of another covenant in the instrament. Secondly, the suggestion of a 
parol agreement. The evidence in the cause may be classified thos. 

1. The proceedings in the cause of 1713,-16. 

2. The memorials of renewals, and the renewals from 1716 to the 
present time. 

3. The bill of 1774-79. 

4. The acts of the parties. 

The bill of 1713, strictly speaking, was a bill to reform the instru- 
ment. It sets out the words of the covenant which we admit it con- 
tained. If it contained any other covenant, is it not unaccountable that 
the bill should not liave statod it such as it was ? The depositions in 
that cause consist of parol evidence as to the intentions of the parties, and 
Mr. Malone for the plaintiff, at the hearing offered terms, if the defend- 
ant would consent to insert a covenant for perpetual renewal, shewing 
that the object of that suit was, to reform the instrument. From all 
that passed in that cause, and when we consider that the deed was then 
actually before the court, the inference is irresistible, that the words 
which are before the court were the only covenant relating to renewal 
in the deed. The court did not reform the instrument, and could not: 
for there was only the oath of one witness which went to the point, 
contradicted by the defendant's answer. It was oath against oath. 

The second class of proofs relied on are the renewals and memorials 
of renewals from 1716 to the present time. The difference in the mode 
of reciting the lease of 1762, observable between the memorial which 
was executed by the lessee only, and those which are executed by both 
lessor and lessee, raises the strongest presumption that the memorial of 
1719 was inaccurate. The memorials executed by lessors set out the words 
of the admitted covenant, and purport to add a life in pursuance of the 
said covenant. The present bill says, that we are estopped by the 
reciUls in the renewal of 25th December, 1768. We are willing to be 
bound by .every word of that renewal. When these renewals are exa- 
mined, they are conclusive that there was no other covenant. 

The third class of evidence is the bill of 1774-79. We objected to 
that bill, as evidence, on the authority of the Banbury Peerage Caie^ (a) 
and the case of Doe on the demise Bowerman v. Lybum (b). It is 
now before the court for so much as it is worth. But it is worth no- 
thing; because the statement in that bUl, which is relied on by the other 
side, formed no part of the grounds of the relief sought^ The lease of 
Coole had expired, the lease of Mayne had not. Smith had a right to 
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oomplain of encroaohmenta on Coole, under color of the lease of Mayne, 
whether Nang^le's interest in Mayne was perpetual or not« The state- 
meat therefore was unimportant, and the mere words of the coansel. 

The last class of evidence are the acts of the parties. If we shew, 
that the acts of the parties are traceable to other causes than the exist- 
ence of a covenant for perpetual renewal, we get rid of the inference 
that is attempted to be drawn. The AUarney- General v. The Bishop 
afEly is distinguishable^ on that ground, from the present case. All 
the acts of the parties here are quite explicable and reasonable, on the 
hypothesis we make, that the covenant, the words of which are before 
the court, was the only covenant ; but the occurrences which have taken 
place are inexplicable, on the hypothesis of the plaintiff, that there was 
another and an independent one. And, if the nature of a covenant be 
even doubtful, the court will not enforce specific performance. Hameli 
V. Yielding (a) ; Price v. Assheton (6). 

Fmally — as to the parol agreement : although the lease was before 
the statute of frauds, yet, it is a rule of the common law, that if a parol 
contract be afterwards reduced to writing, the written instrument con- 
cludes the parties. True, if a mistake be made in reducing it to writing, 
eqaity will relieve, on a bill to reform the instrument. That is the only 
mode in which they could take advantage of a parol agreement — if any 
such there were. But a bill of that nature must be filed as soon as the 
mistake is discovered. Slennerhasset v. Day^ (c). On such a bill, 
what could excuse delay for 150 years? 



Nov. 1838. 




That the 
acts of the 
parties are 
traceable to 
other causes. 



That parol 
contract can' 
not be resorted 
to where there 
vras a written 
ins'runient. 



Mr. Walter Berwick^ for the plaintiffs, in reply. — We do not say that 
these words, supposed to have been indorsed on the lease, of themselves 
constitute a covenant for perpetual renewal. But we say that the lease 
did contain a covenant for perpetual renewal. No particular form of 
words is necessary to auch a covenant. Broume v. Tighe (d) ; Curry v. 
Stanley (e); Baeterbyr, Sampson ffj; Saltoun v. Houston {p); Lyne ou 
Leases, 93. It is established, by the evidence, that the person who 
made that lease intended it to be a lease renewable fur ever. The in- 
tention of the parties is strong evidence to shew the contents of a lost 
instrument. Baieman v. Murray (h) 

[The Lord Chancelor having intimated, that it would be 
impossible for him, from the evidence before him, without further 
inquiry, to adopt the conclusion that the lease contained a cove- 
nant for perpetual renewal, Mr. Berwick abruptly terminated 
his argument, and acqniesced in the expediency of directing an 
issue.] 



(a) 2 Scb. & Lif. 549. 
(c) 3 Ball & Beat. 118. 
(e) LjneoQ Leases, app 12 1. 
ig) \ Bing.433. 



{b) 1 Young & Col. 442. 
{d) Hayes, 158 ; S. C. b Bligb, 293. 
(/) 6 Bing. 150. 
(/») 1 Ridg. P. C. 187. 
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NANei«E 

«. 
SMITH. 



' Noo* 18S8. Lord Chancellor^-— There may hare been something in this lease 

besides this memorandam, bat I would not act on it^ withoal directing 
an inquiry. The existence of a previons agreement woold be an im- 
portant circumstance in presuming the contents of the lease. Mr. Smitk 
argued^ that the fact of perpetual renewal being only asserted by one 
witness^ and denied by the defendant in his answer, there wss oath 
against oath. That only applies to a case where the defendant sweara 
as to a matter within his own knowledge. If there had been a recital 
in the deed, that there was an agreement for perpetual renewal, that 
Iffould have been a binding covenant. Here the Smiths haTe renewed 
from time to time, and the party may thus hare been prevented from 
givng evidence while it was accessible. As to a verbal agreement, the 
plaintiffs counsel do not lay much stress on it. I do. If an authority 
were wanting, there 4S a case before Lord Manners. Here there are 
great difficulties in granting a renewal, but there are greater difficulties 
in refusing it. 



lUg. Lib. FoL 2^—22d Dee, 1838. 

Let the bill be retained for six months, with liberty for the plain- 
tiff, John H. Nangle, to commence 'a feigned action at law, 
against the defendants, to which the said defendants shall ap- 
pear grtUiSy and plead the general issue, and admit all matter 
of form, so that a trial may be had between the parties, to try 
the following issues : — 

Ist. — Whether, at or before the time of the execution of the lease, 
dated the 24th day of May, 1 672, in the pleadings mentioned, 
it was agreed between Henry Packenham, (the lessor in that 
lease), and Bartholomew Cooper, (the lesssee therein), that the 
said Henry Packenham should grant to the said Bartholemew 
Cooper, his heirs and assigns, a lease for lives, renewable for 
ever, of the lands and premises in the said lease mentioned. 

And, 2dly. — Whether, independent of the memorandum or in- 
dorsement, made upon the said lease, whereby it was agreed, 
by and between the parties thereto, <* that on the renewing or 
<* inserting of any life or lives, there should be paid by the 
*< lessee, his heirs or assigns, the sum of £16. 16f. id,** there 
was contained in the said lease of the 24th day of May, Wl% 
any elaase, covenant, or agreement, relating to the renewal of 
the said lease to the sud lessee, his heirs and assigns. 

The parties to the said action to be respectively at liberty to 
give in evidence, on the trial of such issues, all the evidence 
used by the said parties on the hearing of this cause. 

The said issue to be tried by a special jury of the county West- 
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meathi and that the Judge before whom Buch trial shall be 
had shall certify to this coart the verdicts to be had on said 
issaes respectively. 
And reserve farther directions 'until the return of the Judge's 
certificate. 



Nov. 1836. 

NANOLE 

V, 
SMITH. 



Saturday, l^th January 1839. 



The defendants having appealed from the above decree, Mr. 
Warren^ on their behalf, this day moved the Lord Ciiancblu>r to 
•tay the trial of the issoes pending the appeal to the House of 
Lords. The application was granted* 
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Monday f January 14^ 1839. 

PRACTICE-FULL ANSWER AMOUNTING TO A 

DISCLAIMER— COSTS OF. 

Plumtrb v. Walsh and others. 

Where J. W. Mr. Edward H. Burro uohs mored that the plaintiflF might beat 
fe^d^nf Mlef' liberty to dismiss the bill, as against the defendant J. WaUh, apon the 
in relation to terms of paying him the costs of a disclaimer ; and that it might be re- 
whi^^tbe biU ^^^^^ ^ ^^^ Master to tax said costs. 

stated be bed In this cause, the plaintiff, having obtained a decree for a sale, filed a 
lion end claim- supplemental bill to get in certain deeds necessary to make oot title on- 

^j*T*^°' der the decree, and making the scTeral solicitors, in whose possession 
end J. W, put 

in a full en- the deeds were, parties. The bill required the several parties to answer, 
^rouSb'id^tbe ^^pc^tively, whether they had any, and which, of said deeds in their po«- 
stetemenuof session, &C.; and whether or not they claimed, respectively, any, and 
tins to tt^** what amount of lien thereon ? After the other defendants had answered, 
tereral other admitting that they had the required deeds in their possession, and 
and concluded Stating the amount of the liens which they claimed thereon,* the de- 

bj denying fendant J. Walsh, who had been made a party, in consequence of bis 
tbet be bed tbe r ^ » ^ ^ 

deeds in bis answer to a private communication from the plaintiff respecting the 

potMmion,&c. ^^(]s being deemed unsatisfactory, answered the bill at length, going 

claimed any through the various statements relating to the several deeds and to the 

Nkh^na^^ •several other defendants ; and concluded by denying that he had any of 

plaintiff migbt the said deeds in his possession, custody, or power, or that he claimed 

as aoainst J. ^^y ^^^^ thereon. — Counsel contended, that this long answer amounted 

W., upon tbe to no more than a disclaimer, and was obviously put in for the purpose 

ing bim the ®^ multiplying costs ; that the court ought |to discountenance such a 

costo properly pf^^tice ; and that Walsh ought not to have the costs of more than a 

incurred, re- «. i . 

gaid being bad disclaimer. 

to tbe right in 

which be wjs 

nmde a defend- Mr. fF. Bourhd^ contra^ insisted that the defendant Walsh was enti- 

11^ rcfWred to ^®^ ^ ^^* ^"^* ^*^ ^^ **** answer. He was bound to answer; a mere 
the Master to disclaimer would have been altogether insufficient : because, the bill re- 
quired him to make a search for the deeds, and to answer whether or 
not he had any, and which, of them. If the plaintiff had desired Walsh's 
answer, only to a particular part of the bill, he should have given notice 

* See one of the several Applications that were made in this cause last icrm, Piumire 
i/^O'Dfll, ante, p. 1 13. 
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to that effect; but, as he did not, he should not complain that a Jaru 1839 
full ansfrer has been put in. Parsons v. Potter(a) is a direct authority 
against the present application. 



Mastsu op the Uolls. — I admit that Parsons r. Potter (a) is a 
strong case for the defendant ; but I rem ember the case of Quintan v. 
Quinlan(b)t in the Exchequer, in which the decision was quite as strong 
the other way. After decree in that case, there was a supplemental bill 
to bring certain annuitants before the court ; and one of the defendants, 
having in liis answer gone through all the statements in the bill, re- 
lating to the sev^eral other defendants as well as to himself, concluded by 
stating, that he had assigned his annuity for full and valuable considera- 
tion ; and that he did not claim any interest whatorer in the premises. 
There an application, similar to the present, was made and granted after 
mach discussion. In principle, that case cannot be distinguished from the 
present, and fnlly maintains the plaintiff*s application. — Here is a sup- 
plemental bill filed for the purpose of getting in title deeds, and making 
Walsh, Vincent,* Hewson, and others, parties ; requiring them re- 
ipectirely to set forth, whether they had the deeds, or any of them, and 
the amount of lien they claimed thereon. Any of the parties, having 
the deeds in his possession and a claim of lien, had a right to answer the 
leveral statements of the bill, as he liiight be advised. Bat a party, not 
having either the deeds or any claim of lien, had no right to recapitulate 
the bill, as is here done. In the case, which I fear will occur, where it 
may be necessary to bring a number of judgment creditors before the 
coort, the consequence of allowing answers of this kind would be mis- 
chievous in the extreme. 1 shall, therefore, follow the principle of 
Qntn/sn v. Quinlan, 

Let the plaintiff be at liberty to strike the defendant John Walsh 
out of the bill, on payment of costs ; and, on the taxation of 
said costs, let the Master have regard to the right in which the 

00 2 Hog 28!. (/') >ot reported. ^ 



• Besides the application againi^t ver, by the answer, which stated 

the defendant Geo. flcwjion, last the time when the business was 

Terra, (see £/nto, p. 1 3,) there was done, and also the time when the 

aUo an applicsitiori, precisely slmi- deeds came into the hand^ of the 

lar, against the defendant Nii-holas deri^ndant, th4it the plaintiff's rif^hts 

Vincent, who by his answer admit- were prior. The Master of the 

ted that he had the principal title Rolls ordered, that Vincent should 

deeds in his possession, and that he bring in the deeds, without preju- 

claimed a lien on them, on acr.ount dice to his lien ; and referred it to 

of buainess done for the inheritor, t :e Master, to inquire and certify 

Geo. 0* Dell. It appeared, ho we- the nature and amount of such lien. 

u f 



Pl^UMTRB 

V, 

WALSH. 
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Jan. 1839. 



PLUMTRE 
V. 
WA LSH. 



said defendant J. Walsh w^^s made a party defendant, and tax 
only cuch costs as were ^rcparly and necessarily incnrred by 
the said defendant in answsring the said bill. 



Tuesday i January 15M. 

PRACTICS—MISTAXE IN TITLE OP INTERROGATORIES 
AND C3PC3ITIONS— AMENDMENT OF, AFTER 

PUBLICATION. 

Mitchell and others, v. Roe, Meehan and others. 



Whore after 
publication 
had passed, it 
was discoYered 
that in the 
title of the 
interrogatories 
and depositions 
filed on behalf 
of the plaintiff, 
the names of 
two of the de» 
fendants in the 
cauae had been 
omitted by 
mistake - This 
court ordered 
that the plain- 
tiff* should be 
at liberty to 
amend the title 
of the interro- 
gatories and 
depositions, 
and after the 
amendment 
that the seve* 
ral witnesses 
nhould be re- 
swoi II to the 
truth of the 
deiKKitions so 
altered. 



Mr. LoFTUS Bland, on behalf of the plaintiffs, movod that the consent 
entered into before Wm. Henn, Esq., the Master in this caose, on the 
23d of November last, might be withdrawn ; and that said Master 
might be directed to settle his draft report, parsuant to the «ammons 
which issued for that day ; and that the proceeding^ taken before the 
said Master might stand in the same plight and condition as they then 
were. Or, that the defendant Meehan might be directed to proceed 
forthwith, effectually on his discharge, pursuant to his undertaking for 
that purpose. — And that the plaintiff^ might be at liberty to add the 
names of Henry Drought, and Sarah his wife, as defendants, in the 
title to the interrogatories exhibited for the examination of witnesses, 
and of the depositions of the witnesses thereto, on behalf of the plain- 
tiffs, in support of the charge of the said plaintiffs filed under the decree 
to account in this cause ; and that such depositions, when so altered, 
might be re-sworn by the witnesses respectively. Or, that the plain* 
tiffs might be at liberty to read the said depositions, without amendment 
in support of their charge ; and that the defendant Meehan, might be 
deemed, by his several proceedings on foot of the plaintiffs' said 
charge and his own discharge thereto, to have waived all objection to 
tne title of the said interrogatories and depositions. Or, for such other 
order, &c. 

To ground the present application, the solicitor for the plaintiff* made 
an affidavit, stating, that in the year 1831, the plaintiffs filed the 
bill in this cau'^e, against the defendant Thomas Mitchell, and several 
others, to raise the amount of three judgments for the aggregate aam of 
£3426. lOs. and costs, obtained by the plaintiff Sarah Mitchell, in trust 
for h3r children, against the said Thomas Mitchell, in the conrt of 
Common Pleas, in Trinity Term, 1815. That by marriage settlement 
made in 1816, upon the marriage of the said defendant, Thomas Mit- 
chell, all his estates were conveyed to the trustees of the said settlement, 
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wbereby he became strict tenant fur life of the lands therein, and in 
the pleadings mentioned ; and that the said settlement had been read 
and admitted before the Master in this cause. That it appeared, the 
plaintiffs* three judgments were the only charges affecting the inheri- 
tance. 

That, in the year 1824, the defendant Thomas Mitchell took the 
benefit of the insolvent act ; and that the defendant Meehan, was ap- 
pointed his assignee, and thereupon was made a defendant, in such 
right, in this cause. 

That in April, 1837, the plaintiffs obtained a decree to account ; 
and that the plaintiffs and the defendant Meehan, went before the 
Master for his directions on the 15th of May following, when the plain- 
tifis were directed to file a charge on or before the :ii7th of the said 
month,[]and the defendant Meehan, to file a discharge thereto, on or 
before the 1st of July following. That the plaintiffs' charge was 
filed accordingly; but that the said Meehan, having by various pre- 
tences obtained further time, did not file his discharge until the Slst 
of October. 

That on the 10th of January, 1838, the Master certified for a com- 
mission to examine witnessses^ and fixed the 16th of April, 1838, as 
the day when the examination should dose. That the plaintiffs, accord- 
ingly, caused interrogatories to be exhibited to several witnesses who 
were cross-examined on behalf Meehan ; and that on the 20th of Jane, 
the depositions were used for the plaintiffs, and commented on by counsel, 
for Meehan, and the plaintiffs' charge was partially proved. That on 
the said 20th June, Thomas Mitchell, the insolvent tenant for life, died ; 
and, as the proceeds of his estate would be insufficient to satisfy 
tbe demands of the plain).iffs, the interest of Meehan in this cause was 
at an end. That the defendants. Roe and wife, having become entitled 
to the inheritance upon the death of Thomas MitcheU, without issue of 
his marriage, the Master gave Roe and wife leave to file a discharge to 
pluntifis' charge, but that they had declined doing so. That on th^ 1 2th 
of November, 1888, the plaintifiv having proved their charge, the solici- 
tors of the plaintiff and of Roe and wife, attended before theMaster on 
an adjourned summons to settle his draft report ; when Meehan alleged 
he had no notice of the previous meeting, and required further time 
to go into his case. Whereupon, at the suggestion of the Master, the 
pUuntiffi' solicitor consented that the said Meehan should have some 
further time, upon his undertaking to proceed forthwith effectually on 
bis discharge. That, Meehan having totally dbregarded his under- 
taking, the plaintiff issued a summons for the 15th of December, 
for the Master to settle his draft report ; and all parties being in 
attendance, Meehan's counsel objected, that the interrogatories and de- 
pontions filed on behalf of the plaintiffs could not be used ; as tho 
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name* of iwo furmal defendant* in the cause, vii^ Henry Dronght, 
and Sarah, hig wife, had by migtnke been omitted in the title of the 
canse, in which aaid interrogntorie* and depoaitions are entitled. That 
the Master, bafiiig allowed the ohjection, would not proceed fur- 
ther; bat directed plainciS)! to make such application to the court as 
they might be advised. 

For the present application, counsel cited Bfalone v. 3forru(a)i 
Stand V. Arehbithop of Armagh (6) ; Sinclair *. Jamet (c) ; Auttiit y. 
JBitUon (d). 

Mr. JameM Plunhett, for the defendant Meehan, said that the pluo- 
tiff had by his notice a»ked too much ; that if Ite had confined hi« apph- 
cation limply for leave tu amend, no opposition whatever would hare 
been given to it by Meehan. But that n« the notice seeks liberty to 
amend, and also tu tie up the defendant Aleehan, «u that he could not pro- 
ceed upon hi« discharge, it became necessary for him to appear upon this 
motion. The plaintiffii* uppUcatioii has exceeded its proper bounds; 
and .Meehan mu«L therefore have the costs uf appearing iu this mo^on, 
Curre v. Bowi/er (e). 

The Master of thb Rolu then made the following order :— 
Let the Alaster in this cHu«e, be at liberty to amend the title of 
the interrogatories fur the examination of witnesses, in aid of 
the account in tbiii cause filed on behalf of the plaintiffii, and 
of the depositions Uiken upon such interrogatories, by iuseriing 
the names of the defendants, Henry l.'rought and Sarah hLi 
wife, which have been omitted by mistake ; and by striking eat 
the name of Thomas .Mituhell, who has lately died ; and let tbe 
plainlifis be at liberty, thereupon, to produce and rC'Sweitrsucb 
of the witnesses, examined on the »aid intemigaturies, as 
may be willing t» be re-swnm lo the trurh of the deposi- 
tions so altered ; and let tbe examiner certify which of said 
wituesscH have been lo re-swom, and let the plaintiA pay to 
the defendant Meelinn, ihe sum of £4,* as his costs of appearing 
on this motion, 

(.() a Mol, :i24. (i) S Bro, P. C. fiS'l ; Dick i', 

£-) Ditk. an. (d) Dick. aso. 

(,)a.Swinit.3S7. 
" A> to thia sum, ■>• Walker c. Walker, and otben, pnW p. M^ 
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Wedniudayy January )6liL 

PRACTICE— PROCEEDING AGAINST SURETIES OF 

DEFAULTING TENANT. 

Richardson r. Walsh and others. 

Mr. Wm. Brookb, Q.C, with whom was Mr. Hagan^ came in to Where a te- 
»hew cause against a conditional order, that the receiver should be at ">*"* "«»der the 

** court WM in 

liberty to proceed against the sureties of a defaulting tenant, who had default, and 
been attached, for non-payment of £90, being the amount of his half- benefit o° the 
year's rent, due on the l^t of NoTomber, 1836, -the tenant having since insolvent act- 
taken the benefit of the insolvent act recognixances 

The seven years' lease under the court had expired on the 1st of o^the bureUea 
y , Miould be put 

November, 1836, when the last half-year's rent was due ; and the tenant in suit* though 

had been turned out of possession, by injunction, on the 23d of Decern- J? *t*t^f"*** 

ber following, the cause having been wound up by the consent of all the due might 

psrties. It appeared, by several affidavits, that from the 1st of Novem- j.*ver«i from' 

ber, 1836, until the injunction was executed, being a period of nearly two ^^^ tenant, if 

the f cccivsp 

months, there was stock upon the premises to the value of £250; and that y^q,^ used due 
tbe receiver was present when the injunction was executed, and must diligence, 
bare been aware that there was a sufficient distress. It further 
appeared, that from the time when the injunction was executed, 
notil the month of May, 1888, when the attachment issued for non- 
piyment of the rent, the tenant appeared to have been in solvent cir- 
camstanceSy and had more than sufficient property to have discharged 
the arrear of rent. Shortly afterwards he was arrested, and took the 
benefit of the insolvent act. * 

Counsel contended, that a receiver is bound to enforce the rent from 
liair year to half year ; and that the loss of rent, in this case, was clearly 
owing to the negligpence of the receiver, who might easily have enforced 
it, and who had been continued, since the M'indiug up of the cause, for 
the sole purpose of getting in the rents due up to and for the 1st of No- 
vember, 1836. It was submittedthat the circumstances of this case brought 
it exactly within the authority of 5Aerr«//!9, Minors'^a), in which the late 
Blaster of the Rolls held, that where the receiver had been guilty of neg^ 
ligeoce, the sureties of the defaulting tenant should be discharged. If it 
should be established, that the surety is liable for rent lost by the want 
of due diligence on the part of the^receiver, and that there is no limit 
to the liability of sureties for tenants under this court ; either, the court 
^ill have to dispense with sureties altogether, or it will be so difficult 
to procure them, as seriously to prejudice the value of land let under 
the court. ^ 

(a) 3 Hog. 192, 
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•/oil. 1839. Mr. Miller^ Q. C, on the other side, was not called on. 



RICHARDSON 

t;. 

WALSH. 



Master op the Rolls. — I do not mean to qoarrel with the order made 
hj the late Master of the Rolls, in SkerreUt, Minors, as the circnmstances 
of that case, which, I remember very well, were pecoliar. There, the re- 
ceiver and the defaulting tenant were either brothers or brothers-in-kw, 
and appeared to have been in collosion; bnt here, nothing of that kind is 
imputed to the receiver. Indeed, the facts, appearing upon the affidavits 
just read, negative any thing like collusion between the receiver and 
the tenant. The only defence, suggested for the sureUes, is grounded 
upon the alleged negligence of the receiver ; and it is said, I should 
make an order of reference to the Master, to inquire whether or not the 
receiver proceeded with due diligence ; and that, if the receiver was neg- 
ligent, the sureties should be discharged. I cannot assent to that pro* 
position ; on the contrary, I would hold the surety liable, even though 
the Master had reported that the receiver had been negligent. I will 
not expose the estate to the risk, nor involve the court in the difficulty, 
of questions as to the due diligence of the receiver, whether or not, 
at this or that time, there was a sufficient distress and the rent might 
have been recovered ? When the tenant is in default, and the rent can- 
not be recovered from him, I think the safer course is, to look at the 
case as the simple one of principal and surety at law ; in which it U 
perfectly settled, by The Bank of Ireland v. Beresford (a), and that clasi 
of cases, that the mere lying by, or delay in calling on the principal, does 
not discharge the surety. In truth, the surety of a tenant under the 
court should be regarded rather as a principal ; for, it is to hb solvency 
the court looks : and by his credit the lease is obtained ; and^it is hit 
concern to see that the tenant pay#r^ularly. Therefore, in cases of this 
kind, I am not disposed to carry the decisions, limiting the liability of 
sureties, any farther than they have already gone ; nor have I any fiear, 
upon this account, that the value of the lauds to be let under the court 
will be diminished. I must say. 

Disallow the cause shewn, with costs. 



(a) 6 Dow« S3S. 
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Wednesdir;, January ISth. 

PRACTICE— COSTS OF MOTION. 

' Walker r. Walker and others. 

When, in 
There had been an application, on behalf of the defendant, that the ^» court, the 

receiver in this cause might be removed, and that he should pass his Sng or appear- 

aoooont. That motion was refused, and his Honor ordered that the re- '?K ^° * ^^ 

tion, are or- 

ceirer should have £8 for his costs of appearing on the motion. After- dered to either 

wards, the receirer furnished to the defendant his billof costs of appearing JJ^^/, JJjfn* 

on the motion, amounting to about £25. It was then discovered, that tioned in the 

the Master of the Rolls had, in Chamber, varied the order, by expnng- coste • iTthe 

ioff * £3 for * — ^thereby leavinir it generally, that the receiver should ?*^y getUng 

, * . ^ . ^ . his costs thinks 

bare his coeta of appearing on the motion. the sum 

insufficient, 
he may 

Mr. jyAreyf for the defendant, now moved, that the original order furnish his 

might bo restored. He stated the order as originally made, and its ^iiter* ^ '^ii 

nibseqaent alteration behind the back of his client, who desired that a lay it hefore 

som should be specified in the order, to avoid the expense of taxation^ ChamherT ^ If 

which would be unavoidable, if (he costs should be given generally, upon consider 

ration of the 
bill, the sum 

Master of the Rolls. — I remember this case. I did, in the origi- «ppeaninsuf- 

ginal order, mention £8, as the measure of the costs ; but, afiervrards, Honor will 

the receivers solicitor being dissatisfied with that sum, produced to the ^^°^^^ 

register his bill of costs, which was afterwards produced before me in either give the 

Chamber. Upon looking over it, I was of opinion that £8 was not enough •^^/jl"^ 

to allow the receiver for his costs on the motion. I therefore amended ject totaza- 

the order, by making it for the costs generally of appearing on the ^lear case, at 

motion, subject to taxation. The practice of inserting, in the order, a ^"^^ increase^ 

, •••• 1 the sum oriri'* 

particolar sum, is for the purpose of doing justice, without the ne- ginally men- 

cessity of additional and unnecessary costs ; but whenever the solici- ^on«<l- 

tor of the party entitled to the costs produces his bill to the register, 

and objects, that the sum mentioned in the order is inadequate, the bill 

of costs is then laid before me; and if, upon looking over it, the sum 

appears to me to be inadequate, I amend the order, by expunging the 

sum, and leaving the order for costs generally ; or, perhaps, in a clear 

case, by increasing the sura originally mentioned. 

No rule. 
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Thursday, January 141^, 1839. 

SALE IN LOTS. UNDER DECREE— COMMON TITLE DEEDS 
OF THE SEVERAL LOTS— CUSTODY OF. 

CuNNYNOHAM V. HcuE and others. 

When an Mr. LiTTON, Q. C, Mr. Ilickaonf Q. C^ and Mr. MuUinSy on behalf 

tinder a decree ^^ Edward Day Stokes, Stephen Edward CoUis» Thomas Muliins, John 

in ieveral lots, J, Hickson, and Peter Thompson, purchasers under the decree in thi« 
the purchaser 

of the largest cause, mored that the report of the Master in this cause, bearing date 

l?****l''^'* , the dOth of November, 183S, under the order of reference of the 4th 
the custody of ' ' 

the title deeds of May, 1838, might be varied, in the manner specified in the objections 

oommon to all f>\^A a.^ 

the tcnna of The several lots hare common title and common title deeds. There 

tfve^nafejw a-^» #Bvtfa 

purehasersof ^'^^ °^^ ^"7 condition of sale a» to the deeds. The sale of the first lot 

the smaller ^as on the 4th of December, 1832, and of the last on the 4th of Fe- 

lot^ attested , 

and compared bruary, 1833 ; the purchasers were in the following order : — 

*»P^ "J • Edward Day Stokes, £12,250— Thomas MuUins, ^4,400— John J. 

oorenant for 

ihalr M<e cut- HicksoD, £900— Stephen Edward Collis, £2,800— Peter Thompsoo, 

lSau'S?o?rf £S,550-Pierce Mahony. £6,850. 

them, when The last lot is largest and most valuable, and was purchased subject 

to the sum of £20,000, charged upon it, and to be payable on the death 
of the plaintiff^ in this cause to his children ; so that the purchase money 
of this lot will bo £26,850. 

By the order of the 4th of May, 1838, it was referred to the Master 
to inquire and certify, whether any, and which of the title deed^, &c. in 
his office, to the credit of this cause, relate exclusively to each or any of 
the several lots ; and it was ordered that the Master should hand over 
to the purchasers, or their attornies lawfully authorised, such of the 
said title deeds, &c. as relate exclusively to the lands purchased by them 
respectively. — It was further ordered, that the Master should inquire 
and certify whether any, and which of the said deeds, &c. form part of 
the common title to all or any of the lands and premises sold under the 
decree ; and if so,^ whether they or any of them should be retained in 
court for the benefit of all the purchasers, or be handed over to any 
and which of them, on the terms of giving attested and compared 
copies thereof to the other purchasers, and executing a proper deed or 
deeds of covenant for the production of them on all proper and neces- 
sary occasions. — It was Qirther ordered, that in proceeding under thii$ 
order, the Master should have regard to the rights of the children of the 
plaintiflP, R. G. Cunningham, to the sum of 20,000, charged for their 
benefit upon the lands ; and if lie should be of opinion that it would be 
necessary for their security, that any of the said deeds should be re- 
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Uined in court, until the said £20,000 shall have been paid, he should 
certify as to the particular deeds to be retained ; and it was ordered 
that they be retained accordingly. It was further ordered, that the 
Master should certify whether the deeds, &c. so to be retained^ should be 
delivered to any, and which of the said purchasers, after the said charge 
of £20,000 shall have been satisfied, and upon what terms. 

Under the foregoing order, the Master's report had two schedules ; 
one, shewing the several deeds, &c, exclusively belonging to each of the 
sevenJ lots ; and the other, shewing the common title deeds of all. As 
to the latter deeds, &c., he found that it would be for the benefit of the 
several purchasers, and also for the security of the minor children of 
tbe plaintifi; in regard to their rights to the sum of £20,000, charged 
on said lands, that all the said common title deeds should be lodged in 
tbe Bank of Ireland to the credit of this cause, with liberty for all the 
nid purchasers, and their respective solicitors, thereto lawfully autho- 
rised, to inspect the same, and take copies thereof, on all proper occa- 
sions, at proper and reasonable times; and that when the said charge of 
£20,000 shall have been satisfied, the said common title deeds, &c. 
should be delivered to Pierce Mahony, who, in the event of paying off 
the said charge of £20,000, will be the purchaser of the largest lot, — he 
coreaanting for the safe keeping and production of same, &c. and giving 
attested and compared copies thereof to the several purchasers of the 
lots of inferior value. 

To this report, the purchasers of the smaller lots took the following 
exceptions : — 

1st. That the Master should have certified who was the present pur- 
chaser of the largest lot, having regard to the actual amount of the pur- 
chase money for which the said several lots were respectively sold; and 
accordingly should have certified that Edward D. Stokes was the pur- 
chaser of the largest lot. 

2. That the Master should have certified that the common title 
deeds, &c should be lodged in the Bank of Ireland to the credit of this 
cause, with the privity of the Accountant-General, and should still be 
retained there, after payment of the said sum of £20,000, in order that 
tbe said common title deeds might be preserved there, for the use aiid 
benefit of all the purchasers under the decree in this cause. 

The Counsel now insisted on the latter exce;)tion only ; and relied 
Qpon the absence of any condition of sale as t(» the deeds. They also 
produced an order, made in June, 1835, by the late Master of the 
RoUii, in Sanders v. Sanders (^a)j to shew that the settled practice of the 
court, in cases of this kind, was to order that the common title deeds 
should be lodged in the Bank of Ireland, with the privity of the Ac- 

(a) Not reported. 

X t 
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Jan. 1889. coantant-General, for the benefit of all the parchasen. Upon the an- 

dentanding that this was the settled practice, the pnrchasee have been 
made under this decree ; and though the court should now be disposed 
to change the old practice, it would not affect the present purchasers, by 
an ex-post facto rule. In England, a different practice appears to have 
prevailed ; but there, it is under a condition of sale, and the purchasers 
buy with notice. Yet, so inconvenient has the English practice been 
found, that the Real Property Commissioners, in their third report, 
have given their opinion against it ; and in the 7th rol. of Jarman's edi- 
tion of Bythewoods Conveyancing^ the rule, as here contended for, is 
laid down. A covenant for the safe custody and production of .tbe 
deeds is no security against the risks and losses incident to private pos- 
session, nor individual caprice. 



The Attorney General and Mr. James Hardey^ on behalf of Mr. Mahony, 
resisted the exceptions. They contended, that this court has no power 
to make provision in the Bank of Ireland for deeds. The Crovemor and 
Company of the Bank might refuse to receive lliem; and though re- 
ceived, the court coidd exercise no control respecling them, over per- 
sons who merely suffer the deeds to be deposited in their bank, and are 
unpaid and irresponsible. There is no record office in the bank, nor 
any officer for the purpose of regulating and preserving deeds. The 
consequence of this is, that there is the greatest difficulty in the way of 
finding deeds left there : and, in many cases, deeds lying there have 
been nearly obliterated by the want of proper care. It is therefore 
better to entrust the deeds to the person who has the largest interest in 
taking care of them, as reported by the Master, according to the settled 
practice in England. For any thing that appears upon the order in 
Sanders v. Sanders^ only a portion of the estate may have been sold ; 
and it may have appeared a hard thing to take tbe common title deeds 
from the inheritor, and give them to tbe purchaser of a part of his 
estate. But, in tl^is case, the entire estate has been sold ; and although 
it has been said, upon the other side, that the uniform practice in this 
court has been, to lodge in bank the common title deeds of several lots, 
DO case has been produced in which that was done, where the entire 
estate has been sold, as here. Tbe general practice cannot be doubted. 
Dixon on Title Deeds, 241 ; Dare v. Tucker (a) ; Boughton v. Jewell {h). 

Mr. Mullins, in reply, said, that in the cases cited by the counsel for 
Mr. Mahony, the question now before the court did not arise ; the ques- 
tion, in these cases, being, who should pay the costs of the attested 
copies of the common title deeds to which the purchasers of the smaller 



(«) 6 Vcs. 45r. 



(b) 15 Ves. 170. 
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lots were entitled, and not, as here, whether one of the purchasers *«/ais. 1839, 

shoold have the sole custody of the common title deeds. The settled 

pnu;t]ce of this court has been, in such cases, to order the deeds to be 

lodged in the Bank of Ireland, for the benefit of all the purchasers ; and, 

upon the £ftith of that practice, the purchases under the decree in this 

caase hare been made. 




The Master OF THE Rolls intimated, when this case was mentioned, 
that Master Connor had communicated with him upon the subject, 
before making up his report ; and that his Honor had entirely concurred 
with the Master, as to the proper finding. His Honor now said. 

It cannot be denied that there are serious objections to giving to the 
parthaser of one lot the common title deeds of several lots ; but the ob- 
jections to the other course proposed are certainly not less pressing nor 
important. However, as it is said that the settled practice of the court 
has been as stated by the several purchasers in this case, and that the 
purchases had been made under that belief, I will direct an inquiry to 
' be made, as to the practice, and in a few days make my order in this 
case. 

Mandai/f Jantmry 28/A. 



This day, his Honor referred to the foregoing application, and said : 
I find, npon inquiry, that the practice as to the disposure of title deeds, 
common to several lots sold under a decree of this court, has not been 
aniform ; and I still hold the opinion I have already expressed, as to the 
propriety of the Master's report. — ^No doubt, there are very serious ob- 
jections upon both sides ; but so many cases have occurred, within my 
own experience, of heavy loss and injury resulting from leaving deeds in 
tbe Bank of Ireland, that I am confident the risk, expense, and incon- 
venience of entrusting them to the purchaser of the largest lot, will be 
oonsxderably less than what must follow from leaving them in the Bank. 
The Tfimlesion case, in which so much property was in question, fully 
ftbewed the mischievous consequences to be expected from leaving deeds 
in the bank ; where, thii^ court has no power to compel their admission, 
nor afterwards to secure their safety. In that case, when the deeds, 
After a laborious search, were produced, they were found to be so nearly 
destroyed by the want of necessary care, that one of the questions left 
to the jury was as to their contents. I therefore entirely agree with the 
Master, as to the propriety of his report, which is certainly according 
to the settled practice in England. 

Bat as the English practice is usually under a condition of sale as to 
the deeds, which there is not in this case ; and as it is here alleged, by a 
majority of the purchasers, that they purchased under the belief that the 
practice of lodging the common title deeds in bank, which appears some- 
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Jan> 1839. times to have prevailed, was the settled practice of this coart, and they 
ohject to any other di^posure of them ; I shalJy therefore, in considera- 
tion of the pecniiar circnm stances of this case, vary the Master's report 
according to the second exception, without further reference. But I 
desire it may be generally understood, that what is done in this case 
is not to be a precedent for the future. 

Order— The said Edward D. Stokes, S. E. Collis, Thomas Mol- 
lins, John J. Hickson, and Peter Thompson, having, by their 
counsel, insisted that when they respectively purchased under 
the decree in this cause, it was understood to be the practice 
of this Court, that unless a special condition of sale pro?ided 
otherwise, title deeds and other muniments of title relating to 
lands sold under a decree of this Court, to several purchasent, 
and not relating exclusively to the lands purchased by any of 
th^m, should be lodged, under an order of this Court, with the 
privity of the Accountant General, in the Bank of Ireland, for 
the protection of such purchasers ; and it appearing to the 
Court that such practice though not always followed, has pre- 
vailed in many cases : TheCourt doth order, that so much of the 
said report, hearing date the 30th of November, 1838, as finds 
that the common title deeds mentioned in the second schedule, to 
that said report annexed, should, when the charge of £20,000, 
in the said report mentioned, shall have been paid off* ''be de- 
livered to Pierce Mahony, who, in the event of paying off the 
said charge of £20,000, will be the purchaser of the largest 
lot; he covenanting with the purchasers of lots of inferior 
value, to produce the said deeds to them at all proper times, 
and at the expense of the parties requiring such production," be 
set aside ; and that the said common title deeds, shall, even if the 
said sum of £20,000 shall be paid by the said Pierce Mahony, 
be retained in the Bank of Ireland, when lodged there pursu- 
ant to the said report, for the benefit and security of all the 
said purchasers ; with liberty for them respectively to apply to 
the court as occ«asion ma^ require, in relation to the said deeds, 
or any of them. And, the Court doth declare, that this order 
is made in consideration of said special circumstances only; and 
not because the Court differs from the said Master, as to the 
propriety of having title deeds relating to lands, sold to seve- 
ral purchasers under a decree, delivered to the purchaser of the 
largest lot, on his executing proper deeds of covenant, bind- 
ing himself and those deriving under him, to preserve said 
deeds, and to produce the same, on all proper and necessary 
occasions for the other purchasers, and that it is not to be consi- 
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dered that any soch practice as has been insisted on by said Jon. 1839. 

purchasers, is to prevail in future. 

The deposit to be paid back to the parties moving.* ' 

No costs. 



Friday^ January 16M. 

PRACTICE— APPOINTMENT OF NEW TRUSTEE, UNDER 

1 FT. 4, c 60, s. 22. 

MrrcHBLL and another, petitioners, v. Nixon and another, Respondents. 

Mr. Wyndham Goold, for the petitioners, moved that it might be re- 
ferred to one of the Masters, to approve of fit and proper persons to be This court 
appointed trustees of the freehold estate of the testator Thomas Wray, point « new 
in the petition mentioned, in place of the Rev. R. H. Nixon, and H. J"J^**^ "" sT 
Bevan, who refuse to act ; and that the said Nixon and Bevan •. 22, instead 
might be directed to convey and make over the said freehold estate, to ^b*^peimi 

sach new trustee or trustees as the court shall approve upon the trusts never to have 

accepted the 
Ot the wiil. trust, and re- 

The affidavit to ground the present application stated, tn/«r a/ta, that fuses to act. 
the respondents had never accepted the trusts, but always declined to 
interfere ; and that they were within the jurisdiction. — Counsel sub- 
mitted, that the present application. was under the 1 PP. 4, c 60, s. 22, 
which is held to extend to trustees refusing to act, though not under 
any disability, and within the jurisdiction, Johnston v. AnkeUU (a). 

Master op the Rolls. — It is true, it has been held in the case you 

mention, and also intimated in the case of Lord Mayo (h\ that the 

22d section of thi«i act extends to trustees refusing to act, though not 

nnder disability, and within the jurisdiction. But in this case there are 

no trustees : for it appears that the respondents not merely refuse to 

act, but that they never accepted the trusts ; and, therefore, that no 

estate vested in them. This is quite settled by Townsonv. Tickeil(c)y 

and several other cases, which, at this moment I cannot recall. Of course 

the 1 fF. 4, c. 60, cannot apply to the present case . 

No rule.f 

{n) 5 Law Rec. N. S. 201 . ( ^ 1^"^ Rec N S ^224 ; and 1 Lloyd & Gocld 1 1 9. 

(c)3 Baron & Aid. f 1. 

t See Id re Quinlan and wife, Jone« 5 19. and in re Hupford and wife, Jones 550 ; in re 

Greene, 3 Law Uec. N. S 229- 



* In all cases of this kind, it is costs of resisting the application, 
necessary before moving, to de- if costs should be given against it. 
posit £10, as security for the 
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PLEADING— PARTIES— STATUTE OF LIMITATIONS- 
DEMURRER ORE TENUS. 



John Daly, administrftlor of Julia Kxrwan, deceased, Bridget 
KiRWAN, admfnistratrix of Martin Kirwan, deceased, and Martin 
Kirwan, administrator of Richard Kirwan, v. Patrick Kirwan. 

by hiswiiu The bill stated, that Richard Kirwan, of Woodfield, in the coontj 

«^to« lo ' <5*l^y» ^^-^ deceased, by his will, bearing date the 17th of April 

invest £ 1 5(K), 1779, appointed his nephews, Richard Kirwan, Edmond Kirwan, and 

fmt^ThfeT ^^*^t>n Kirwan, execntors thereof, and thereby willed and directed that 

wife during his said executors, as soon as conveniently might be after his death, 

•fter her de- 8^o«ld place out at interest, in good and sufficient security, a sum of 

ST^rinel^*** ^^^^^' ^" ^^^'^ ®^" "*™®*' ^^ ^^® """® ^^ ^^® survivor of them, in 
equally trust, that they, or the survivor of them, or the execntors or administni^ 

fi^^'dfiWren ; ^" ®^ *"^^ Survivor, should, yearly and every year during the life of 
and the will ' the said testator s wife, Christiana Kirwan, pay her the interest thereof; 
on"onh^ci^^ *"^ ^^^ ^^^ decease of the said Christiana, to divide it equally among 

ecutors only, his five children, the same to be paid and payable to them respectively 
who po&«e&sed ^^i. j» at j /* • rw^t... ^ 

himself of the ^^ tn®"" ^^ <>^ ^I, or days of marriage. That the said testator, shortly 

assets, and set ^fter making the said will, departed this life, without alterinir or revok- 
,f ld(>o, and ing the same, and leavmg the said Christiana and his five children, 
Jlif f^V's^ issue of his marriage, viz., Martin Kirwan, Richard Kirwan the younger, 
wife during Nicholas Kirwan, Margaret Morris, otherwise Kirwan, and Julia Kir- 
wan, him surviving. That the executor, Martin Kirwan, alone proved 
the will, and possessed himself of Richard Kirwan's assets, to an amount 
more than sufficient t^ pay his debts, funeral expenses, and l^acies, and 

assented to the s^iid legacy of £1500 and severed and set apart the said 
therepresen- " ' ^ 

tatiTesof K*s 

children for their respective sliares of tlie jf 15.00, upwards of thirty years after their right 

accrued, prajring that the executor might be declared to have been a trustee of the £15. 

for K's children ;—//i/</, on demurrer, that this is a suit, not for a legacy, but for the 

execution of a trust ; and the stitute of limitations did not applj. 

Heldf also, that the executors of R*8 will, who did not prore, were not necessary partiei^ 

39, being the executor who proved l\*s will &c.. died, having, by his own will, ap- 
pointed two executors, botli of whom proved his will, and possessed themseWes of his 
asaeta. to an amount more than sufficient to pay all his debts. &c. One of H*s executon 
died, and the surviving executor admitted as&cts. In a suit by K's children for their 
shares of the ^f 1500, against the surviving eiecutor of M— AMrf. that the personal re- 
presentative of the deceased executor of M was not a necessary party. 

Held, also, that in this suit, all of the childreu of R entitled to the £i5 ;«), ^ould 
have been befoi^ the court, and one of them having been left out, that the suit was de- 



her life, and 
also made 
some pay- 
ments to 
the children ; 
in a suit by 



Wh^e the defendant demurred to the bill, assigning five causes; and the demiu-rer, in 
oflM of Ibc causes suggested a fact dehors the bill, and another contained an inadmissible 
«rcmc0t, the ooart ovcnvled the demurrer on record— but Held, that, upon the hearing, 
the ddeodant wja entitled to demur •• re ienu*, and newly assign some cf the original 
, ; bttt chat the party so demurring should pay the costs of the bearing. 
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cf £1500 from tke general asseis of the said testator ; and for several Jan, 1839. 
yean paid the interest thereof to the said Christiana, according to the 
trusts of the said will. That the said Christiana died in the year 1807 ; 
aad that» during her lifetime, at her request, the said executor, Martin 
Kirwan, had pidd Margaret Morris, otherwise Kirwan, one of the said 
children, her share of the said sum of £1500 ; and that some payments 
had been made on account of one or two of the other children's shares. 
That Nidiolas Kirwan, another of the said children, died intestate in 
the year 1817 ; and that the plaintiffs being the representatives of tho 
ot her three, viz., Julia, Martin, and Richard, who were dead, were 
respectively entitled to the sums due on account of their several shares 
of the said sum of £1500. That the said executor, Martin Kirwan, died 
in 1607, having, by his will, appointed his wife, Bridget Kirwan, the 
defendant Patrick Kirwan and Thomas Reddington, his executors ; and 
that the said Patrick Kirwan and Thomas Reddington proved the will, 
andpossessed themselves of assets more than sufficient to pay the said 
Bom of £1500, and all the debts of their said testator. That Thomas 
Reddington died in 1813, leaving the defendant Patrick Kirwan the 
sarviving exAutor of Martin. That frequent applications had been made, 
by the plaintiffii, to the said Patrick Kirwan, to pay them the sums re- 
spectively due on account of the several shares of the said three children 
of the testator Richard, whom they represented. 

The bill charged, inter aUa, that the statute of limitations was no bar 
to the plaintiff's claim, inasmuch as Martin Kirwan, by assenting to the 
legacy, and paying the interest thereof to the said Christiana, had made 
himself a trustee for those who should enjoy it after her decease. That 
the defendant had in his hands sufficient assets ^of the said Martin 
Kirwan, to pay the residue of the said £1500, and had admitted the 
same, as appeared by the following letter, bearing date the 23d of June, 
1811, and written by the said defendant to the plaintiff John Daly : 
''Sir — I do not feel myself justified in deviating from what I mentioned 
" to you, that, until a regular statement is drawn out and signed by all 
" parties, I cannot take upon me to say what proportion each of the 
'* children of the late Richard Kirwan is entitled to receive interest for ; 
''nor do I think the letter Mr. Martin Kirwan has written is any secu* 
" rity to me for paying any part of the money in question ; and I believe, 
"that upon investigation of my uncle's papers, he will find that the 
"sum is not so much as he states. — &c &c. Patkick Kirwan," — and 
Iso by another letter, bearing date the 4th of June, 1811, written by 
the defendant to the plaintiff Martin Kirwan : " Dear Martin — I re- 
" ceived a letter from you this morning, by the hands of Mr. Daly, in 
" which yon desired me to pay to Mr. Daly a sum of £46, which, you 
"say, is due to him, as interest ; but, as I have had many similar de- 
"mandsmade to me by thefisimily, I cannot pay any money to any of 
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^' them, till I see an acconnt settled between them, so as to let me know 
" what portion of the sum now remaining in my Itands each of them is 
^ entitled to. I wish, when you come next to the country, that yon 
^< would come here, and I will shew you the the papers, that you may 
'^ settle amongst them, and let me know in what shares each of the chil- 
** dren of Mr. Richard Kir wan is entitled to the balance of the money 
<* still remaining in my hands &c. &c" Patrick Kirwan% 

The bill then prayed, that the testator Martin Kirwan, might be de- 
clared to have received the said £1500, as trustee for the said leg^es 
of the said Richard Kirwan ; and that an account might be taken cftht 
(usets of which the said Martin Kirwan died possessed, and into whose 
hands they came, and how they were disposed of ; and that an account 
might be taken of what was due to each of the plaintiffs on foot of the 
£1500; and that if the defendant should appear to have possessed him- 
aelf of the assets of the said Martin Kirwan, that he should be decreed 
to pay the plaintiffs respectively, such sums for principal and interest 
as should be found to be due to each of them. 

To this bill the defendant demurred, and assigned the following 
causes : — * 

1st. That the executors of Richard Kirwan's will; who did not prove, 
should have been made parties. 

2d. That the personal representative of the said Nicholas Kirwan, 
one of the legatees, who died intestate, should be a party. 

Sd. That the personal representative of the said Thomas Redding* 
ton, one of the executors of the said Martin Kirwan should be a party. 

4th. That by the 3d and 4th W. 4, c. 27, no proceeding shall be 
brought to recover a legacy, but within twenty years after a present 
right, &c, to some person capable of giving a discharge, unless, &c.; 
and that it appeared by the bill, that Christiana Kirwan died in 1807, and 
that thereupon, the rights of those whom the plaintiffs represented ac- 
crued. That they were then respectively capable of giving discharges 
for their respective proportions ; and that it did not appear that any 
proceeding had been commenced within twenty years against the de- 
fendant, and the said Thos. Reddington, as executors of Mai*tin Kirwan, 
to recover the legacy ; nor, that any payment was made after the death 
of Christiana Kirwan ; nor, that any acknowledgment in writing had 
been given within twenty years by the defendant, or the said Thomas 
Reddington, to the plaintiffs, or those under whom they derived. 

5th. That by tj^e 1 Car. 2, no action of account shall be sned ont 
unless within six years, &c. ; and that it appeared that the plvntiffs* 
demand against the defendant, if any they had, which defendant did not 
admit, accrued more than six years before process was sued out against 
the defendant ; and that the plaintiffs did not allege that the defendant 
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had promised or agreed to come to any acooont, or to pay the plain- Jain. 1839L 
tifis any of the sums of money claimed by their bilL 

Mr. OCknmWy for the demurrer. — ^The principal caase of demorrer 
restf upon the lato stetato of limitations as a bar to the plaintiffs' claim. 
Bf that statute, no action shall be commenced to recover any legacy, 
bat within twenty years after a present right to receive the same shall 
have accrued. According to the statement in the bill, the right accrued 
apon the death of Christiana Kirwan, in 1807 : and, even if the letters 
of the defendant should be admitted to be what they clearly are not, 
icknowledgments in writing within the meaning of the statute, they 
canoot avail, as twenty-seven years have elapsed since. — [Master of thb 
RoLU. — As you have opened the bill, this is not the case of a legacy, but 
of a trust, fidling within the authority of a case in Mylne and Craig*8 
BiepofU ; and from the language of this bill, '^ that the executor severed 
and set apart the £1,500," I should think it was framed specially 
npon that case.] — The case alluded to by your Honor is that ot PhiUipo 
j.Munnings(a)f which is distinguishable from the present. This case 
is more like Prior v. Hornblow (6), which is an express authority for the 
defendant. — [Master of the Rolls. — I have no doubt that PhiUipo 
V. Munmngs overrules this cause of demurrer ; you had therefore better 
apply yourself to the others.] 

The Attorney General^ who was with Mr. O Connor ^ then consented 
to give up the causes of demurrer grounded on the statute of limitations* 

Mr. O Connor in continuation. — This suit is clearly defective for 
want of parties. Although all of the executors of Richard Kirwan 
did not prove the will, they should all have been made parties, YaUt v. 
Compbm (c), — [His Honor intimated that counsel need not dwell npon 
this point.] — The next cause of demurrer is, that the represensative of 
Nicholas Kirwan, who was one of the children entitled to a share of 
the £1,500, should have been made a party ; for it is a general rule, that 
all who claim a common interest in the fund should be before the court, 
that their rights may be ascertained, and the litigation may be finaL 
Jlanne r, Stevens (d) ; Head v. Teynham[e)\ Lowe v. Morgan (/). 
It is also dear, that the representative of Reddington, the co-execq^ 
tor of the defendant, should have been made a party : for, the bill ex- 
pressly states, that he and the defendant proved the will and pos- 
ses<ed themselves of assets. WiUiams v. Williamn (g) is an express 
authority. 

Mr. Collins Q. C.,' and Mr. Otwag, in support of the bill. — The case 
ot PhiUipo V. Munnings, upon which, as your Honor has rightly sur- 



(«) 2 Mjl & Cr. SOP, 

(e)2P. Wins.306. 

(0 8Coju37. (/) I Bro. C. C. 263. 



(b) 2 YouDg& Col. 20^ 
(If) 1 Vem. 110. 
iff) 9 Mod. 299. 
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inised, this bill was framed, expressly decides that the late statute of limi- 
tations does not apply to a case like this. However, it is now unnecessary 
to g^ve any answer to the objections grounded upon the 3 and 4 FT. 4, 
and 10 Car. 2, as they have been abandoned ; and the case upon the 
other side is confined to the alleged want of parties. As to this, the 
causes of demurrer are three : — 

The first is, that the executors of Richard Kirwan, who did not prove 
his will, are necessary parties This is plainly untenable ; and after the 
intimation which has fallen from the courts may be passed over without 
further notice. 

The second is, that the representative of Nicholas Kirwan shoold 
have been made a party. The cases cited, to maintain the demurrer 
upon this ground, only go to shew what we are quite willing to admit ; 
t. e., where there are several cestuis que trust, who have a uniiy of 
interest in a common fund, or in a charge on real estate ; or, where the 
fund is unascertained, as in the case of a residue, all the persons interested 
in it should be parties. But the case appearing upon this bill is very 
diflPerent: here, the fund was the ascertained sum of £1,500; and the 
five children of Richard Kirwan were entitled to aliquot shares of it 
Their rights were perfectly distinct and independent : so that each 
might sue alone, according to the express autliority of Smith v. Snow (a). 
[Master of the Rolls. This is, I think, the point of the case which 
most presses you ; your bill states, that one of the daughters of Richard 
Kirwan received her share ; and that some payments have been made 
on account of the other shares : therefore, the fund out of which the 
plaintiffs seek payment is not ascertained. It is further observable, that 
the hiOiX prays an account of what is due to each of the plaintiffs. But, in 
the case just cit^'d, the fund was ascertained; and the several sums, which 
the persons interested in it were respectively entitled to receive, 
were also ascertained.] — The payments, stated in the bill to have 
been made, were distinct payments on account of distinct rights. The 
inequality of the payments to the several cestuis que trust shews the 
total independence of their several demands, which are not altered in 
their nature by the reduction of the general fund. It is true, an account 
is prayed of what is due to each, because each may have received diffe- 
rent amounts of payment ; and therefore, to each a different sum may 
be reported due. But the right of each is not on this account the less 
certain or distinct : for each is certainly entitled to one fifth of £1,500, 
after giving credit for the sums respectively received. We there- 
fore submit, that this case comes exactly within the authority of 
Smith V. Snow, the principle of which is laid down and insisted on 
by several text writers, Story's Eqj, PL 156; Calvert on parties 124-. 

The third and last objection remaining to be considered^ is, that the re- 
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presentatire of Reddington, the deceased co-executor, sbould be a party. 
This objection cannot be sustained. The case of Williams v. Williams{a)f 
does Dot apply : there the heir-at-Iafr was the principal defendant, and 
be was not liable, unless the personalty of the testator should prove in- 
safBcient ; therefore it was plainly necessary to have before the court all 
who had received the personalty and could give an account of it. But 
in the case now before the court, the surviving executor must be 
regarded as admitting assets of Martin Kirwan in his hands, sufficient 
for the execution of the trust created by the will of Richard Kirwan ; and 
therefore a decree, according to the prayer of the bill, could not give to 
the defendant any right over against the representative of Reddington ; 
RyanT. Roche (b) ; Moore v. Blake (c). — [Master op the Rolls. There 
wu a case of this kind in the Exchequer some time ago, and the court 
held that it was unnecessary to make the representative of the deceased 
co-execator a party. — Mr. Cooper, I remember, was in the case, and he, 
probably, could furnish you with the particulars of it*.] — But this is a 
still stronger case : here is a trust, and if both Reddington and the 
defendant received assets as it is charged they did, then they were trus- 
tees for the same amount as their testator was trustee, and might be 
saed separately, Walker v. St/mmonda (d) ; Rouih v. Kinder (e) ; 
Wihon V. Moore (J). 

Bot, whatever may be the opinion of the Court upon the ques- 
tion of parties, this demurrer is clearly informal and must be over* 
niled. It is a speaking demurrer : for it states a fact not to be found 
io, Dor even to be inferred from the bill, viz. : that upon the death of 
Christiana Kirwan, the several cestuisque trust were respectively capable 
of giving discharges, &c ; and upon this fact the cause of the demurrer 
Bs to the 3 and 4 W. 4, rests. It is observable too, that this iact, if 
trae, would be, according to the defendant's view of the case, an 
uisver to the whole bill, and so must overrule the demurrer. It 
is a settled rule, tl:at a demurrer which suggests a fact is bad in toto. 

Master op the Rolls. I am disposed to agree with you, that this* 
demurrer is so informal that it must be overruled ; but if this be so, I 
think the defendant may now demur ore tenus and rely upon the want 
of parties. 

The Attorney General, in reply. — The alleged informality of this de- 
marrer is confined to the cause which relies upon the statute of limita- 
tions. At any rate, if the court should be disposed to allow the objec- 
tion, it can only raise a question as to costs ; for we may, and do now 
demur ore tenus, and rely upon the causes already assigned as to the 
want of parties. 



Jan. 1839. 




* Sfaort c. Judge, see post p. 162. 
(a) 9 Mod. 20r. (A) 2 Mol 437, 

(f) 1 Mol. SSI. (d) 5 Swansl. 75. 

(r) 3 Swanst. 144. (/) I Myl. & Kee. 142. 
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It if a well settled role tliat the cettms ym trutiijim commoii ftind 
must be parties. Smith v. Snow is not ao anthoritj for this case, where an 
inquiry most be had to asoertuu the fond, and the snms which the 
plaintifFs are respectively entitled to receive oat of it* OtherwiM^ 
there would be a multiplicity of suits, and the defendant might, 
after successfully resisting the present plaintiffs, be Texed with another 
suit by the representative of Nicholas Kirwan, who is entitled io the 
same right with the plaintiffs, and should hare been made a party. 

The representative of Reddingtoo is also a ne cessa ry party- In 
ScuUy V. Sculfyf this court held, that the representative of a deceased 
executor should be before the court, as well as the surviving execotor 
who dealt with the assets. — [Master op thb Rolls. I do not think 
the question was directly before the court in Seuify v. ScnlfyJ} — ^At any 
rate, there is in this bill an express charge that Reddington received 
assets. The prayer is, that an account may be taken of the assets of 
Martin Kirwan ; and that it may be ascertained into whose hands they 
came, and how they were disposed o£ Whether this prayer was ne- 
cessary, for the case of trust insisted on at the other side is another 
question ; but here the pleader is bound by it ; and upon this demorrer, 
die question is, not as to the necessity of such an account, but, how can 
such an account be taken in the absence of the personal representative 
of Reddington ? The construction which the bill seeks to put upon 
the letters of the defendant cannot be maintained : for he does not 
thereby admit of assets sufficient to satisfy the plaintiflTs demands. 

After the Attamq^ General concluded, Mr. Otway informed the 
court, he had communicated with Mr. Cooper, respecting the case 
in the Exchequer, to which his Honor had alluded in the course of the 
previous discussion ; and that he had learned the following particulars 
respecting it. The name of the case was Short amdothers r. Judge. It 
was suit against the survivor of two executors, who both proved the will ; 
though the deceased executor alone ,had interfered and dealt with the 
assets. The bill sought an account against the surviving executor only; 
and when the case first came before the court, (Lord Guillamore being 
then Chief Baron), their Lordships thought, that the representative of 
the deceased executor was a necessary party. The bill was accordingly 
amended, by making the additional party ; but, upon the final hearing, 
(the late Chief Baron Joy having in the mean time taken his seatX the 
court decided, that the representative of the deceased executor had been 
improperly brought before the court.* 



* This case is not reported, and as See Holland v. PHar (not cited)» 
above stated seems to go very far. — 1 Myl. k Kee. 237. 
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TXiirtday, January 24<A. 

The Mastbr of the Rolls, on this day, delivered the following 
jodgneDt:— after stating the contents and prayer of the biU, and har- 
ug; particalariy noticed the admissions of the defendant in his letters of 
the 4lh of Jane» and the 2Sd of Jane^ 181 1, as to '< the money still ro- 
maining in his hands," to satisfy the demands of the persons entitled to 
the sliares of the £1,500, his Honor proceeded* 

To this biU, the defendant has demnired, assigning ^re causes : the 
first, second, and third are for want of parties ; the fourth relies upon 
the late statute of limitations ; and the fifth upon the old statute, 10 
Car. %4 — ^This is not a suit for a legacy, but as against the representa- 
tireofa trustee for a breach of trust, and comes precisely within the 
asthorityof PAt//^ ▼• Munnings (a), upon the judgment in which, the 
bill here was confessedly framed : the statutes of limitation, therefore, 
do not apjriy. But, it is material to consider the manner in which the de- 
morrer relies npon them, as it was urged, that this is a speaking demurrer. 

After stating the effect of the new limitation act, 3 & 4 FT. 4, c. 27, the 
demnrrer goes on to say — ** that it appears, by the bill, that Christiana 
^'Kirwan died in 1807, and, that thereupon Jhe rights of those whom 
" the phintiffa represent accrued; and that th^ were then respectively 
^eapMe of giving discharge*^** &c Again : when relying upon the old 
limitstion act, 1 Car. 2, the demurrer sUtes, " that it appears,4by the 
^bill, that the plaintiffs' demands against the defendant, if any ikey 
**kave, which ihie defendant does not admit, accrued more than six years 
"before process sued out,** &c. Now, it does nol appear by the bill, 
that, upon the death of Christiana Kirwan, the persons entitled to the dis- 
tribntiFe shares of the £1,500 were capable of giving discharges; and, 
therefore, the statement to that effect in the demurrer must be regarded 
u the suggestion of a material fact dehors the bill, upon which the de* 
mairer relies, and which, according to the defendant's view of the case, 
would be an answer to the whole bill* But it does appear, by the state* 
ments in the bill, and by the admission of the^ defendant himself, in his 
letters shewn upon the bill, that the plaintiffs have demands against the 
defendant; and his demurrer, relying on the 10 Car. 2, was bound to 
admit this. Yet, the language of the demurrer is, "that the plaintiffs' 
^demands against the defendant, if any theyhave, which this defendant 
^ does not admUT This i» a positire refusal of what the demurrer was 
bound to admit ; and, if it is to be taken as an ayerment, that the plain- 
tifii hare not demands against the defendant, this statement also would 
go to answer the whole bill According to the authority of EsdeU v, 
Buchanan (6), which is very like the case now before the court^his 
Honor fully stated it) — and also, the case of Cawihome v. Chatie(c\ in 



Jan. 1839. 




(a) 2 M7L & Cr. 3 J9. (fr) 4 Bro. C C 254 , and S Ve . jun. (c) 8 Sim. & Stu. 129. 
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Jim. 1839. which the Vice Chancellor Bays, ''A speaking demurrer is, where, by 
*^ way of argument or inference, the demurrer suggests a material fact 
" not to be found in the bill,'* — this demurrer must be overruled. 

But the defendant's counsel, anticipating the judgment as to the de- 
murrer on record, demurred ore tenuSy relying on the causes originally 
assigned, as to the want of parties. Ist. That the representative of 
Reddington, the deceased executor of Martin Kirwan, who was the sole 
acting executor of Richard, should be a party. 2d. That the represen- 
tative of Nicholas Kirwan, who was one of those entitled to a distribu- 
tive share of the £1,500, should also be a party. — Before [the court 
can adjudicate upon these objections, it is necessary to determine the 
preliminary question, Whether or not this demurrer ore ientts can be 
permitted ? 

In the case of Bowman v. Lygon (a J, it is laid down, that a demurrer 
ore tenus must be upon new grounds^ and not, where a demurrer on the 
same point has been already overruled. On the other hand, in the case 
of Pitts V. Short (&), the Chancellor says, " A demurrer ore tenus must 
'* be to that which has already been demurred to on the record, but cau' 
not he upon new grounds^ Certainly, it is not easy to reconcile the 
seemingly contradictory decisions in these two cases. However, I 
think, the judgment in the former case cannot be understood to mean 
more than that, where, for defect of substance^ a demurrer is overruled, 
the party shall not be entitled, by demurring ore tenus, to re-argue the 
old case. He most present a case substantially different, and, as re- 
spects the question before the court, change his ground. But, accordiug 
to the authority of Pitts v. Shorty the new case must be efusdem generis 
with the old, and cannot take a ground absolutely different. The deci- 
sion in Anstruthers Report plainly applies only to cases of defect in 
substance, arfd not where the demurrer has been overruled in conse- 
quence of a defect in form only. I therefore take the rule to be, that a 
demurrer ore tenus shall not be a re- argument of points already decided, 
but that a party shall not, by means of an illusory or inadmissible de- 
murrer, be enabled, at the hearing, to surprise his opponent by a totally 
new ground of objection, which, if allowed, might be kept back for the 
purpose of a surprise ; or, in other words, where the demurrer on record 
is bad in substance, there may be a demurrer ore tenus upon new causes ; 
provided^ they be so related to the causes upon record, that the opposite 
party must be held to have reasonable notice of them. But where, as 
in this case, the demurrer is overruled for defect of form only, the party 
may, ore tenus, demur upon the old causes ; of course, provided he 
avoids the irregularity. Such being my opinion on the preliminary 
question, I am bound to give my judgment upon the questions which 
have been raised. 



(a; 1 Auftt 4. 



(&> 17 Ves. 215. 
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(y) 1 Eq. Cas. Ab. 74. 



(f) 2 Mo), 43' 



(ftj 2 P. Wms. 308, 
(</^ 3 Swanstr 75. 
r/J 8 Sim. 231. 
(A) 1 Mol. 231. 




The flret question is, Whether or not the representative of Redding- Jan, 1839 
ton 18 a necessary party? — In my opinion, he is not. The cases of 
WUliams v. Williams (a\ and Yates v. Compton(b)y are not like this 
case, and do not apply. Here, it is stated, and must be taken as 
admitted, that the defendant has assets suflficient to satisfy the plaintiffs' 
demands ; and the prayer of the billls, that if he shall appear to have 
received assets of his testator, he may be decreed to pay the amount 
daimed by the plaintiffs. It is true, it appears by 'the bill that both 
Reddington and the defendant proved Martin Kirwan's will, and re« 
ceived ^assets ; and the bill prays, among other things, that an account 
roaj be taken of the assets of Martin Kirwan. But the generality of this 
latter prayer must be confined to the liability of the defendant, against 
whom only any relief is sought. The defendant here is sued, as a 
trastee, for a breach of trust ; and, in such cases, it has been held, that 
it is not necessary to join all the trustees, where it is sought to charge 
only one. Ex'parte Angd (c) ; Walker v. Symmonds (d) ; Wilson v. 
Moore (e). The judgment of the Vice Chancellor, in Munch v. Voch- 
ertU(f) appears to be against the doctrine just stated ; but I cannot hold 
that the decision of Lord Eldon, in Walker v. Symmonds^ has been 
overruled by it. Besides, it does not appear, nor is it even suggested, 
in this case, that Reddington, at the time of his death, had any of Mar« 
tio Kirwan's assets in his hands, or that he did not account ; and the re- 
lief here sought is only as to the assets which may be found to have 
come to the hands of the defendant. On the whole, as respects the ob- 
jection now under consideration, this case is like Selyard v. Executors 
of Harris (g}j (which his Honor fully stated,) which, with Moore v. 
Blake (k)y and Byan v. Roche (J), are authorities^against this cause of 
demurrer. 

The remaining objection is, that the representative of Nicholas Kir- 
wan is a necessary party in this suit. It is stated in the bill, that this 
Nicholas Kirwan was one of the cestuis que trust equally entitled to the 
£1,500; but it does not appear that his share had been paid, nor that 
we shall not presently have another suit upon that account. Against 
this objection, the connsel for the plaintiffs have relied upon the case of 
Smith V. Snow ; but that case, if it be followed (which I very much 
doabt), can apply only to a similar state of facts. I confess, that when 
1 consider the vexations multiplication of suits, and the difficulties re- 
specting costs, which would follow from the doctrine, that cestuis que 
trustf equally entitled to a common fund, may institute distinct suits for 
their several shares, I cannot easily adopt the opinion of Sir John 
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Jan • 1839. Leach in that ease, that the inconvenience qfeevenceeiuii que trust filing 
mven billiy to compel their trustees to execute the trost hy parttf tcculd 
noi be 90 greaiy as that of allowing some of the cestuis que trust to file 
their bill for their own shares, making the others, who were onwilling 
to join in suit, parties defendant. Howeirer, that case Is plainly distin* 
guishable from this. There, both of the trustees were defendants, and 
the eestuis que trust were entitled to aliquot shares of an ascertttned 
fund. But here, one of two trustees is sought to be made liable for the 
whole amount of the trust fiind; and we do not know either the amoont 
of that fund, nor of the particular sums which the plaintiflFs are respect- 
irely entitled to receive out of it. I am, therefore, of opinion, that the 
representative of Nicholas Kirwan was a necessary party in this satt, 
and that I must allow the demurrer ore tenus upon that ground. 

But, as the demurrer on record has been overruled, the defendint 
mnst pay the costs of the hearing ; and, if the plaintifis choose to apply 
now for leave to amend their bill, either by making the representative 
of Nicholas Kirwan a party, or by stating further facts, to shew that he 
is not a necessary party, I will make it part of my order, that they shall 
be at liberty to do so. I will add, that the defendant's case appears to 
me to be a very unrighteous one, and I hope the court shall liear no 
more about it. 



Mr. CMins, for the plaintifis, having, accordingly, applied for leave 
to amend the bill in the manner mentioned by the 



Order.— The plaintifis' counsel having objected to the form of the 
demurrer, the Court doth, on that objection, overrule the de- 
murrer filed by the said defendant ; and the defendant, having, 
by his counsel at the bar, objected to the said bill, that the per- 
sonal representative of the said Thomas Reddington, in plain- 
tifis' bill named, was not made a party, although he was a 
necessary party in this suit ; and also, that the personal represen- 
tative of said Nicholas Kirwan, also in the plaintiffs' bill named, 
was not named a party thereto, though he vras a necessary 
party : — The Court doth overrule the first of the said objections ; 
and as to the second, doth declare that the sai4 plaintifis shall 
be at liberty to amend their bill as they may be advised, by 
making the personal representative of the ssdd Nicholas Kir- 
wan a party in this suit, or by stating such further facts, as 
shew that he is not a necessary party. 

And let the said defendant* pay to the plaintifiiB the costs of this 
hearing. 
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EQUITY EXCHEQUER. 

Sainrdayt November 17M, and Wednesday^ December 5thy 1838. 

DOWER— JOINTURE-.STATUTE OF LIMITATIONS, 3 & 4 
Wm. 4, c 27— PRACTICE— AMENDED BILL. 

Jambs Smith, Executor of Margaret Walsh, deceased, 

«• A. R. Walsh and another. 

The original bill in this cause was filed on the 28th day of December, ^m gied bj 

ia», by the testatrix, Margaret Walsh, conjointly with he'r younger J^rjf^"^*^ 

children, against the present defendants. rears of a 

The bill stated, that Richard Walsh, being seized in fee simple, or {hTrg^upon 

otherwise well entitled to the lands of Tullamaine, by indenture, bearing certain landt 

dite the 3d of February, 1785, executed on his marriage with the plain- ,ige'sSu«. 

tiff Maigaret Walsh, charged the said lands with a jointure of £60 per an- ment 

ttnm for his wife, and with certain other sums, to be divided among the ^^^^ ^y y^i^ ,in. 

younger children of the marriage, in such shares and proportions as he '^^^'.^^JV^.. 

shoold, by deed or will, appoint. It was further stated, that Richard power to join- 

Walsh died in the year 1795, haying previously made his will, whereby S~',t**^f "^' 

he confirmed the settlement, and exercised his power of appointment in time of eiecu- 

iaror <^ his younger children. The bill then stated, that the plaintiff's J^Xu he* was 

jointure was regularly paid by her son, the defendant, A. R. Walsh •^'^^^ of •» 

(who became entitled to the lands of Tullamaine under the limitations of only, which 

the settlement), until the year 1811, since which period no further had not been 

; ^ "^ subaequeatly 

payment had been made. The bill, accordingly, prayed that the barred, 

trusts, both of the setUement and of the will of Richard Walsh, bin'J.^^^^h^et^ 

might be carried into execution, «nd that an account might be taken filed. pra}ing 

of what was due to the plaintiff Margaret on foot of her jointure, since ^J^ th^pia'in- 

the year 1811, as well as of the several sums due to the other plaintifis tiff were not 

in respect of the legacies bequeathed to them by their father s will, &c. entitled to 

The defendant, A. R. Walsh, by his answer, alleged, that his father, jointure. De- 

the sud Richavd Walsh, at the time of the execution of the settlement, ther answered 

was tenant in tail only of the lands of Tullamaine ; and that, having ^f,*™^^^^ 

done no act to bar the entail, he was consequently incompetent to settle pcared on the 

a jwnture, or make any provision for younger children, beyond the pe* the court^*** 

riod of his natural life ; and, in proof of that allegation, the defendant creed the 

relied on certain deeds set forth in the answer. tied°to dowe'r 

and directed 
an account of the arrears— /Itf/d : that the amended bill was a continuation of the original 
suit ; and that in Uking the account, the defendant could not set up, in the office the 3 
and 4 W. 4, e. 27, s. 40, limiting the recovery of the arrears of dower to a pericNd of six 
yeais, although the amended bill was not filed until aAer the 31st December, 1838, 
(when that act came into operation), the original bill having been filed previously thereto. 

« t 
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ISSB. By an order of the 27th of November, 1834, the plaintiff Margvet 

Walsh obtained leave to amend the bill, by striking ont the names of the 
^^iTM other plaintiff:}, and otherwise amending the same, according to her rights 
and the facts disclosed by the defendant A. R. Walsh's answer. She ac* 
cordingly filed an amended bill on the 9th of December, 1834, thereby 
praying, that in case the court should be of opinion that she was not en- 
titled to the relief prayed by the original bill, she might be declared en- 
titled to dower. 

The defendant, A. R. Walsh, did not answer the amended bill, and 
the plaintiff, having proceeded with the cause to a hearing, obtained a 
decree, whereby, after reciting that A. R. Walsh had, by his answer, 
insisted that his father was tenant in tail, and that the phuntiff had 
elected to take dower, the coort decreed her entitled to dower, or 
thirds, out of the lands of Tullamaine, in the pleadings mentioned, and 
referred it to the Officer to compute the sum due for arrears. 

Margaret Walsh having died subsequently to the time of pronouncing 
the decree, the suit was revived in tfie name of the present plaintiff, as her 
executor. The defendant A. R. Walker (who had not appeared on the 
hearing,) appeared in the office, and insisted that, under the 3 k^ W, 
4, c 27, s. 40, the plaintiff, as executor of Margaret Walsb, was enti- 
tled to recover the arrears of dower during six years only, next before 
her death; but the Officer reported, that, inasmuch as the original bill had 
been filed on the 28th of December, 1833, before that act came into 
operation, he found that there was due to the plaintiff, as executor of 
Margaret Walsh, tlie sum of £2600 on foot of her dower, being for 26 
years thereof, from the 1st of January, 1JB12, to the time of her death. 
Upon this ground, an exception was taken to the Officer's report, by the 
defendant Walsh. 

Mr. Mooret Q.C., in support of the exception. — The question altoge- 
ther turns upon the plaintiff's right to Yefer the bill filed on the 9th of 
December, 1834, to the filing of the original bill on the 28th of De- 
cember, 1833. It is submitted, that the plaintiff cannot, by filing what 
is called an amended bill, but what is, in reality, a new and distinct bill, 
eontiuning a case totally different from, and inconsistent with, that pat 
forward by the bill as originally filed, deprive the defendant of the benefit 
of the recent statute of limitations. 

Mr. Smithy Q.Cf and Mr. Casurly^ for the plaintiff. — If the amended 
bin is to be referred back to the filing of the original bill, and to be con- 
sidered as the continuation of the former suit, and not as the commence- 
ment of a new one, the 3 & 4 fF. 4, c 27, which did not come into ope- 
ration until after the Slst of December, 1833, cannot affect the^aintifis' 
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daiBM. PaUm t. SardeU{a). The cases made by the two bills are 1888. 

not so variant as to proTent them from being considered as forming bnt v^^>r*^ 

one record. Peed v. Cussen (6). The amended bill in this case mnst be smith 

taken to be a continuation of the original biif, llartieon Chatu Prae. „.,*.„ 

WAIjBII. 

p. 60 ; WUae V. Evans (e). The plaintiff Maiigaret Walsh, by the 
original bill, informed the defendant of her churn to jointure ; the biU 
filed, and sobpesoa served, were a lispenden$f and notice to all the world. 
Anon (d)* Moreover, the plaintiff having been led into a mistake of her 
rights by the conduct of the defendant himself, in continuing to pay her 
jointure for a period of 17 years, the court will give her that relief to 
which she is entitled, Lindsay v. Lyneh(e). Before the recent act, 
tkere was no limitation to a claim of the arrears of dower, OUver v. 
Itidiardsim(f). 

Mr. Warren^ Q-C, in reply. — Peed v. Cussen^ when considered, will 
not be found applicable to the present case. It is said, that the filing of the 
original bill, and the service of the subpoena, constituted a Us pendens 
and notice to all- the world ; this affords a fair test by which the ques- 
tion can be tried. If, after the filing of the original biU by Margaret 
Wdsl^ for the recovery of her jointure, the defendant A. R. Walsh had 
lold the lands of Tullamaine, subject to the plaintiff's rights under the 
lettlement of 1785 ; could it be contended that the purchaser would have 
been affected by the chum of dower subsequently set up by Margaret 
Walsh ? The vety foundation of the plaintiff's claim of jointure was, her 
baring abandoned her claim to dower. — [Richards, Baron.* She only 
abandoned her claim to dower conditionally. The moment the right to the 
latter is established, the abandonment of the former is complete, bnt not 
nntilthen.] — At all events, when she instituted a suit for jointure^ she 
postponed her claim of dower, and when she subsequently elected to 
take the latter, she must have taken it, subject to all the disadvantages 
consequent on the postponement of the claim. On the question of the 
amendment, he referred to Leigh v. Leigh {g) and Foot v. Collins (h), 

Wednesday^ December 5th. 

Richards, B., on this day gave judgment. 

AfWr stating the exceptions, and the several proceedings in the cause, 
bis Lordship observed, that the original bill had been filed before the 

(a) 6 NeT. & M. 383 ; & C. 3 Ad. & L. 884. 
(6) 1 9au8ae & Scul. 161. (c) S Balldk B. 227. 

{d) 1 Vera/ 318. (e) 2 Sch. & Lef. 9. 

f/J 9 Vm. 222t (g) 2 BiDg. N. C. 464. 

(ft) 1 Mylne & Cr. 250; 



* Sitting alone. VideanUf p. 116, note. 
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1638. Btatote of the S and 4 IF. 4^ c. 27, had come into operation. There 
were authorities to shew, that Courts of Law permitted ptrttee to 
amend their writs, where the pontiff's demand would otherwise hare 
been barred hj the stafute of limitations. Upon this point, his Lordship 
referred to the cases of ffortan ▼. tke IrJuMianU of Stantfcrd {a^ and 
Larkin 8f others w. Ma$su (6). In this case^ he was of opinion there 
had been abundant grounds for allowing the plaintifF Margaret Walsh 
to amend her bilL Besides, it would be an act of gross injustice to that 
lady, or her representatiyoy to permit the defendant, after baring al- 
lowed her to proceed to a hearing with the cause, to turn round in the 
office, and, without any previous intimation of his intention, defeat her 
daim, by the case there for the first time attempted to be set up. This 
was not the kind of question which properly fell within the jnnsdiction 
of the officer. If the defendant had sought to bar or limit the plaintiff's 
rights, he ought to have made his case before the court. In the ordi- 
nary case of a creditor coming into the office, the officer was boond to 
decide the questions connected with his claims ; but in a matter in dis- 
pute between the parties in the cause, as in the present instance, the 
case was altogether different. In his Lordship's opinion, the officer 
was right in allowing the arrears of dower for the full period claimed by 
the plaintiff, notwithstanding the objections made on the part of the 
defendant. He would, therefore, OYorrule the exception; but, noder 
all the circumstances, it should be, without costs on either side.* 

(fl) 3 Tyrw. 860. <6) 4 Tjrm, 839. 



* The judgment of the learned Baron has been given ex reiaiione, the 
Editor not ha?ing been in court at the time it was pronounced. 
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CHANCERY. 

Tkwtday, Jattuary Xlth. 
SOLICITOR AND CLIENT— GIFT— FRAUD. 

Roiss V, Steele. 

This «fas a salt by a nephew against his oncle, a solicitor, to set aside Bond 
1 bond for £920, which the nephew alleged his uncle h.ad obtained from nephew to his 
him by fraud. uncleasoUci- 

The case made by the uncle was, that the bond was executed to him brought htm 

by his nephew, as a gift^ from motire^ of generosity, and that he was ^^i^^'b^* 

not his nephew's solicitor at the time. without pecu- 

The bill was filed 24th April, 1838, and prayed the court to declare raUon, not set 

the bond and the warrant of attorney to confess judgment on it fraudu- aside on bill 

lent and void, and to compel the defendant to deliver them up to be alleging fraud 

canoeUed. **»^"«*" !*"• 

trantacUon 

The bill stated, that the plaintifF, at the date of the bond and warrant, was suspid. 
15th April, 1829, was a very young man, much under the influence of °"'* 
his uncle the defendant, with whom he had for a long time resided, and 
that being only just of age, and having only three days before succeeded 
to a property of £900 a- year, by the death of his elder brother, he con« 
salted with the defendant as to the steps necessary to take out admi- 
nistration to his deceased brother. That accordingly, three days after his 
brother's death, the defendant requested that he would accompany him 
to The Four Courts^ in order to sign a document, for the purpose of taking 
OQt administration, and that he accordingly signed a paper writing pre- 
•eoted to him by the defendant, without reading it, which he had lately 
discovered to be, in fact, a money bond and warrant of attorney, pur- 
porting to secure the payment by the plaintiff to the defendant, of a 
som of £920, with interest. 

The bill also stated, that the plaintiff never was indebted in any sum 
of money to the defendant ; that the bond was wholly without conside- 
ration, and that he signed the paper through confidence in the defend- 
ant, who, he stated, was at the time of the transaction his attorney. 

And aa evidence that plaintiff was not indebted to defendant, he put 
in issne and proved a settled account, dated 1 2th April, 1833, by 
which, a balance of £110. Os. 4^d. was admitted due by defendant to 
plaintiff. 

The defendant in his answer swore, that the bond was a gift from 
the pkintiff, for attention and care bestowed on him in his youth, by the 

A 2 
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Jan- 1839. defendant; that the statements in the bill, as to the defendant sabstitot- 

ing an instrument and deceiving plaintiff, were wholly false; that the 
plaintiff was twenty^six years of age at the time ; that the defendant 
had not been the attorney of the plaintiff, and that the account settled 
in 1 833 related to transactions independent of the bond. 

The bond in question was proved in the cause, by one of tho attesting 
witnesses, who swore, that the plaigtiff deliberately perused the doca- 
nient before signing it. The other subscribing witness was dead. 

There was no evidence to shew that the defendant was the attorney 
of the plaintiff, at the time of the execution of the bond and warrant, bat 
it appeared that about nine months afterwards, there was an action at 
law brought against the plaintiff, in which one Frayne was the 
attorney on record for the present plaintiff, but notices were prodooed, 
in the hand- writing of the present defendant, though bearing the signa- 
ture of Frayne, which had been served in the course of those proceed- 
ings, on bt-half ofthe present plaintiff. 

There was no evidence of the allegation in the bill, that the bond had 
been substituted for an administration bond, in order to defraud the 
plaintiff. 

Messrs. Warren, Q. C, LiUon, Q. C, T. B. C. Smith, Q. C, and Fiiz^ 
gibbon for the plaintiffs. 

The defendant having been in hco parentis, the same strictness will 
be applied as if the relation of guardian and ward had existed between 
the parties, ReveU v. Harvey (a). A gift from a ward to his guardian, 
or from client to attorney, will be set aside, even without proof of fraud, 
unless not only the relation has ceased, but the influence caused by the 
connexion Aaust also have ceased, Welis v. Middleton (b) ; Manfesquieu 
V. Sandys (c) ; Wood v. Downes (cf). At all events, the circumstances of 
suspicion in this case are sufficient to induce the court, at least, to direct 
an issue, to inquire into the circumstances of this alleged gift. 

Mr. Keaiinge, Q. C, Mr. Blake, Q. C, and Mr. Hunter for defendant. 

There is no fiduciary relation here between the parties. It is the 
case of a nephew, in possession of a considerable estate, and in much 
better circumstances than his uncle, making a gift to his unde of £900. 
It is not the case of an expectant heir. He was in possession of his 
property. 

Nor, is this a case of guardian and ward, for although the plaintiff 

(a)} Sim & Stu.502. 
Cb) 1 Cox. 1 12, cited by Lord Eldon, 9 Vcs. 2 4 ; 12 Ves. 572 ; 13 Vct. 53, !38; 18 

Vea. 126. 
(e) 18 V«. 312. (rf) ij, Ves. 127. 
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lived with the defendant, he was twenty-six years old when this bond Jan, 1839. 
WS8 execated. 

Nor, is it a case of attorney and client, for there is no proof that 
defendant was plaintiff's attorney at the date df the bond ; the only 
proofs of his acting as his attorney are the notices in his hand-writing, 
which bear date nine months after the transaction of the bond. There- 
fore, when the transaction occurred the relation did not exist. 

in HartU r. Tremenhere (a), Lord £ldon dismissed a bill, filed to set 
aside certain leases made by the client to the attorney out of friendship, 
iltbough it was admitted to be pare gift. 

The plaintiff has failed in establishing, by proofs, the allegations of 
the bill, as to the substitution of one instrument for another. He has 
bIm pat interrogatories on the files of the court, for the purpose of prov* 
ingthe defendant guilty of immorality, and also indictable offences in 
other transactions, which have nothing to do with the case. 

Lord Chancellor. I think I would not be justified in giving 
either a decree to set a^ide this instrument, or an issue, whether it was 
fnodulent or not. 

Steele is not coming forward here, to claim any relief or assistance po^^^on^of " 

from this conrt, in respect of this security. If he came here as a plain- the legal right 

tiff to seek the interposition of the court, to get rid of a legal bar, it p„^ |,j, ^„^, 

miirht be different. There are, undoubtedly, circumstances of suspicion, gonist on strict 

■ proof of fraudi 

hat he is brought here as a defendant, and before 1 can grant the decree before the 
sought by the plaintiff, I must have evidence to satisfy my mind, that F.^"^ ^*^. ^^' 
the defendant has been guilty of the fraud. And I must also con- an issue. Su«- 
sider, that the bill here is filed in 1837, to set aside a transaction in ^'^^^° tuffi^" 
1829. dent. 

And the casein Simon and Stuart is quite a satisfactory authority, to 
shew that the failure of the plaintiff, to establish a particular fact, 
charged by his bill, should not prevent him from obtaining relief if enti- 
tled to it, on the facts substantially put in issue, but here the plaintiff 
has failed in establishing substantially any case which would entitle 
him to have this instrument set aside. 

Undoubtedly, there are suspicious circumstances in the case. Here 
is a bond, obtained three days after the plaintiff came into his property 
hy his brothers death. It is admitted, that no consideration passed, and 
the case made is, that it was a gift from the nephew to the uncle. Cer- 
tainly, that appears to be a hasty and indelicate proceeding, but, still, 
that haste only raises suspicions ; it does not establish fraud. Besides, 
the plaintiff was no infant ; he was twenty-six years of age, and it 
is proved in the cause, that he is capable of managing his own affairs. 
No doubt, some influence must have been acquired over him by his 

(n) \5 Ves. 34; 
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Jan, 1839. oncle, who had been in loco parentis^ and in whose hoase he was ie« 
siding, when he became entitled to an estate of £900 a year. He had 
received acts of kindness from his undo, and he ga?e him this bond. 
STEfiLE. There is hastiness in the transaction, but I cannot say I hare any 
ground, merely from the abrnptness of it, to set it aside as frmadnlent 
It was a pure gift. 

If there had been an accoufU^ and no opportunity given of going into 
the account, and if this bond had been passed in payment of a balance 
claimed on foot of an account thus remaining nna.<oertained ; in such a 
case, the shortness of time would be very material, but this tnunaction 
is to be sustained as a case of bounty. 

Then, it is said, that the aec(mni settled in 1838 shewSi that the de- 
fendant was conscious that this bond could not be sustained at a bona 
fide transaction ; but, I think, that on looking to the items of that ae- 
cbnnt, it is quite reconcileable that the bond, which was a separats 
transaction of itself, should not be introduced into that account ; and it 
appears, from the answer of the defendant, (which the pUntiff has made 
evidence,) that it was agreed between them, that the balance should be 
set off against the bond. No demand appears to have been at any time 
made by the plaintiff on foot of that balance, which is consistent with 
the defendant's case, and inconsistent with that set up by the plaiotifF, 
that he was ignorant of the nature of the bond. 

The plaintiff has also failed in establishing the relationship of attorney 
and client at the time of the transaction ; and although it appears that, 
nine months afterwards, the defendant was acting as attorney for the 
plaintiff, and was employing the names of other attomies while he was 
so acting, which created a great suspicion in my mind, yet this is only 
suspicion ; and it seems he could only have been acting as his attorney 
in the character of a friend, for he never claimed any costs. And, evea 
if he was the paid attorney at a period subsequent to the transaction, yi't, 
the transaction, having taken place previously, would be good. If there 
were depending suiit it would be different. An attorney cannot be al- 
lowed to go half way up the hill with his client, and then say, I will let 
you roll down, unless you make me a present. A gift, if there was a 
pending suit, would be set aside, but this does not appear to be that case. 
As to the defendant having been receiving the plaintiff's rents from the 
time he succeeded to the property, no rents could have accrued at the 
period at which the bond was executed. 

The interrogatories, which were exhibited with a view of impeach- 
ing the defendant's character and conduct in other transactions, and 
charging him with forgeries and immorality, were wholly impertinent 
and indecent ; and I am bound to visit the costs upon the plaintiff. 

Bill dismissed, with coats. 
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Monday^ January 2\sty 1839. 

PRACTICE— PROLIX EXCEPTION. 
Vereker v. Lord Gort. 

An exception to the Master's Report in this cause having been read, . If ezcep- 

. 1 1 J . tion to report 

uid appearing extremely long and argumentative, be argumen • 

The Lord Chancellor said — This exception is filled with argu- ^5'^®'.^^"'^ 
ments which are properly mutter for the counsel who are to argue it. costs of it on 
i caoDOt allow the files of the court to be loaded with these argumenta* lot iT*^^ ' 
tire exceptions. I certainly will visit the costs of this exception on the 
party who has taken it. The last three lines of it contain all that was 
necessBry to be stated.* 

* See B*,oth v. Purser t ante^ p. 34. 



Tuesday, January 22d. 

WILL— CODICIL^LEGACY— CHANGE OF CURRENCY 
BETWEEN WILL AND CODICIL. 

Hamilton v. Carroll. 

The original bill in tliis cause was filed the 24th Decentber, 1833. ^]^^^^^^ 

The plaintiff} were the four infant children of Francis Hamilton, and change of cur. 

Isabella, his wife, and the bill was filed on their behalf, by their mater- q"Y'c ?1 

nal grandfather and next friend, against their father and mother, and A codicil, 

certain other defendants. wards was' 

The cause was heard on the 18th April, 1836, when it was decreed held such a re- 

publication of 

that the will and codicil of the late Rev. Richurd Fisher be declared well the will, that 

proved : and it was referred to Master Goold, to take an account of the *® legocies 

• ... were deemed 

real and personal estates of the said Ruv. Ricl\^rd Fisher, and of his bequeathed in 

debte.«d legacies. ^tZZ^^ 

Master Goold made his report on the 20th November, 1838, and the codicil 

thereby reserved, as a special point for the consideration of the court, poiluid new 

whether certain legacies, bequeathed by the testator, were to be payable eiecutors. 

in British currency, or in the former currency of Ireland. 
The facts bearing on the special point were as follows : — 
The Rev. Richard Fisher, by his will, dated the 2d October, 1824, 

(bring before the chiinge of currency by 6 G. 4, c. 79,*) devised and 



* That act recites, that it is ex- land should be assimilated to that 
pedient that the currency of Ire- of Great Britain, without disturb* 
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HAMILTON 

V, 
CARROLL. 



Jan, 1839. i^ ** * qoestion of intention on the particnlar wording of the codicil, 
the words of the codicil in Ooodiiile ▼. Meretfyih were : " My codicil to 
be taken as part of my wilL*** 

—-[The Lord Chancellor asked whether the codicil here was in- 
dorsed OR the will, or annexed to it ? Mr. Blackbume — ^The codi- 
cil commences thus — '' I, the above-named[Richard Fisher." — ^The Lord 
Chancellor oonld not obtain any ponitive answer to his question, and 
it did not appear how the fact was.] — 

Lord Chancellor. — The question is, whether it shall be necessary 
to shew, from some words in the codicil, that it was the testator's inten- 
tion to republish his will, or whether a codicil has that effect, unless a 
contrary intention can be shewn. If the law is as laid down by Lord 
Brougham, in Moneypenny y, BriUow^ that determines the question. 
On the authority of Guest v, WiUasfyj I am bound to say, that, at all 
events, a codicil indorsed on the will has the effect of republishing it 
What Mr. Warren relies on is, that there is eridence, from the will 
itself, that a certain distribution of his property was intended by the 
testator, and that there is no evidence of any intention to alter that dis- 
tribution. I do not think that was considered in the cases. The ques- 
tion considered in the cases has been, whether, from the codicil itself, 
not from the will itself, any intention could be collected. But the ques- 
tion I have to consider is, not whether he intended to alter the distribu- 
tion of his property, but whether he has, in fact, done an act, the effect 
of which is to make the whole will as if pubUshod at the date of the 



• See Frizell v. Blahe, Glas- 
cock, 33, where the effect of the 6 
G. 4i, c. 79, intervening between a 
will and codicil, was discussed, but 
the matter left in doubt It would 
seem, that until the case of Acker' 
ley V. Lord Vernon^ Com. R. 981, 
3 Bro. P. C. 85, the courto rather 
inclined to hold, that a codicil was 
not a republication, so as to pass 
lands purchased in the interval 
between the will and the codicil, 
unless the intention to do so ap- 
peared on the codicil. Since Acker ' 
iey V. Vernon^ a series of cases ap- 
pear to have established, that the 
effect of the codicil is to republish 
the will, so as to pass after pur- 
chased lands, unless a contrary in- 



tention appears. See Sir William 
Grant's judgment in Pigott v. 
Wallery 7 Ves. 98. Thus, a rule, 
introduced for the purpose of aid- 
ing the probable intention of the 
testator, in its application to new 
cases, entirely displaces the inten- 
tion. The argument for the l^a- 
tees, in the above case, would hold 
equally well, if the act had intro- 
duced a new currency of ten or 
twenty times the value of the old ; 
and it may be asked, whether the 
construction of the act was not 
more in question than the efiect of 
the codicil, and whether the legis- 
lature intended it to have such an 
operation on an antecedent will 
and a subsequent codicil. 
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codicil. I think the codicil had that effect, and, conseqaently, that these 

le^cies moat he paid in British currency. 

Reg.Lib.foL 51, Jan. 1839. 

Let the special point he mled in iavor of the plaintiffs, and of the 
defendant, the Rev. C. R. Carroll, and declare that, under the 
construction of the will and codicil of testator, the legsycy of 
£5,000 to the yonng^er children of the defendant, Isabella Ha- 
milton, in the pleadings mentioned, and also the annuity of 
£700 sterling to defendant Mary Carroll, now deceased, for- 
merly Fisher, are payable in British currency, &c. 



Jan. 1839. 




Wednesday^ FAruary 6M. 



PRACTICE— HEARING— DEFECTIVE PARTIES. 



Phillipps and others v. Phillipps and others. 



In the ailment on the hearing of this cause, an objection was taken 
for want of parties. 

The bill sought to raise out of the estate of the defendant Phillipps, 
s sam of £1,500 charged thereon, by a settlement, dated 3d March, 
1794. 

Mr. Pennefather, Q. C, for the defendant Phillipps, first contended 
that his estate was not, under the wording of the settlement, liable to 
the plaintiffs* demand. Being overruled by the court on that point, he 
nibmitted that, under the terms of the settlement, and in the events 
which had taken place, the assets of Dr. M'Dermott, (one of the par- 
ties to the settlement of 1 794), now deceased, were the fund primarily 
liable to the|"plaintiffs' demand, and that the estate of Phillipps was not 
chargeable, unless his assets proved deficient. Dr. M'Dermott's per- 
sonal representative should therefore have been a party. It was true, 
that the defendants, Dalton and wife, were in fact the personal repre- 
sentatives of Dr. M^Dermott. But they were brought before the court 
in their individual character and not as representatives. Mr. Penne^ 
father therefore submitted, that the suit was defective for want of 
parties. 

Mr. Biakcj Q. C, for the plaintiffs. — It appears by the answer, that 
the defendants, Dalton and wife, are in fact the personal representa- 
tives of Dr. M*Dermott. 

Mr. Monahan for Dalton and wife. — They cannot be charged in this 



Where it 
appeared at , 
the hearing 
that the repre- 
sentative of 
M. deceased^ 
was a neces- 
sary party, the 
court refused 
to order the 
cause to stand 
over, and di- 
rected an 
account of the 
assets of M.« 
though not 
prayed in the 
bill, it appear- 
ing that D., a 
defendant 
charged in the 
bill in his indi- 
vidual charac- 
ter only was 
in fact, M.'s 
represcnutive. 
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PHILLIPPS 

V. 
PH1LLIPP& 



salt, otherwise, than in their indtvidaal character. — They are not 
charged in the bill as representing Dr. M'Derroott, and no relief is 
prayed against his assets. We have not shaped oar defence as we 
would have done, if such relief had been prayed. We have answered 
in oar individual character only. If relief had been prayed against as, 
as representing Dr. M^Dermott, we would have shown an actual release 
of the plaintiffs' demand against his assets. And even if the release 
were out of the way, we have a valid defence on the statute of limita* 
tions, to any demand against the assets of Dr. M^Dermott. But being 
charged on]y in our individual character, we have not put any of these 
matters in issue. If the court refers it to the Master to take an accoant 
of the assets of Dr. M'Dermott, the Master will proceed to take the 
account, although we have a clear defence in bar to any such accoant 



Lord Chancellor. — I am not to dismiss the bill for want of parties, 
nor do I think it necessary to oblige the plaintiffs to amend their bill. 
I shall direct an account, bat I will frame the decree so that the defend- 
ants, Dalton and wife, may be at liberty to rely in the office, on any 
defence that they might have made at the hearing.* 



* In Harvey v. Cooke, an ob- 
jection for want of parties, taken 
at the hearing, was overruled, 
plaintiff undertaking to give full 
effect to the rights of the absent 
parties. — 4 Russ. 54. Or, the 
plaintiff may sometimes waive the 
relief he seeks against a particu- 
lar person, when the objection is 
taken at the hearing, that he is 
not a party. PawleU v. B. of Lin- 
coin, 2 Atk. 296. A decree of 
Sir Jos. Jekyll, M. R., dismissing 
a bill for want of parties, was re- 
versed for that reason, by the 
House of Lords, and a decree of 
the Exchequer of the same nature 
was also reversed, 2 Atk. 15. If 
the defect is stated in the answer, 
and the plaintiff, notwithstanding, 
brings the cause on for hearing, 
he must pay the costs of the day, 
if the court thinks it necessary to 
order the cause to stand over for 
want of parties : but if the defect 
be not stated in the answer, it 
stands over without costs, Mitchell 



y. Bailey^ 3 Mad. 61. As to 
the objection to the frame of 
the bill, in not praying relief 
against the assets, it would 
seem from the case in the text, 
that the prayer for general relief 
was sufficient, and see Wilkinson v. 
Beal, 4 Mad. 408 ; Biern v. Milly 
13 Ves. 114. For the sort of 
relief which may be granted under 
the general prayer, see Jones v. 
Parishes of Montgomery, 3 Swans. 
208. In Grimes v. French, it is 
said, though you pray general relief 
by your bill, you may at the bar 
pray a particular relief that is 
agreeable to the case made by 
your bill, but yon cannot pray 
a particular relief, which is entirely 
different from the case. 2 Atk. 
141. It is not easy to collect 
any principle from the cases, unless 
it be, that the court will enforce 
that degree of exactness which will 
compel the plaintiff to state his 
case and the objects he has in view, 
candidly, upon the face of his bilL 
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Friday, FAruary %th, 18S9. 

LUNACY— JURISDICTION— LUNATIC IN ENGLAND- 
LANDS IN IRELAND. 

In re B , a Lonatic 

This was an application to confirm the report of the Master, appoint- Though • lu. 
ing a committee of the person and a committee of the estate of the la- jq Ireland, yet 
natic, and to haveasam applied out of his property for the maintenance ^ ^® lunatic 

be resident at 
Of bis wife and larailyi an asylum ia 

It appeared that Mr. B. (the lanatic), was possessed of consiiderable F^^^?' ***,* 

landed property in the coanty Westmeath, where he had usually resided, lor of Ireland 

bat happened to be in England at the period when he became of un- a CTmmittee'of 

sound mindy and was placed by his friends in an asylum of great respect- l^i* person, 

ability near Bristol, superintended by Dr. Fox. A commission after- Until a com- 

vards issued under the Great Seal of Ireland, and Mr. B. was found ^"leeofluna- 

and declared a lunatic He still remained in England, under the care first appointed, 

of Dr. Fox. ^Z ~"'* """! 

not pay out 

It was afterwards referred to the Master, in the usual way, to appoint any sum, even 
a committee of the lunatic's person and a committee of his estate. The maintenance"^ 
Master made his report, finding that Mrs. B., the wife of the lunatic, ^f lunatic's 
would be a proper person to be appointed committee of his person, and dren. 
that Master Henn was a proper person to be appointed committee of 
his estate. 

A difficulty, however, having been suggested as to the jurisdiction of 
the Court of Chancery in Ireland, to appoint a committee of the person 
of a lunatic resident in England, an application was about to be made to 
the Lord Chancellor of England, when, on inquiry, it was found, that if 
the Court of Chancery in England appointed a committee of the lunatic's 
person, it would necessarily be precluded from appointing Mrs. B., who 
continued at the family residence in Ireland. The lunatic had no pro- 
perty in England. 

Mr. Warren, Q. C, therefore, now applied to have the report, ap- 
pointing Mrs. B. and Master Henn confirmed ; and stated, that the 
conrt having taken the lunatic's property under its control, Mrs. B. had 
DO means of supporting herself and her children, and was now consider- 
ably in debt. Under these circumstances, Mr. Warren moved to con- 
finn the report ; or, if the court had no power to appoint a committee 
of Uie person, that some ad interim arrangement might be made for ap- 
plying a portion of the lunatic's rents to the maintenance of Mrs B. and 
her family. Mr. Warren cited Newport's case (a), and submitted, that 

(fl) Shelford on Lunacy, 125. 
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JPeb. 1839. ^ ^^® lunatic's property being situate in Ireland, the oonrt bad jnrii- 
diction. 




F .." Lord Chancellor. — I bave bad some correspondence witb the Lord 

Chancellor of England on this subject. There is a perfect equality of 
jurisdiction between the Courts of Chancery in England and in Ireland. 
When the lunatic is resident in Ireland, this court appoints a committee 
of bis person ; but when the lunatic is resident in England, as in the 
present case, the Court of Chancery iu England is the proper tribaDal 
to appoint the committee of his person. 

Mr. Collins^ (who was witb Mr. WarreUf in support of the applicatios.) 
The lunatic was only accidentally resident in England at the time he be- 
came of unsound mind, and was placed in Dr. Fox's establishment, near 
Bristol. He has no property iu England. As r^;ards the present ap- 
plication, for maintenance of the wife and family of the lunatic, there 
are aereral cases, where payments bave been made to relatives, even 
distant ones, and not to the committee of the person. Shelford on Lu- 
nacy^ (a). Therefore, the circumstance that there is as yet no com- 
mittee of the person, need not stand in the way of the application. I 
would submit, that even under the old statute, ) 7 Edw* 2, st. 1, c 10/ 
the court has jurisdiction, and it always exercises the right of making 
ad interim arrangements. The property of the lunatic amounts to 
£1400 a-year. Mrs. B. agreed to pay £300 a^year to Dr. Fox for tbe 
maintenance of tbe lunatic Dr. Fox is pressing for payment. She u 
supporting the children, and in debt. 

Lord Chancellor. — I can make no order as to paying any thing, 
until a committee of the person of tbe lunatic is appointed. The prin< 
ciple on which the court acts, is to see, in the first instance, that tbe 

{a) p. 1£4. 2 M«r. 100. 



* 17 Ed, 2, St. 1, c. 10. « shall be kept to their use, to be 

The King's prerogative in the " delivered unto them when they 

preservation of the lands of lunatics. " come to right mind, so that such 

Also, the King shall provide, "lands and tenements shall be in 






when any that before time bath " no wise aliened ; and the King 

<* bad bis wit and memory, happen <* shall take nothing to his own 

"to fail of his wit, as there are many << use ; and if tbe party die in snch 

"per lucida intervaUa^ that their " estate, then the residue shall be 

"lands and tenements shall be " distributed for bis soul, by ad- 

safely kept without waste and " vice of the ordinary." — (And, of 

destruction, and that they and course, by 31 Ed.% c 11, and the 

" their household shall live and be subsequent amendments of tbe law 

" maintained competently with the of administrations, now goes to ex- 

" profits of tbe same ; and tbe re - ecntors or -administrators.) 
" sidne, besides their sustentation, 
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pertoo of the laaatk la placed in proper hands, and that proper arrange- FA. 1839. 

meats are made for his personal wants and comforts out of his propert]^* 

When that is done, if there is any surplus, the court will make orders 

for such payments to his family as will be proper and expedient ; but ^ Lunatic. 

the committee of the person of the lunatic roust be first appointed. In 

this case, the lunatic is resident in England, and, therefore, I cannot 

appoint a oommittee of his person ; that can only be done by the Lord 

Chancellor of England. The circumstance, that the lunatic was only 

aoddentally in England when he became of unsound mind, and was 

placed in an asylum there, makes no difference in the case. The parties 

should take the proper steps to have a committee of the person ap- 

pointed under the order of the Court of Chancery in England. I can make 

no order. Application refused. 
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ROLLS. 

Thurtda^t January/ 24M. 

PLEADING— DEMURRER WITH ANSWER— NO RELIEF 
IN EQUITY UPON ILLEGAL CONTRACT— 8 UB-SH& 
RIFFS LIABILITY UNDER 11 ANNE, c. 8- 



Fitzgerald v. Arthure. 



This court will 
not enforce 
nor compel 
any discovery 
respecting a 
contract made 
in CTasion, 
and contrary 
to the intent 
and meaning 
of statute. 

Where the 
bill stated se- 
▼eral distinct 
matters of 



The bill stated, that the defendant having been Sub-6heri£F of the 
county of Dublin for the year 1810, the plaintiff conducted the business 
of the office for him, at a salary and certain fees; and that the office of 
Sheriff being one of considerable risk, the High Sheriff usually requires 
large security from the Under-sheriff. That the defendant being ex- 
tensively connected in the county of Dublin, and being also a man in 
affluent circumstances, and able to indemnify the High Sheriff, has, since 
the year 1810, usually recommended to the different High Sheriffs of 
said county, persons to act as their Under-sheriffs, the said defendant 
agreement, all becoming security to said High Sheriffs for the Sub-sheriffis recommended 
^which^might {^^ Yi\m ; and that the defendant having so, from to time, become respon- 
as ** partner- sible for the Suh-sheriffs, by an agreement with them respectively, un- 
dertook to superintend and conduct the business of the office, t^ii tht 
terms of getting the emoluments of the office, and giving to the Sub-sheriff a 
certain sum out of and in lieu of said profits and emoluments ; he the said 
defendant acting as the solicitor and attorney of the said Sub-sheriffs, and 
advising and generally directing them as to the conduct and duties of 
said office. That in the year 1818, defendant proposed to plaintiff, that 
in place of a salary and fees, plaintiff should, from thenceforth, have a 
partnership and share in the profits arising from the management of 
and the prayer gaid office ; and it was agreed, that after payment to the Under-sheriffs, 
cx>unt '' of all of the sum or proportion of the profits which should be agreed to be 
*"« ^^^ f*' P*'^ ^ them, plaintiff should receive one-tbird of the surplus profits. 
co-partner- That in the year 1819, plaintiff was appointed Sub-sheriff, and a new 

^''^ *I*"*^j arrangement was entered into by the defendant with plaintiff, whereby 
that thede- the plaintiff was from thenceforth to have one-half of the profits; and 

fendsnt might 
be decreed to 

pay the sum found to be due, &c ;**— >the defendant haTing demurred to so much of the 
bill as related to the agr^ment called the partnership in the bill, and also to the prayer 
for an account of ** all and every the said co-partnership transactions, &c.,'* and, as 
to all the other matters of complaint, fully answered the h\\\i—He/d, that the prayer 
being singlet the words **all and every the said co-partnership transactions" must 
be construed to include all the matters of complaint stated in the bill, and that the de- 
murrer was therefore overruled by the answer ; but, as the court would not enforce nor 
compel any discovery in respect of the contract, called in the bill the partnership, the 
same being against ihe policy of the law, and the plaintiff being j>arliecp« criinintu it was 
ordered that the defendant should be at liberty to file another demurrer, confining it to so 
much of the bill as sought discovery or relief touching that partnership ; and that the 
parties should abide their own costs. 



ship** matters, 
but in the 
statement, 
charges, and 
interrogato- 
ries, the bill 
applied 
the term 
M partnership** 
exclusively to 
one which em- 
braced several 
transactions ; 
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that pursuant to this latter arrangemeot, the business of the office was 
conducted by plainti£P from thence until 18'28, and the profits equally 
dirided. That in 1828 plaintiff was again Sub-sheriff; and that from 
tbence until the year 1831, the business of the office was conducted by 
the plaintiff, upon the terms of the last mentioned agreement That 
although in 1837 the plaintiff became embarrassed by debt, he faithfully 
icooanted with the defendant, for the entire of the monies that came 
to his hands in said office, but, that from the year 1828, to 1837, the 
defendant receired a large amount of the profits, which he applied to 
his own use, and never entered in the partnership books. That the 
pbuDtiff lately discovered, that defendant had so received the profits 
onaccounted for ; and that from the beginning of the year 1837, not- 
withstanding the said partnership agreement, the defendant received 
the entire profits of the office, and paid the plaintiff thereout a sum of 
£2 a week ; and at the end of 1837, declared, that the partnership was 
It an end. The bill further charged, that if an account was taken 
from 1828 to 1837, of the profits of the said partnership, a large sum 
would be found due to the plaintiff- 
It farther stated, that the defendant was Clerk of the Peace for the 
county of Dublin, and entered into certain agreements with plaintiff 
for his services at the Reform Registration Sessions in 1832, and also, 
at the Tithe Sessions in 1834, whereby the plaintiff should have one- 
half of the emoluments arising to the the defendant as Clerk of the 
Peace at said Sessions, not only from the fees, and from the 6o- 
rernment and Grand Jury allowance, but also, from other inci- 
dental mat ten. That plaintiff, accordingly, acted as such Assistant 
Clerk of the Peace at said Sessions ; and that there were certain large 
profits unaccounted for by the defendant. 

The bill further stated some transactions, in relation to costs, in cer- 
tain caoses in which the plaintiff and the defendant acted as solicitors 
for parties having common interests, and charged, that the defendant 
received the costs, to which the plaintiff was properly entitled ; and 
stated, that the books and documents relating to the office of Sheriff, and 
to the maUert tifaretaidj were in the power of the defendant in an Iron 
Safe, at the office. Upper Ormond Quay, in the custody of defend- 
ant's clerk ; and that several other books, connected with, and relating 
to said partnership transactions, were in the house of the defendant, 
and in his possession and power. 

Prayer. — That an account might be taken of all and every the said 
co-partnership transactions, from the time of the commencement thereof, 
and also, an account of the said several monies received by the defend- 
ant, on foot of costs due and payable to plaintiff; and that the said de* 
fendant might be decreed to pay to the plaintiff such sum or sums as 
shoald be found due by the said defendant to the said plaintiff, on the 
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J(m 1839. taking^ of sach acooont There was also a distinct prmyer as to the costoi 
and prayer for general relief. 

The defendant demnrred to so moch of this bill, as prayed a disoorery 
ARTHDRE. ^^ ^^ transactions in relation to the office of Under-sheriff, seUiDf^ 
forth ''tn htc verhcT the parts demnrred to, including the charge 
in the bill, ^ that several other books, relating to the said partnership 
transactions, were in the house of the defendant and in his possession 
or custody ; " also, such part of the prayer, as prayed an account of 
''all and every the said co-partnership transactions from the commence- 
ment thereof, and that the defendant might b^ decreed to pay to the 
plaintiff any snm or sums of money in relation thereto."— The causes of 
demurrer were, 1st, want of equity ; 2d, that the discovery aought would 
subject the defendant to the penalties created by the several acts of 
parliament relating to the office of Sub-sheriff and Clerk of the Peace. 

There was an answer to such parts of the bill as related to the 
Reform Registration Sessions, and the Tithe Sessions, and the receipt of 
the various sums by the defendant, for costs due to the plaintiff. It ad- 
mitted, that the defendant had recommended persons from time to time 
to act as Sub-sheriffi, and became surety for them ; and, that he acted 
as solicitor and attorney for the said Sub-sheriffs, advising, and gene- 
rally directing them, as to the conduct and duties of the sud office; 
and that the plaintiff was Sub- sheriff in 1819, and also, in 1828. 

Mr. Monahan, for the demurrer. — Two causes of demurrer have 
been assigned : first, the want of equity ; second, that the discovery 
sought would subject the defendant to the penalties mentioned in the 
several acts of parliament relating to the offices of Sub-sheriff and Clerk 
of the Peace. The latter cause, I think, it will not be necessary to rely 
upon ; as the discovery and account to which the defendant has demnrred 
are sought in respect of an alleged partnership, contrary to several acts 
of parliament, or, at least, to the intent and meaning of them ; and it 
has been long settled that a Court of Equity will not establish, nor give 
any relief under such a contract, Knowhi v. HaughUm (a) ; OUky v. 
Brown (6); Ewing v. Osbcddisione (c). In this case, therefore, the 
sole question is. Whether or not the partnership transactions, in respect 
of which the plaintiff seeks discovery and an account, are contrary to 
the enactments or policy of the statutes? 

The 1 1 Annty c. 8^ after reciting the 42 Edw* 3, c. 9, which onsets, 
<< that no Sheriff, Under-sheriff, or Sheriff's Clerk, shall continue in office 
<< for more than one year ;" and the 1 Ric. 2 ; and that by the 23 Hen, 6, 
it is enacted, " that if any Sheriff, Under-sheriff, or Sheriff's clerk, occq- 
" py the office of Sheriff, Under-sheriff, or Sheriff's clerk, contrary to 
<' any of the said statutes, or against the effect and intent of them, be 

(a) 1 Ves. 168. (h) I BaII & B. 3S3. 

(c) 2 Myl. A- Cr.' S3. 
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rhdi forfeit the sum of £200 yearly, as long- as he so oocnpieth ; and 
that the said acts have been *< notoriously eluded by Under-sheriffs and 
'* Sheriffs* clerks &c^ continuing in the offices for several years together, 
*'one year as Under-sheriff, other as Sheriffs' clerk or deputy, and by 
''taking the said offices by turns, and in other persons' narnas in trust, 
''and receiving the profits for their own use, which hath been the occa- 
"sion of much corruption," &c. : "for remedy whereof" it is enacted, 
sec 2, " that no person whatsoever shall be admitted into, or shall take 
"on htm, or presume to exercise, execute or officiate^ by himself or any 
" under him, or in trust for him or to his use, the office or duty of Under- 
" sheriff, Sheriff's clerk, or County clerk, who hath within three years, 
**kc^ executed, officiated or exercised either or any of said offices 
" within the said county," &c, under a penalty of £500. 

The third and fourth sections prescribe the form of oath, and recogni- 
sance in the penalty of £^00, which the Under-sheriff must take and 
enter into, '^ before he shall exercise, or in any manner execute the said 
office." The condition of the recognizance is in the terms of the oath, 
which are, that he has " not taken the said office, duty or employment, 
"to the use of or in trust for any person, who was or hath been Under- 
" sheriff or Sheriff's clerk, or executed either of the said offices in the said 
"county, within three years next preceding, &c, ; and that he will execute 
** the same in person ; and that all the perquisites and fees, benefits and 
"adrantages, of what nature and kind soever, shall be received to his 
" own proper use, benefit, and advantage, or, to the use of the High 
"Sheriff." The fifth section imposes a penalty of £500, upon any per- 
son officiating as Sub-sheriff, before he shall have entered into the recog- 
niiance, and taken the oath, just mentioned ; and by the 7th section it 
is enacted, that " no Under-sheriff, or SheriflTs clerk, or any in trust for 
*' Aim, or to his use, shall execute, exercise, or in any manner act, or qffi" 
*^ date, as derh of the Peace, for the same connty" under a penalty of 
£500. This last section is material ; as for the years 1832 and 1834, dis- 
coTery is sought from the defendant, not only as to the partnership in 
the office of Sub-sheriff of the county of Dublin, but also, as to the 
emoluments and profits of the office of Clerk of the Peace of the county 
of Dublin, which, the defendant admits by his answer, he held during 
these years. 

The several amendments which this statute has undergone only ex- 
tend its provisions, and show the unabated anxiety of the legislature to 
prevent, by every possible means, such contracts as that which the 
plaintiff now seeks to enforce. The 12 C I, c 4, prescribes an addi- 
tional oath to be taken by the Sub-sheriff, before entering office. In 
the 6th section, it provides for the only case in which the Sub-sheriff 
may act in the name of another, viz., upon the death of the High She* 
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Jan, 1839. riflF ; when the Under-sheriff \% to act in his name and stead, and may 
appoint a deputy, until another High Sheriff is sworn. Section 7 im- 
poses a penalty of £500, upon the buying, selling, or farming any of the 
offices connected with the shrievalty ; and section 8 provides for the 
case of the Under-sheriff, while acting upon the death of the High 
Sheriff, in his stead. 

The 3 G, 2, c. 9, recites the 1 1th of Anney c 8, and imposes the like 
penalty upon the Sub- sheriff acting in trust for any one known to have 
officiated within three years in the same county, as the 11th of Aum 
imposes upon the person for whom the trust is created ; and renders 
the High Sheriff knowingly appointing such person as Under-sheriff, 
liable to the like penalty. 

The 29th G. 2, c, 15, s. 1, recites the 11th of Anne^ c 8, and the 
different methods by w^iich that statute had been evaded, in conseqaence 
of its being lawful for the same person to be again appointed to the 
office of Sub-sheriff in the same county, in three years after his former 
'year of office, and accordingly varies the 1 1th of Anue, c. 8, by making 
the term of disability ten years, instead of three. 

So the law stood until the month of November, 1835, when the 5th 
and 6th W. 4, c 55, came into operation. This late act so far repeals 
the former acts, that a Sub-sheriff may now continue two or more years 
consecutively, in office. — [Master of the Rolls. The daose to 
that effect was not in the bill as originally framed ; but was introduced, 
I suppose, in consequence of the suggestion of some person in the inte- 
rest of the Sub- sheriffs, upon the second reading of the bill in the 
House of Lords.] — However, it does not remit the penalties previously 
incurred ; nor make it lawful for a Sub- sheriff to act by dcpnty, or to 
hold the office in trust for another, or by or in the name of another. An 
offender, in any of these respects, is still liable to the old penalties ; and 
before officiating, the Sub* sheriff must still enter into recogniaance, and 
swear as required by the 1 1th of Anne, that he will execute the office 
in person, and not by deputy, (except in case of the death of the 
High Sheriff, provided for by the 12th G^. 1, c. 4) ; '< and that all the 
'* fees and perquisites, benefits and advantages of what nature or kind 
** soever belonging to the said office, shall be taken to his own use, he- 
<* nefit, and advantage, or, to the use of the High Sheriff.** 

The partnership, respecting which the discovery is sought, is stated 
in the bill to have been entered into by the plaintiff and defendant, in 
the year 1818, and to have continued from that time un interruptedly 
until the latter end of 1837. An account is prayed on foot of this 
partnership from its commencement. It further appears, that the 
defendant held the office of Sub- sheriff of the county of Dublin, for the 
year 1810^ and that the plaintiff, in partnership with the defendant, 
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held the same office within ten years, viz., iti 1819, in contravention to Jan. 1839. 
the 29th G. 2, and incarring its penalties ; and that the same partner- 
ship again incurred the like penalties in the year 1828, when the plain- 
tiff, for the second time, nominally filled the office of Sub-sheriff. — 
[Master op the Rolls. Is not the time, within which the action 
for penalties, under these statutes, must be brought, limited to two years 
from the period of the offence ?*] — Yes ; but I am not now seeking to 
sustain the demurrer upon the defendant's liability to penalties ,which I 
mention only as illustrating the utter illegality of the contract here 
sgught to be enforced. — [Master of the Rolls. As respects the 
discovery sought and the account prayed for in the other years of the 



* As this very important ques- 
tion is not again adverted to by the 
coart, it being unnecessary to con- 
siiierthe second cause of demurrer, 
when the first was allowed, the 
Editor takes leave to refer to a late 
aod express decision upon the 
sflbject : — 

In Barrett q.tv, Johnstone, (Kx- 
cl-einer, Michaelmas, 1836,) it was 
held, that no action for penalties, 
npon the 1 1th Anne, c 8, can be 
maintained after one year from the 
time of the offence. The case is 
not reported ; however, it was a 
qui tarn action for penalties upon 
the 1 1th of Anne^ c. 8, against the 
defendant, who had been Sub-she- 
riff of the same county for two or 
more years successively, contrary 
to the provisions of the statute. 
The defendant pleaded in bar the 
2S Hen. 8, c. 21, i. e, actio non, the 
offence not having been committed 
icithin one year. The plaintiff de- 
mnrred to this plea, and so the 
question came before the court. 
The law was then very fully and 
ahly discussed, and every point 
^i^oronsly contested, on the one 
side, by Mr. Piffot (the present 
Solicitor- General), who had taken 
the demurrer, and on the other by 
Mr. Sproule, who had drawn the 
plea. Afterwards, the late Chief 
Baron Joy^ for himself and bre- 
thren, nem. dissent, pronounced a 
luminous judgment in the case. 



overruling the demurrer, and hold- 
ing, tliat the 28 Hen. 8, c. 21, is 
clearly a bar to an action for pe- 
nalties upon the 1 1th of Anne, c. 8, 
unless brought within one year 
from the time of the offence. — Un- 
less the Bklitor s memory fails him, 
Sir Michael OLoghlen sat as Baron 
of the Exchequer during- the argu- 
ment in this case, but had taken his 
seat, as Master of the Rolls, be- 
fore the judgment was pronounced. 
Thus, it is plain that the* second 
cause of demurrer, above as- 
signed, could not be maintained ; 
though, for any thing stated in the 
argument no answer has been 
given to it ; for there can be no 
doubt that the 2 G. 1, c. 20, does 
not apply to actions for penalties 
upon the Wih Anne. Lest,however, 
what is said by the counsel argu^ 
endo should produce misapprehen- 
sion upon the subject, it is right to 
observe, that the seeming acquies- 
cence of the opposed counsel may 
be accounted for, by considering 
that it was of little or no import- 
ance to the argument for the 
plaintiff, which of the two sta- 
tutes should be admitted as a bar ; 
and the 2 G^. 1 may have been 
adopted, as the question put by the 
Master of the Rolls may have ap- 
peared to suggest it. On tlie 
other hand, the limitation of penal 
actions was altogether irrelevant 
to the view of the case presented 
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Jan* 1839. partnerehip, most yoa not argne that no Sab- sheriff shall have aderk ?] 
We admit that a Sub-sheriff may hare a clerk ; bat the question arising 
in this case is different. According to the statement in the bill, the de* 
fendant' being an affluent roan acquired the nomination of the several 
Sub-sherifis, by becoming security for them. This security was. given 
upon the terms, not indeed, that the defendant should be appointed as 
their clerk, at a certain salary or allowanee for his serTioes, but of get* 
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by the defendant's counsel, and 
they may have acquiesced in the 
plaintiff*8 argument as to the 2 G. 
1, as he theri'by admitted, that 
when the hill was 6]ed, the defend- 
ant was liable for two years' penal- 
ties, though according to Barrett 
T. Johnatonej he could not be nable 
for more than one. But in what- 
ever way this seeming concurrence 
of the counsel on opposite sides is 
to be accounted for, it will be pro- 
per, as the question is one of much 
nicety and considerable import- 
ance, to state shortly the reasons 
why the 2 G* 1, c 20, does not ap- 
ply to penal actions upon the 11th 
of Anfie^ and the grounds upon 
which the court of Exchequer has 
decided that the 28 Hen. 8, c 21, 
is a bar to such actions, unless 
brought within one year from the 
time of the offence. 

The penalties created by the 
11th Annty c 8, and the subse- 
quent amendments, 3 (r. 2, c 9, 
and 29 {7 2, c 15, are '* to be re- 
covered,** as declared in the 2nd 
section of the 1 1th Anne^ c. 8, '* in 
" any of her Majesty's Four Courts 
*'of Dublin,*' — **the one moiety 
*« thereof to be applied to the use 
*' of the workhouiie or house of oor- 
*' rection of such county or county 
'*of a city wherein such offence 
"shall be committed; the other 
** moiety to be applied to the use 
" of him, her, or them that will sue 
" for the same in any of her M»- 
" jesty's Four Courts of Dublin, by 
*« action of debt,'* ftc. 

The 2 G^. 1, c 20, .«. 3, provides 
only for two classes of cases :— 1st, 
where the proceeding is " for any 



" forfeiture upon any statute pe- 
" nal, made or to be made, wker^ 
" theforfeUure is or skaii be Umitei 
** to the King, his heirs or successors 
*< onfy ;" 2nd, where, ftc, ** for any 
" forfeiture upon any penal statute 
" made or to be made, the benefit 
" and suit whereof is or shail be by 
" the taid statute limited to ike King^ 
'*his heirs or suooeasorsy and to 
'* any other which shall prosecute in 
«« that behalfT The forfeiture cre> 
ated by the 1 1th Anme, c 8, is not 
limited, either wholly or in part, 
to the King, and therefore does 
not come within either of the 
classes of cases provided for by 
the 2 (7. 1, c 20. 

Upon the construction of the 
English act, 31 Eliz^y c. 5, analo- 
gous to the 2 (7. ], Ir^ and in 
terms providing for the two cases, 
1st , where the penalty b limited 
to the King only ; or, 2dly, to the 
King and the informer ; this latter 
clause has been construed to in* 
dude, penalties limited **lo the 
" the poor <^ the parish and the in- 
** former.*' But this construction ii 
confessedly strained to include a 
caseotherwise unprovided for, there 
being no doubt that it was not the 
intention of the legislature to 
omit iu The reason is stated 
to be (see 1 Tidd P. p. 14, 15, 
citing the case of Lookup v. Sir 
7*. Frederic) that the action for 
penalties limited *'to the poor 
of the parish and the inforuier" 
was within the 7th Hen. 8, c. 3, 
which was rtptealedbylhe^lstEliz* 
G. 5 ; and tbiat this latter statute 
was made to narrow the time 
given by t heformer, and could never 
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hare been Intended to limit the 
action where the King was concern' 
ed, but to leave the action when 
giren to the informer alone^ un- 
restrained. Cogent as this reason- 
ing undoubtedly is, as respects the 
3ltt Eliz. Eng.^ it is wholly inap- 
plicable to the 2 Cr. 1, /r., which 
\%cumulative, leaving the previous 
Irish act, 28 Hen, 8, c. 21, pro- 
riding for the same cases as were 
provided for by the 7 Hen, 8, c. 3, 
Eng^ unrepealed. Therefore as 
neither the necessitv nor the rea« 
ion for the forced construction 
of the English act applies to 
the 2 G. 1, It , it is to be con- 
stroed literally, and does not 
extend to actions for penalties 
limited, as in this case, "to a cha- 
rity and the prosecutor. 

It will be borne in mind, that 
the reason given for the peculiar 
construction of the English act, 
assames that the statute, there- 
by repealed, provided for the 
case of penalties limited to a 
charity and the prosecutor. Now, 
the 2'iiHen. 8, c 21, /r., is a trans- 
cript in all material respects of the 
repealed English act which does 
not appear in the ordinary edi- 
tions of the statutes, but may be 
found at large in the fine edition 
printed by command of G. 3.-— 
The cases provided for by the 
Irish act are three : the first 
and second are the same as those 
mentioned in the 2 G. 1, /r., and 
31 Eliz. Eng.^ as to which, 
those statutes still further limit 
the time of bringing the action. 
Bat the third case of limitation 
pecaliar to 28 Hen.% Ir,y is where 
the statute penal gives the action 
&c^ to the prosecutor alone, and it 
is ^ ondyfor him or themselfe, that 
"^ such action^ bili, suit, or informa" 
^ tion bee commensed" 

In Barrett q. t. v. Johnstone, 
before mentioned, the Court of 



Exchequer held, in conformity 
with the English decisions, that 
this third clause of 28 Hen, 8, o. 
21, extends to actions for pe- 
nalties upon the 11 Anne c 8. 
For the demurrer, it was ar- 
gued that, the clause does not 
apply : as, one moiety of the pe- 
nalty goes to the workhouse, and 
only the other moiety goes to the 
informer ; and therefore the action 
must be by the informer, or infor- 
mers qui tarn, and cannot be com- 
menWd " onely for him or them- 
selfe.*' But the court adopted the 
argument for the plea, and held that 
it never was intended to leave this 
action unlimited in point of time. 
That this is not properly an action 
^t tarn : for there are but three 
kinds of action upon the statute : 
1st, at the suit of the King only, 
viz., by indictment, or information. 
2d, at the suit of the party qui tarn 
pro domino rege qiuim pro seipso 
sequitur, 3d., at the suit of the 
party alone. Com. Dig. action up^ 
on the statuU, E. 1. That this is 
not necessarily an action qui 
tarn : for, a charity cannot sue, and 
the action would be well brought 
by the informer in his own name, 
without qui tarn, and the penalty 
would be severed in the judgment. 
Dickenson v. Clare, 2 Kebl. 820, 
pL 30. Viner ab. action qui tarn. A. 
4, pi. 10 ; Balchin v. Clarke, Bar- 
nes 471 ; Rex v. Lovet,7 T.R. 152. 
That accordingly, this is to be con- 
sidered as properly an action by 
the informer alone ; and there- 
fore barred by the 28 Hen,, 8, 
unless brought within one year 
from the time of the ofience. 

The Editor regrets that it is 
not in his power to give a full note 
of the judgment in Barrett, q. /., v. 
Johnstone, but he has no doubt that 
he has correctly stated its principal 
points. 
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*' and emoluments.*' Thnf, the partnership subsisted ; and while it lasted^ 
the plaintiff and defendant must be coni>>idered aa having rirtoall^ held 
the office of Sab- sheriff between them. The nominal Sab- sheriffs being 
merely their creatures^ whose nomination was procured only as the 
means of evading the law. We therefore submit, that this partnership 
was, if not a direct violation, at least, a very gross evasion of the law, 
and repugnant to its intent and meaning ; so that a Court of Equity 
could not sanction, nor compel any discovery in respect of such a con- 
tract As already stated, it is not sought to rest this demurrer upon 
defendant's liability to penalties ; though, according to the allegation In 
the bill, it is plain that when the bill was filed the defendant was liable 
to penalties ; and also, was under the still more serious liability of being 
a party to each of the Sub-sheriffs' taking a false oath : for, how coald 
the Sub sheriff, under such an agreement with the defendant as that 
stated in the bill, take the oatl/prescribed by the 1 Ith o^ Anne f We 
therefore submit that this demurrer must be allowed. 



Messrs. •/. Z). Fitzgerald and Fiizgibbon, in support of the bill. — This 
demurrer is bad in substance, and informal. It does not appear in the 
bill, nor could it appear by any discovery sought by the bill, that the 
office of Sub- sheriff of the county of Dublin was ever held in trusty /or or 
by the defendant. He was Sub-sheriff once, and but once, so long ago 
as the year 1810. It is not stated, nor could it appear by the discovery 
sought, that since the defendant has been Clerk of the Peace of the 
county of Dublin, he ever was, by himself, or in the name of another, 
SubHsheriff of the county of Dublin. Therefore, he cannot resist the 
discovery and account, upon the ground that they would render him 
liable to penalties. But if, upon a wider construction than would be 
allowable of statutes so highly penal, it should appear that the defend- 
ant, by his agreement with the Sub^sheriffs, incurred penalties under the 
11th of Annef c. 8, and the other statutes following out the intention of 
that act, yet, all liabilities in respect of such penalties were extinguished 
by the 2 G. 1, c. 20, s. 3,* after two years from the time of the offence. 
Therefore, the demurrer relying on the penalties should have been cod> 
fined to the discovery and account of the partnership transactions, within 
the last two years ; and as it is not, it muf^t be overruled. Talbot v. 

Smith (a) ; Sout/tall v. (b). It is also to be observed, that the 

defendant's agreement with the Sub- sheriffs is expressly charged to have 
been made after they had taken the oath of office. He, therefore, did 
not incur any liability by the oath. 



(a) Ir. T. R.36\ 



(■*) 1 Young, 31 6i 



* See note unit p. IBP. 
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We contend that the defendant's agreement with the Sub-sheriffs, in Jan. 1839. 
fact, amoQQted to no more than that the defendant, having become their 
sarety, should superintend the general business of the office, as their 
solicitor, attorney, and general adviser ; and that, in return for his ser- 
rices, he should receive a certain proportion of tlte emoluments. He 
was not himself to fill the office of Sub-sheri£P, either nominally or vir- 
taally ; he was merely the conducting clerk. It is admitted on the 
other side, that a Sub<sheriff may have a clerk ; and it must also be ad- 
mitted, that he may pay the clerk out of the emoluments of the office. 
Part of the arrangement, it is true, was, that the defendant should re- 
ceive the emoluments, and pay a certain sum out of the profits to the 
Sub-sheriff. But in such an office as that of the Sub-sheriff, where the 
chief emolument is made up of small sums constantly dropping in, there 
conid not beany arrangement more natural or convenient. 

Bat, as already observed, this demurreMs informal : it is too large, and 
is OTerruled by the answer. The bill charges, " that the defendant has 
^ in his house, in his possession or custody, certain other books relating 
" to the matters aforesaid." To this the defendant has demurred. The 
"matters aforesaid" must obviously mean, the several matters before 
sbUedfta to some of which the defendant has answered. Again: three 
classes of partnership transactions are stated in the bill : first, as to the 
Sheriff's office ; second, as to the office of Clerk of the Peace at the Re- 
gistry Sessions in 1832 ; and third, as to the office of Clerk of the Peace 
at the Tithe Sessions in 1834. There is no distinct prayer as to each 
of the classes of transactions; but the bill prays, "that an account 
may be taken of all and every the said co-partnership transactions ;" 
and to this the defendant has demurred, although he has answered, and 
does not pretend to refuse any discovery or account, in relation to any 
of the said co-partnership transactions, except that relating to the 
ofBce of Sub-sheriff. This demurrer, therefore, must be overruled. 
Wynne v. Jackson (a). 



Mr. Mii/eTf Q. C, in reply. — It is not stated in the bill, that there 
was any partnership of the office of Clerk of the Peace for the Registry 
Sessions or Tithe Sessions ; on the contrary, what is stated appears to 

negative every idea of such a partnership. [Master of the 

Rolls. Is there not stated an agreement, that all the profits of the 
Clerk of the Peace, at those Sessions, were to be divided equally 
hetween the plaintiff and defendant, in consideration of the plain- 
tiff's services ?J — Yes: the defendant being Clerk of the Peace 
during the pressure of public business at those sessions, gave to the de- 
fendant a temporary employment as liis clerk or assistant, and when 



{(') 1 M'Clcll. & Young. 35. 

r 



194 



CASES IN THE ROLLS. 



Jan. 1839. 



FITZGERALD 

V. 

ARTHURE* 



he had no further occasion for his services, discontinued them. This 
was not a partnership : and it is to be observed, that the terms, " part- 
nership,*' and " partnership transactions," are, in the statement, charges, 
and interrogatoiies of the bill, applied exclusively to the transactions re- 
lating to the Sub-sheriff's office, of which several are stated. Conse- 
quently, the meaning of " all and every the said co-partnership transac- 
tions," in the prayer, is fully satisfied, though limited to the transao* 
tions relating to the Sub-sheriff's office. — [Master of the Rolls. The 
difficulty which presses my mind is this : — The ag^ements respecting 
the Registry and Tithe Sessions, though they may not be designated 
^ partnership transactions" in the body of the bill, might very well come 
in under that description in the prayer. If I should hold, that "all 
and every the said co-partnership transactions" refer, in the prayer, ei- * 
clusively to the matters relating to the Sheriff's office, then, the bill will 
contain no prayer as to the matters complained of respecting the Regis- 
try^ and Tithe Sessions. Similar objections to those made to the 
form of this demurrer I have observed, in almost every case where the 
demurrer was coupled with an answer. No doubt, there may be a de- 
murrer with an answer ; but I have rarely, if ever, known the experi- 
ment to succeed, in consequence of the extreme difficulty of keeping the 
two distinct at all points.] — It is really impossible to read the bill 
through, without being convinced that there is an accidental omission 
in the prayer ; and this additional defect in the bill ought not to preja- 
dice the demurrer. But, upon this point, it is submitted that the 
words *' CO partnership transactions," in the prayer, should be constmed 
to mean what the same and similar words indisputably mean in the 
body of the bill, and that they should accordingly be confined to the 
transactions relating to the Sub -sheriff 's office. 

As the objection respecting the defendant's liability to penalties is not 
pressed, and the first cause of demurrer is that relied upon, there 
was no reason for confining the demurrer in the manner suggested 
upon the other side. — [After shortly restating the general argument for 
the demurrer, counsel submitted that this demurrer must be allowed.] 

January 25th. Curia €uiv. vuU, 

The Master of the Rolls, after stating the contents and prayer of 
the bill, and having distinguished the parts respectively answered and 
demurred to, delivered the following judgment :— 

Two causes of of demurrer are assigned on the retard, hot one only, 
the want of equity, has been insisted on. This rests upon the alleged 
illegality of the contract sought to be enforced, which is said to contra- 
rene several acts of parliament relating to the offices of Sub-sheriff and 
Clerk of the Peace ; and, therefore, such as a court of Equity would not 
enforce. 

It is stated in the bill, that the defendant, being an affluent man, and 
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bring bflaenoe with the High Sheriffs, usually recommended persons jr^m. 1839. 
for the oflice of Sab-sheriff. It is further stated, that during the sere- v^p-s,^«^«/ 
nl soocessi^e years for which, at the defendant's instance, persons were fitzgbrald 
nominally appointed to the office of Sub-sheriffs of Dublin, the defendant 
was to direct and generally manage the business of the office, and have 
its profits and emoluments, and be the person liable to the several High 
Sheriffii for any default or miscarriage. It is therefore plain, that the 
defendant was, infaety the Sub-sheriff for these several successive years, 
in contravention to the 11th o£ Anney c 8 ; and, consequently, that the 
ptrtnership contract growing out of, and based upon this illegal pro- 
ceeding, is one upon which this court will not compel any discovery, 
nor give any relief. 

The llth o£ Anne, c. 8, s. 1, after reciting the previous statutes, en* 
aeting, in substance, that no person shall, directly or indirectly, continue 
in the office of Sub-sheriff for more than one year in the same county, 
sod the various means by which the said acts had been *^ notoriously 
elnded," and the consequent mischiefs, enacts " for remedy thereof, and 
"for the better and more effectual execution of such wholesome and ne- 
''cessary laws" — ** that all and every of the laws and statutes (then) in 
" forces for or touching the office of Under-sheriff, and not (thereby) 
" altered or repealed, shall be duly put in execution according to the tenor 
^ijfiht $aid lawSf and under the penalties t/ierein contained." The tenor 
of those laws and statutes evidently runs against any plan or contriv* 
ance whatever, by which a person shall hold the office of Sub-sheriff for 
or in the name of another, or continue, directly or indirectly, as Sub- 
sheriff of the same county for more than one year. 

It is needless to go through the very numerous class of cases, shewing 
that a court of equity will not enforce or give any relief upon an illegal 
contract ; and that it will look beyond an evasive agreement to the 
real contract of the parties. 1 shall, however, mention two cases, which, 
like the present, arose out of breaches of statutory enactments. — The 
first is Armstrong v. Armstrong, and Leuns v. Armstrong, (being cause 
and cross-cause (a). In that case, an instrument was executed, pur- 
porting to be a deed of paftnership, its real object being to protect an 
nsarions contract, and secure the loan of money at 10 per cent. No 
illegal stipulation appeared npon the face of the instrument, whereby 
one Armstrong, who was a pawnbroker, agreed with one Warner, that, 
in consideration of the sum of £2,000 advanced by the latter, they 
should carry on the trade of pawnbrokers, in partnership, for the term 
of fourteen years, determinable by either party, on giving one year's 
notice to the other; and that, on the determination of the partnership, 
Warner should draw his £2,000 out of the concern, and in the mean 



{a] 3 M\l. & Kee. 45. 
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Jan^ 1839. time reoetre £50 erery three months* at his share of At profits* Thus 
^•^V"^*^ the 10 per cent was regakrly paid for several years ; bat Warner never 

ITTZOJBRALD interfered, and the bosinoss was carried on, and the pawnbrokers li- 
cence taken ont by and in the name of Armstrong' only ; nor wu any 
daini of partnership set up, nntil after the death of Armstrong, when 
his children having filed a bill for an aoooant of his assets, makiBg War- 
ner a party, Warner filed a cross bill, claiming to be entitled as partner 
nnder the deed already mentioned. The sole'qnestion in the cause was, 
Whether or not the contract was bond /idSs— Whether it was really the 
intention of the parties, that Warner shonld be legally and actually the 
partner of Armstrong in the pawnbroking bosineas; the noupablica> 
tion of the partnership, as required by the statute regulating the oflke 
and duties of pawnbrokers, being accidental, and merely subjecting 
Warner to penalties ; or, was it fraudulent in its inception, and intended 
either to establish a secret partnership, contrary to the statute, or not in* 
tended to establish a partnership at all, but merely to screen and secure 
an usurious transaction ? 

The Master of the Rolls, looking behind the deed, at the conduct of the 
parties, was of opinion that the claim now set up was not hwtd fide, and 
dismissed the cross -bill with costs. The case being then brought npon 
appeal, before the Lord Chancellor Brougham, the Master of the Rolls' 
decree was affirmed. In his Lordship's judgment in the case» after stat- 
ing the transactions between the parties, he sajrs, p. 66 : — *^ The question 
** is, whether or not any man of plain and ordinary ondei^tandbg can 
<< hesitate a moment how he shall exphiin all this, and to what contract} 
*< if partnership there be in the matter, all this acting shall be referred ? 
<' There were times when courts of justice took a delight in vainsub- 
<' tleties and absurd refinements, as if their duty ever was, what ee^^ 
«' tainly was their frequent object, rather to shew their ingenuity than 
<* to get at the truths and to astonish ordinary minds by coming at nn- 
*< expected conclusions, founded on bare possibilities; rather than 
<' satisfy the justice of the case, by deciding as all mankind besides 
*< would decide nndoubtingly. Those were the times when the most 
^ ordinary actions of men were wrested to humour inferences hardly r»- 
*^ tional, though not absolutely impossible, and when the words of men 
** were tortured and made to bear the meaning most remote from the 
«' real truth. Happily, we have outUved those follies, the pride of the 
<< older times, and the remains of the dark scholastic ages. Judges aie 
<< now content to see things as ordinary men do, and when facto come 
« before them, to draw from them the inferences as to conduct which a 
"jury would clearly deduce. To the facto in this case I cannot shut my 
<« eyes, nor can I avoid the conclusions to which I know as certainly 
«< that any jury must come, to whom they might be submitted by an 
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"inae, as I know tbat I fit here. A secret anderstanding, amoanting 
''to a collateral agreement, snbsisted between the parties, in execution 
'ofwhidi it was that Warner was, if a partner at all, a dormant or 
''McrsC, nay, a partner oonoealed and not merely dormant ; carefully, 
"designedly, craftily concealed, breaking the statutory provisions, not 
"so mnch by nonfeasanee or mere omission, as by a course of cunning 
" oontrivance. The existence of both agreements, the open and the 
"secret, is dear, and they were parts of one contract wholly iUegaL** 

In this eloquent language there is sound sense : it truly states the 
doty of a court of Equity ; and, in its exposure of the artifice by which 
the kw was to be set at nought, might nearly be applied to the contri- 
Tuice in this case, but that here, there is scarcely a form or semblance 
of propriety to raise a question as to the intention of the parties. 

The other case which I shall mention is Harmer y. WettmacoU (a). 
There, one Richards, being the proprietor of a newspaper, prevailed on 
ooe Bowden, who was a journeyman printer on the establishment, to 
make and deliver to the Stamp Office, an affidavit that he was the pro- 
jHietor of the papei^ in contravention to the 38 G. 3 & 78. Afterwards 
Bowden, with privity of Richards, agreed to sell one moiety of the paper 
to Westmaoott, and subsequently without any authority from Richards, 
agreed to sell to the same person the other moiety also. Richards hav- 
ing become insolvent, his assignee filed a bill to set aside the sale, on the 
gTonnd that, as to the first moiety, it wlis fradulent and for inadequate 
consideration ; and as to the other, void, Bowden having no interest in 
the paper, nor any authority from Richards. This bill was dismissed 
with costs : and it is to be observed that the plaintiff in this case was the 
assignee, not of the peraon who made the affidavit in violation of the 
statate^ but of a party privy, at whose instance that violation was com« 
mitted. The Vice Chancellor thus concludes his judgment in the case : 
** No relief can be given, in a court of justice, to those who shew that 
" they thought proper to disappoint the poliey of the laWy and to do tliat 
" which the policy of the law requires should not be done." 

1 might multiply cases to the same effect, but the two just mentioned 
are sufficient to shew that the plaintiff in this case cannot have any dis- 
covery or relief respecting the partnership of the Sub-sheriff's office — an 
ngreement so repugnant to both the letter and the spirit of the law, so 
inischievons, directly by its effects, and indirectly by its example, and so 
prejudicial to a wholesome state of society, t&at for the sake of the 
law, and of public morals, it is the duty of a court of £quity not to favor 
or relieve, but to censnre and discourage it. 

Bat while the cause of demurrer is clearly sufficient in substance, a 
diffieolty arises from the form of it It covers too much ; it extends to the 
prayer for an account of " all and every the said co-partnership trans- 
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(a) 6 Sim. 2S4. 
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<* actions," which the conrt most constme to indade all the matters of 
complaint which woald admit of each description, and for which, if not 
80 included, there would be no prayer. But as to several of those trans- 
actions, the defendant has fully answered, and does not pretend that an 
account should be refused. What then is the court to do between the 
justice of the case, and the technical objection ? 

In ordinary cases, as in Devomker v.Newenham (a), when the demnr- 
rer is overruled for informality, but g^od in substance, the rule is, that 
the demurrer is overruled pro forma, and that the defendant shall be at 
liberty to take it oflF the file, and demur again, as he shall be adraed, on 
payment of costs.* But here, as the discovery and relief sought and de- 
murred to involre matters of a criminal nature, and the plaintiff is jMr- 
iiceps criminisy he must bear his own costs, according to the rule in 2>0- 
benham r. Ox (b), I shall therefore say,—* 



Order. — Overrule the demurrer, and let the defendant best 
liberty to file another demurrer, confining it to so much of the 
plaintifiTs bill as seeks any discovery or relief touching the 
partnership transactions in the bill mentioned, or relating to the 
profits of the office of Sub-sheriff of the county of Dublin ; and 
let the parties abide their own costs. 

(a) S Scb. & Lef. 199. (bj I Ves. Sen. 275. 

* See Dalify, Kirwan, ante 16«. 



Thursday, January 17th. 

PRACTICE— APPLICATION, BY PLAINTIFF, FOR LEAVE 
TO EXAMINE ONE OF THE DEFENDANTS. 



The plaintiff's 
HpplicaUon for 
leave to exa- 
mine one of 
the defendants 
as a witness, 
though 
almost of 
course^ must 
be on notice. 
The plaintiff' 
in such case 
takes the or- 
der subject to 
all just excep' 
tions at the 
hearing, as to 



Blake v. Blakb and others, 

Mr. Lyons, for the plaintiflF, mored that he shonld be at liberty to ex- 
amine one of the defendants as a witness; the usual side-bar rule, for the 
examination of one of the defendants^ being applicable only as between 
co-defendants. 

The Master of the Rolls asked if notice had been given ; and 
said, that although this motion is almost as of course, yet, it was one of 
that class, the nature of which suggested the possibility of objectioB on 

the competency of the witness. 
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the odier Mep and in which therefore^ the coart requires nolioe to jr^m, 1839« 
be^ren that the parties may have the opportunity of objecting. ^^^V'^^ 

BLAKE 

Wednesdt^y January 2Sd. ^*^^ 

Accordingly, the motion having been renewed on notice :— - 
Mr. Crau^brdy for the defendants, submitted, that if the plaintiff's mo- 
tion should be granted, he should be put under terms of going to hear- 
ag without joining issue with the defendant to be examined ; Winter 
i.KaU{a)\ but, 

The Master of the Rolls refused to put the plaintiff under terms ; 
bat said that he must take the order, subject to any objection which 
might be made to the competency of the witness at the hearing, and to 
all just exceptions. 

(o) Dtcken8,595. 



Friday^ January %hOu 

PRACTICE^COUNSEL'S CERTIFICATE TO EXCEPTIONS— 
72d NEW RULE— O'KEEFFE'S ORDER, 

(10th July, 1789.) 



Adamson v. Jameson and others. 

Mr. RicHARB Cotton Walker moved that the Master in this cause 
might proceed to make his report as to the exceptions taken by the de* 
fendants' answer, notwithstanding the objection taken to the certificate 
of coQDsel, at foot of the said exception. 

The certificate was in the words of the 72d rule, (November, 1834,) 
** that the exceptions were proper and necessary," &c ; but omitted to 
state that the counsel had " read the bill and answer, and had read and 
^proved of the exceptions," as required by the old rule, (10th July, 
1789, O'Keeffe.) For this omission, counsel objected to the exceptions 
in the office ; and the Master, having allowed the objection, declined to 
entertain the exceptions. It was now insisted, that the certificate under 
the 72d New Rule was quite sufficient. 

Mr. Fiizffibbony controy said that the New Rule does not avoid the 
obligation of the old one ; and it was but reasonable, that counsel 
should certify he had read the pleadings, before he gave the certificate 
as to the exceptions. 



At the foot 

of exceptions 
taken to an an- 
swer, the cer- 
tificate of 
counsel need 
only sute that 
** the excep- 
tions are pro- 
per and neces- 
sary, and not 
taken ortenred 
for delay,'* 
according to 
the 7 2d order, 
(Not. 1834,) 
and need not 
•tste *' that 
hehasresdthe 
bill and an* 
Bwer, and has 
read and ap- 
proved of the 
exceptions/' 
according to 
the old rule^ 
(10th July, 
1789, 
O'Keefle.) 
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Jan. 1839. Master op the Rolls.— The certifioate in this case is quite snffi* 
cient* It oannot be sopposed tliat anj gentlemaii woold certify thst 
an answer was short or insufficient, without having read the pleadbgs. 
Yon had therefore better proceed to argne the exceptions before the 
Master. 



ADAMSON 
JAMESON. 



Wedneaday^ January SOlA. 
PRACTICE— NOTICE OF MOTION. 
CuRREEN V. Walsh and others. 

A ^sM^ ^t The notice of motion in this case was for leare '* to amend the bill 

A notice ot 

motion should in the several particulars specified in the affidavit of A. B., this day filedi 
mat^er^of the ^^ without prejudice to the injunction/' &c. 

applicatioDt to 

court should The MASTER OF THE RoLLs Said he would not make any order apon 
My** Beit so." the motion, as the notice was defective, in not specifyinff the amend- 

the officer mey * « o 

be enabled, by ments sought. Reference to an affidavit for the particulars of the appli- 

nod^I to Awne ^^^®° ^ insufficient The notice should fully state what the party k 

the order. about to apply for, so that, upon reading it, the court may know es* 

notice of mo* ^^7 what is desired ; and that if, after hearing the counsel, the court 

tion WAS for should say, ** Be it so," the Officer may be enabled, by fullowiug the 

omend the bill notice, to frame the order. No rule.* 

in the several 

particulars 

specified in an affidavity** the court refused to make any order. 

• 5ee Gordon t. Breoku 6 Law Bee. N. S. 86\ 



Friday, February, I si, 

INJUNCTION TO STAY WASTE 

Sir Wm. a. CiiATTERTON, Bart., v. AVhite and others. 

A demise of {q this case a conditional order bad been obtained upon a previous 

•• landf with -^ .....1 .. .- *• 

** the bog and day, for an injunction in the nature of a writ of estrepement, to restrain 

" filial A/am 
<< thoremnto 
" adjoining,-' does not confer upon the lessees a right to cut turf for sale. 

Whete an ancient lease (upon which a qvestion arises as to the power to cut turf for 
sale) is lofft, the recitals of the terms of the demise in a renewal will be taken as evidence 
of the terms of the demise, even against an alleged Wfer of the right* 

IfiMcr is relied upon it must be shewn to ha?e been uninterrupted, as against the 
landlord. 

Costa of proceedings for an injunction, in the nature of a writ of estrepement, 

d which does not pray an account or answer, are seldom, if ever, given to the landlord. 
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tk defendant White, and tbe cither defendants who were hig underte- FA. 1839. 
nantB, from catting turf for sale upon the lands of Tooreen, in the county 
of CorL The order had been made absolute agatnst all the under*te- 
naot8» White, the im mediate tenant, alone shewing cause. 

The bill upon which the order had been obtained (and which did not 
pny an aooonnt or answer), was verified by affidavit, and stated a lease 
of the lands in question in the year 1775, to the ancestor of the defend- 
ftot, for three lives, with a covenant for renewal ; a subsequent convey- 
ance of the reversion in fee to the ancestor of the plaintiiF, and renewal 
of tbe above lease (dated 2d October, 1800), from the ancestor of the 
plaintiff to the ancestor of the defendant In this lease, under which the 
defendant now claimed, the granting words were, ^^ the lands cf Tou* 
^neea, in as large and ample a numner as they were formerly held and 
^a^ofei by B^ and his under-tenantSf with all the easements^ appurte- 
*^ naneeSf 8fc^ thereunto belonyinyJ* There was no mention of bog or 
noantain in the lease of 1800, and it contained a covenant to uphold 
aad keep tlie demised premises. The bill further stated, a bill filed in 
the year 1813 to stay waste on those lands, and an absolute injnnc« 
tioB order obtained thereon. It then stated the catting of large quan- 
tities ef tarf for sale, and prayed an injunction to restraia defendants, 
onder-teoants and laborers, from catting turf upon the said lands, for 
any other purpose than the necessary oonsamption of the tenants im 
their hooses open the premises. 

After the conditional order was obtained, leave was granted to the 
parties on both sides, to file supplemental affidavits (a), the material 
statements in which were, that defendant White had never been served 
▼ith the conditional order for injunction in 1813, altliongh named 
therein. But, to this it was answered, that the lands were then in his 
possession ; and that an attachment had been executed against one of 
the tenants in occupation, for disobedience to the ii^unction. 



Mr. EeaHngey Q. C, shewed cause for defendant White. — The lease 
oi 1775 is not forthcoming on either side. The defendant in his affi- 
davit states, he believes the terms of the demise thereby were '^ of the 
^ lands of Tonreen, with the bog and mountain thereunto adjoining, 
"containing several hundred acres." This statement is uncontradicted 
on the other side, although the opportunity was'given for answering it, 
if untrue ; and they have answered as to other points. We also swear, 
upon belief, that the right to cut turf was always exercised, and with the 
privity of the landlord, during the continnance of the old lease. It 
most therefore be taken, that our uncontradicted statement of the terms 
of the demise, accompanied by the assertion of the right, is a true state- 
ment of the terms of the lease of 1 775, which, therefore, being a demise 



(a) See Stwenkam ▼• CakiU and others, 6 Law. Rec.* N. S. 373. 
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of bog, qua bog, conferred a right of catting turf for tale. In IBOO, a 
new lease (the subject of the present snit) was made, and the lands, &&, 
were thereby demised '* in as large and ample a manner as they had 
<* formerly been held and enjoyed by B., &c." These words oontinae 
the right nnder the old lease, to the lessees of the lease of 1800; and 
eveoP if that lease was silent on the subject, this case is similar to that of 
an open mine, and the right would continue. 

Mr. Brooke^ Q. Cand Mr. Berkeley ^ cohAyi.— The lease of 1775 is 
not in existence, but no intendment is to be made against the landlord, 
on that account, as it should properly be in the custody of the defend- 
ant In its absence, the best evidence of its contents must be the lease 
of 1800, which professes to recite the old lease fully, and states the old 
demise precisely in the words of the new, without any mention of bog or 
mountain. But, even admitting the words to hare been as stated by the 
defendant, they would not confer a right to cut turf for sale, unless the 
land demised was valuable only as bog, and this is directly contradicted 
by the affidavits. Then as the lease of 1775 did not confer a right to 
cut turf for sale, the ueer during the existence of that lease could not 
have established it : for the tortious acts of a tenant will not oust 
the landlord. It is therefore plain that no such right exists ; as the 
lease of 1800 neither created nor continued it 

Master of the Rolls.— In the absence of the old lease, the ren- 
tals of it in the new are the best evidence of its contents. But I would 
not hold that a demise ** of land, with the bog and mountain thereunto 
adjoining,** conferred a right upon the lessees to cut tnrf for sale. 

Mr. KeeUinge, in reply, relied upon user from 1775, without intermp- 
tion as regarded White, who had never been served with the previons 
injunction.— [Master of the Rolls. If user is relied upon at all, it 
must be shown to have been uninterrnpted. Here, although White was 
not a party, there was a regular judicial proceeding in this court, upon 
the same subject matter, and grounded upon the same documents within 
twenty-five years, with an adjudication in the landlord*s iavor.J — ^Tbe 
defendant states in his affidavit, that the plain ti£F bought up the interest 
of one of his under-tenants for the purpose of obtaining '' a footing on the 
bog" and cutting turf for sale. 

Master of the Rolls. — Such a dealing could not prejudice the 

plaintiflTs right as a landlord to this injunction. 

Conditional order made absolote. 
Mr. Brooke applied for the costs. 



Master of the Rolls.— In injunctions of this nature, costs are 
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iddom or erer given. The proceeding is very favorable to the land- p^^ 1839. 
lord, who obtains a perpetual injunction by a very summary process, and 
It small delay and expense. It has therefore always been considered, 
diat a landlord, coming into court for an order of the description here 
preyed, must abide his own costs. 

^ No costs. 




Monday^ February ^ih. 

COSTS— SOLICITOR OP DEFAULTING RECEIVER. 

Executors of M'Bride v, Clarkb and others ; and other causes and 

matters. 

Mr. Litton, Q. C, moved that it might be referred to the Master to a defaulu'ng 
tax and certify the costs due to Henry Southwell, as the attorney and f«cei^fr cannot 

, , , , hxve the costs 

lollcitor of the late receiver in these causes. of his proceed- 

Mr. SoiithwelFs affidavit stated several classes of costs due to him as ^"^"^ r^^'V!"^ 

sum louna to 

tttoniey and solicitor for the late receiver, and, amongst others, be due from 
costs of evicting the interests of defaulting tenants, and of pro- ^.^^ shal/have 
ceeding against their sureties, and also of re-letting the lands, all of '^^u V^^ ip* 
which proceedings had been taken at the proper cost of Mr. Southwell, his own proper 
and under and in execution of the orders of this court. ^^^» **"^ under 

tlie orders of 
tills court, the 

Mr. JIf 'i&niia, on behalf of several creditors, opposed this applica- "^**^.'*'^'" o*"^® 

^D. This is the solicitor of a defaulting receiver, who cannot be al- brought cer. 

lowed his costs, until the balance which the Master has reported i^J^ '*^'-^ *' 

td be due from him to this cause, and for the non-payment of which he defaulting te- 

itts been attached and removed, shall have been paid in. The Master ^Jj^ stireties 

lias reported no less a sum than £541. 12s. 9d. to be due from Mr. &c. &c. 

Soathwell's client to this cause. soHciior was * 

entitled to be 

Mr. IL CoUUm Walker^ on the same side with Mr. lAUon^ submitted, of buch pro- I 

that although as to the costs for which the receiver was personally liable, ce«<)Jng«^ o^^ ^^ 
as for instance the costs of passing his accounts, his solicitor must look to ^ourr. 
bim only ; yet, the costs of the several proceedings taken by order of the ' ' 

court, and for which the receiver was not personally liable, — e.g. the costs 

of the ejeetments, &c. — should be paid out of the funds in court to the i 

credit of the cause, for in these proceedings the court is really the client. 
A diflFeroDt doctrine would be productive of the most serious incon- 
Tcnience* I 

Masteu of tuk Rolls. — I was at first disposed to think this appli- 
cation against principle ; but, on consideration, am of opinion, that the 

2 B t 
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FA. 1839. difltioetion taken by Mr. Walker ihoold be obeerred ; aod tbat» at to tht 

^■^^^"^^ costs of executinir its own orders, tbe ooort sbonld, as fiur as it cun, 

^ secure tbe solicitor. I sball, tberefore, gir e Mr. Soatbvell bis eosti in 

CLABKE. ^be ejectments, and of proceeding to let tbe lands, kc^ and of thii 

motion. 

Order.— Let tbe Master certify tbe amoont of Ibe taxed costi, st 
law> of tbe ejectments brongbl pursuant to tbe orders mads is 
tbe first cause, bearing date, respectively, tbe 31st of March, 
1826, and tbe 13tb of November, 1826, and also of tbe pro- 
ceedings at tbe petty-bag side of tbis court, on tbe recogniiaaoe 
of Jobn Horan and bis sureties, in pursuance of tbe orden, 
bearing date, respectively, tbe 25tb of July and IStb of No- 
vember, 1827, and declare tbe said H. Soutbwell to be entitled 
to be paid tbe amount of sncb costs ont of tbe funds in theie 
causes, witb tbe costs of tbe present order. Refuae tbe rest of 
tbe motion : tbe court declaring tbat tbe costs of tbe late receiver 
in obtaining the several orders and reports mentioned in the 
said affidavit of H. Soutbwell, ought not to be paid out of the 
funds in these causes, until the balance of £541. 1 2s. 9d., cer- 
tified to be due by him, witb interest tbereon, shall be pud. 



Wednudt^^ FAruar^ 6tk 

COVENANT TO REDUCE RENT OF FREEHOLD FOR A 
CERTAIN SUM— PERSONAL ESTATE. 

In tbe matter of Louisa Crofton, a minor« 

Where O.C. Mr. R. F. Franks, on behalf of tbe petitioner Frances Crofton, a 

for li?M f«. creditor of George Crofton, Esq. deceased, tbe lather of the minor, 

newable for moved that the Accountant General might he directed to transfer to tbe 

the yearly rent ^^^ Frances Crofton or her attorney so much of tbe government 3^ per 

of £9^ and ^eut consols, then in the Bank of Ireknd to the credit of this matter, st 

nantcd, that if would be equivalent to the sum of £300, being the sum paid into bank to 

?e!n^!L^ the credit of this matter, by the assignees of Henry Lanouie^ to fine 

should be down the rent of £20 per annum, reserved by a lease made by tbe said 

down the said ^^'S^® Crofton to the said Henry Lanousei and pursuant to a covenant 

rem, it fthould therein contained. 

psyment of I^ appeared by tbe affidavit, &c, to ground tbe present applicatioiif 

^^)d th ^^^ ^^^ petitioner was a simple contract creditor of tbe said Georgs 

the said sum 

of iffSOO, being paid after the death of G.C^ was personalty and should go not to his 

heir, but to his executor. 



In re 

CROPTOH 
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Cnrfbn, In the tnin of £900 and upwards, being the amoant of ad* J?eft. 1839. 

ranees made hj her to him. In the year 1832, and which he by letter 

acknowledged and promised to repay with interest Within one year 

afterwards he died, without having made saffioient provision for his '^ minor. 

debt to the petitioner, and not having any available personal property, 

but seised of certun freehold premises at Kingstown in the county of 

Dnblin, and leaving the minor, his only child, and heiress-at-law sur- 

riring him. 

It also appeared, that the sud George Crofton, by indentures of lease 
and release, dated the Ist Nov., 1829, demised to one Henry Lanouse 
and his heirs and assigns a part of the said freehold premises at Kings- 
toira, for three lives, renewable for ever, at the yearly rent of £20; 
and that the last mentioned indenture contained the following cove- 
nut: — «And the said George Crofton doth hereby, for himself, his 
*< heirs and assigns, covenant, promise and agree, to and with the said 
''Henry Lanonze, his heirs and assigns, that, in case the said Henry 
*^ Lsnome shall be minded at any time during the term hereby demised 
^ to fine down the rent, that on payment of the sum of £300, the said 
"rent shall be reduced from the sum of £20, and the said Henry La 
** noose, his heirs and assigns, shall hold the said premises for the re« 
''nainder of the term hereby demised, free from any rent whatsoever." 

Under and in pursuance of this covenant, the assignees of Henry La« 
nouse,in the year 1836, came in by petition in this matter, and by leaveof 
the eonrt, paid into the Bank of Ireland, to the credit of this matter, 
the sum of £300, and obtained a deed of release of the said yearly rent 
of £20, approved of by the Master, and executed by the guardian of the 
fortone of the minor. 

There were no specialty debts of the said George Crofton ; and the 
iole question on this motion was, whether the sum of £300 paid in by 
the assignees of Lanonze was personal assets available for payment of 
George Crofton's debts, or part of the realty which should go to his 
beir? 

Ad application precisely similar to the present was made last Trinity 
Term, but as there had not been at that time a personal representative 
niied to George Crofton, in this country, the motion stood over for that 
pvpose. The question, however, was then discussed by the counsel, 
and eonsidered by the court. 

Mr. R, F* FrankMy for the petitioner, submitted, that the covenant is 
in effect a conditional agreement to sell. That where the contract is 
sbsolote, but not executed until after the deathof the contractor, the heir 
» a oaked tmstee for those entitled to the personal estate ; and that the 
prindple is the same, where the contract being conditional in its ori- 
gin has become absolute by the performance of the condition. That 
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In re 

CKOFTON 

a minor. 



in this 4iMe» the performance of the condition did not depend either 
upon the will of the heir or of the execator, but upon the tenant and his 
representatives ; and therefore, that the sam of £300 paid in by the 
assignees of Lanouse . was clearly personal estate, applicable to the pay- 
ment of George Crofton's debts, Lawe$ ▼• Bennett (a) ; TawnUy r. 
Bedwell(b); Ripley v. Waterwarth (c). 

A personal representative of Greorge Crofton having been since 
raised, counsel now renewed his application. 



Master op the Rolls. — When the matter of this petition was 
moved some time ago, I l6oked into the oases then cited, and found that 
they sustained the application. 

Order. — Declare that the sam of £300 in the petition mentioned, 
as having been paid into court, and invested in government 
stock, was part of the personal estate of George CrofVon de- 
ceased, the father of the minor ; and let the Accountant Gene- 
ral of this court transfer to the petitioner Frances Crofton, or to 
her attorney, so much of the Government 3j^ per cent consols, 



&c., &c. 



{a) 1 Coz. 167. 



(6) 14 Ves. 690. 



(c) 7 Ve&. 4i5. 



Thursday^ FAruary 7th, 



PRACTICE—BILL AMENDED AFTER ANSWER. 



O^Grady, V, Barrt and others.* 



The amend- 
ed bill is ihe 
bill ; therefore, 
thouch the 
original bill 
may have been 
answered, an 
application 
that the 
amendments 
may be taken 
as confessed 
id improper : 
it should be, 
tliat the bill 
may be taken 
as confessed. 



This was an application that the amendments should be taken as con- 
fessed against the defendants Richard Harrold and J. II. Barry. Since 
the notice of motion had been served, the answer of J. H. Barry b&d 
been filed, and the solicitor of Richard Harrold now appeared 
and stated that tlarrold^s answer had been prepared and sent to the 
country tu him ; he therefore prayed the court to give a few days* time 
to file it. 

The counsel for the plaiutiflPs said he did not object to Harrold'8 
getting a few days to file his answer, and therefore, that he should only 
apply for the costs of the present application. 

Master of the Rolls. — Yon cannot have costs; as yonr motion 
that *^ihe amendments may be talcen as confessed" is irregolar. Tbe 

* Sec the former application in this causei ante p* 11. 
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uoeoded bill is the bill, and therefore where the amendments are not JFeb. 1839. 
aofweredy the bill is not answered, and year application should bare 
been that the bill may be taken as confessed. — The parties consenting, 
the court ordered that the defendant R. Harrold should have one fort- 
night to file his answer, and no costs of this application. 

No costs. 



OORADY 

V. 
BARRY. 



nursdaiff February 7th, 

SALE UNDER DECREE— OUTSTANDING JUDGMENTS- 
ALLOCATION OF PURCHASE MONEY. 

Greene and another, v. Elliott and others. 

Mr. Wm. Brooke, Q.C, on behalf of the defendant, John Millett, bar- pj^^^ 

ing the carriage of the decree, moved, that it might be referred to the J^^ that there 

Master to inquire and report the several sums remaining due under the outstanding 

decree in this cause for principal and interest, arrears of jointure and judgments not 

.1 i.1^ 1 I 14. . proved in the 

annuities, and the costs of the several parties as decreed, as rar as the cause, this 

purchase money of the lands already sold will extend ; and th^t the said [J^"^ ^' *^^ 

Master do report the same according to their respective priority ; and the party hav* 

that the said Master may be directed to set apart a sufficient sum out ^"^^ ofThe 

of the funds to pay the costs of this motion, and of the reference there- decree, refer it 

under, and of drawing out the said funds ; without prejudice to the puicha- to ascertain^' 

ler's riirht to interest and costs, in case his said purchase shall not be ^« sums due 

. , under the de- 
completed, cree. and to al- 

Seoondly ; that the said Master may be at liberty to receive the ^^^^ ^^® P"'^- 

, , • , chase moDey« 

charges of all such outstanding creditors of the said James Bradstreet without preju- 

EUiott, (under whom the defendant John Elliott derives) in the plead- pu^chLm 

logs and the decree mentioned, who may have hitherto neglected prov- insisting that 

ing their said demands, and who may now be inclined to prove the same ; chaM money 

and that the Master may be at liberty to report the same when proved, ^^^ "^' ^ 

notwithstanding his former report, and the final decree had thereon : or, aclear^titlT ' 

for such other order, &c. *»" J»*^ 

The lands of Grange and Kiltown, in the pleadings mentioned, had and under' 
been sold under the decree in this cause, for the sum of £6,700, on tlie '^'^^r^r 
30th of April, 1838. The purchase money had been lodged, and the •oce in de- 
sale confirmed; but the conveyance had not as yet been made, nor had ^^^ "*'' 
the purchaser gone into possession, in consequence of a number of judg- 
ments not proved in the cause, appeafing on record against the estate, 
each of nrhich, the purchaser insists, is an objection to the title. Of those 
judgments, the greate^number had b/sen paid, and warrants were being 
executed to satisfy them ; and as to the others, notices had been served, 
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QRBBNB 
V 
ELLIOTT. 



calling on the parties to tatisfy^ raleaeot or file a charge ; or in the erent 
of their refosal, that a supplemental bill wonld be filed against them to 
obtain a decree barring their respeetire rights, if any they had. Coun- 
sel submitted, that there could be little doubt Ae parties having 
claims would file charges as soon as an order for that purpose should 
have been obtained ; and that it was confidently expected a perfect title 
could be made to the purchaser, who, as be said, would not be prejn* 
diced by the order sought. 

Mr. RyaUf for the purchaser, sud that there appeared twenty-foar 
judgments on record again^ this estate, and not proved in the cause; 
and though warrants had been obtained to satisfy several of them, the 
purchaser could not agree to the purchase money being paid out upon 
such a state of the title. 

Master of the Rolls. — I think the order sought will expedite 
matters, and that I may make it without prejudice to the purchaser's 
objection. 

Order. — Refer it to the Master to report the several sums 
ijemaining due under the said decree for principal, interest, 
and costs to the several parties according to their respectire 
priority as decreed ; and let the Master report the funds in 
Bank standing to the credit of this cause, applicable to pay the 
said sums and costs, and let the Master allocate the said funds 
among the said parties as decreed ; and let such of the solicitors 
as claim liens upon the said costs as decreed, ascertun such lien 
by affidavit ; and let the Master have regard thereto in alloca- 
ting the said funds. And let the said Master, in allocating the 
said funds, set apart a sum sufficient for the costs of this motion 
and of the reference, and report thereunder, and of the order 
for paying out said funds ; and let this order be without preja- 
dice to the said purchaser insisting that his purchase money 
shall not be paid out until clear title shall have been made 
to the lands and premises purchased by him under the decree 
in this cause. If such title is not made out, let this reference 
be at the expense of the defendant J. Millett, having the car- 
riage of the decree ; and let the Master be at liberty to receive 
the charge of any judgment creditors of sud J. Bradstreet 
Elliott, and Richard B. Elliott; and let the Master report 
whether any and what sum is due to any of the said credi* 
tors who may file charges under this order ; and let them be at 
liberty to apply against the said fund ai)they may be advised. 
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Friday y FAruary 8 £&• 

RECEIVER— HBAD-RENT IN ARREAR— LANDLORD'S 
APPLICATION FOR LEAVE TO PROCEED AT 

LAW— COSTS. 

Walbh «. Walsb, and others. 

Mr. H. Graves, on behalf of the Earl of Hantingdon, a third person, ThereeeiTer 

nwted, that notwithstanding the receiver in this canse, his lordship hofdorotber 

might be at liberty to proceed at law as £e might be advised, for dcriTatWe 

recoTery of one year's head rent of the premises in the pleadings men- estate i^bould 

tioned, dae np to, and for the 1st November, 1838— The amount of the k>*7 ^« ^^ 

the rent was £122 ; and repeated applications had been made to the re- ifthe landlord 

ceiTer, bat without e£Fect.— [Master op the Rolls. It is really a |^*^"f^i2ve 

rery hard case upon landlords that they are to be at the cost of applica- to proceed, the 

tions of this kind, in consequence of the default or negligence of the ^^ ^^ ^^ 

receiver. Does it appear that the receiver in this cause had any funds ceiver pay the 

with which he have might pud your head rent?] — Yes: It appears application, if 

that he passed his last account upwards of a year ago ; and therefore, ^® ^^^ ^°^* 

must once have received considerably more than sufficient to pay the rent; or other- 

head rant due to us. bL^o^lTth'?* 

costs of his 

Master of the Rolls.— In every case of this kind, I will, if I can, H^?^^" 

gire the landlord his costs ; and, as it appears that it is by the default of funds in the 

the receiver in this cause that the present application is necessary, I will ^\emhle^ 

make him pay the costs of it. I am disposed to think, that in cases of ^^^^ ^f ^*"^ 

this kind, the landlord's best course would be, to proceed at once for his proceed for his 

rent, without any application to the court ; I certainly would not ^^. ^^^^^ 

attach him for such a proceeding. leave of the 



oourti 



Mr. DixoUi Q. C, stated, that the practice just now suggested by the 
court was that which prevailed in Lord Clare's time, when applications 
of this kind were not deemed necessary ; but the landlord proceeded at 
oDce. It was Lord Redesdale who changed the old practice, and re- 
quired an application such as the present, which frequently operated as a 
serious tax upon the landlord. 

Mastbb of thb Rolls. I am very much obliged to you Mr. Dixon^ 
for the precedent, and I think* we had better go back to the old prac- 
tice. However, I wiU, as far as I can, make either the receiver, or the 
funds IB the cause, bear the costs of all future applications of this kind ; 
and I shall now make a precedent. 
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FA. 18:)9. 

tUEW 

and 

FLETCHER 
VEIR. 



per acre, subject to ihe coTenants, &c. That the said indentore oeo- 
tained a covenant that the defendant, his ezecatori and adminUtnton, 
should, at the expiration or other sooner determination of the ssid de- 
mise, yield and delirer up the said lands in good tenantable order, &g. 

That, in a few months after the defendant had obtained possession on- 
der said lease, he applied to the plaintifiB for a reduction of 7s. 6d. per 
acre in the rent, which being refnsed» he threatened he wonld break and 
plough up the ancient meadow and pasture fields of said lands ; and that 
the said lands hare since been greatly deteriorated, by the wilful mi»> 
management and improper cu Iti ration thereof, by or on the part of the 
said defendant; and that, notwithstanding several cautionary notices from 
the plaintiffs, calling on him to desist, he had, since the 28th of Janosry 
last, broken and ploughed up upwards of 26 acres of the best and primest 
of the ancient meadow and pasture fields of the said lands. 

The bill prayed that the defendant might answer, &C., and set ont a 
distinct and separate account of how many acres of the ancient meadow 
and pasture lands, demised to him as aforesaid, had been broken and 
ploughed np> and to what amount the value thereof has been deteriorated 
with the defendant's privity or consent, since the 27th of April, 1838; 
and that the said defendant might be compelled to make ^tbiaction to 
the plaintiffs for all the waste done, permitted, committed, or suffered 
by him on the said ancient meadow and pasture lands, — the plaintiffs 
waiving all forfeitures and penalties incurred by the said defendant on 
account or in respect of the said waste ; and that the said defendant might 
be compelled to lay down and restore, to their former plight and condi- 
tion, the said ancient meadow and pasture lands, &c ; and that the said 
defendant might be decreed to manage and cultivate the said lands in a 
proper and husbandlike manner, according to the custom of the country, 
during the continuance of his interest therein ; and that he might be re- 
strained from ploughing up or breaking the remaining pasture and an- 
cient meadow lands of the said demised premises, and from committing 
or permitting any other waste or spoil on the demised premises; and that 
all proper directions might be given for effectuating the purposes afore- 
said : and that the plaintiffis may have such other and further relief|&c 
Upon the foregoing bill, the court ordered, that the defendant be re- 
strained, &c. unless cause in ten days after the service of the order, and 
that he do stop in the mean time. 

The defendant, by his answer, admitted the lease, and the breaking np 
of the ancient meadow and pasture lands, as stated in the bill ; hot stated, 
that during the negociation for the lease, he had distinctly apprised the 
plaintiffs, that his object in taking the said lands was to cultivate them in 
tillage. That during the said negociations, the plaintiffs never said any 
thing of restraining tillage ; and that he would not have agreed to take 
the lands, unless he conceived he should be at liberty to break up the 
same, and every part thereof, for tillage. 

That having agreed to take a lease, the plaintiff Fletdier (who sp- 
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petred as the principal throaghont the entire transaction, the plaintiff F^. I8S9« 
Sfaeir merely assentiDg to what Fletcher did,) insisted that it should be 
prepared by his own attorney, but at the defendant's expense ; and the 
defendant having agreed thereto, Fletcher instructed Mr. J. P. Smith, a 
s stranger to defendant, to prepare the draft lease. That the said draft 
lease was accordingly prepared by the said J. P. Smith ; and that the 
defendant did not know any thing of its contents till he heard it read in 
the presence of the plaintiffs. That upon the said draft being so read, 
the defendant perceived it contained a covenant restricting tillage, and 
immediately objected thereto. That Fletcher endeavored to persuade 
him to permit the said covenant to stand ; but that defendant, having 
peremptorily declared he would withdraw from the agreement, unless 
he should be at perfect liberty to apply as much of said lands as he 
thought proper to the purposes of tillage, the said Fletcher consented 
that the lease to be executed should not contain any covenant of that 
kind, and the same was accordingly struck out, as by the said original 
draft, in the possession or procurement of the plaintiffs, &c., would ap- 
pear. That the bill of costs, furnished by J. P. Smith to defendant, 
for preparing the said lease, contains, amongst others, the following pas- 
sage : — ^* Having obtained said draft lease from counsel, and the par- 
"ties having required that I should attend them therewith — Attending 
** them accordingly, and reading over Mr. Weir's proposal to become 
** tenant to the said lands, when same was agreed to, and signed by the 
*^ laid lessors ; also perusing and conferring on said draft lease, when Mr. 
" Weir objected to a covenant therein, as to breaking up land, &c., 
''when, after much-discussion, said clause was relinquished by said les- 
^901%^ as by said bill of costs, endorsed by defendant at the time of 
swearing his answer, &c. will appear. 

The defendant admitted that he had made application for a reduction 
of the rent, which had been refused, but that the plaintiff Fletcher had 
offered a reduction of five shillings per acre, if defendant would take out 
a new lease, containing a covenant such as that struck out of the origi- 
nal draft lease. The defendant denied the deterioration of the lands, 
and gave an account of the number of acres of meadow land which 
had been broken up. 

Tlie plaintiffs having been called on by notice so to do, produced upon 
tbis motion the draft lease, which fully corroborated the statement 
in the answer respecting it. The attorney's bill of costs also was pro- 
daced, containing the passage as stated in the answer. None of the 
defendant's facts were controverted; but the present solicitor for 
the plaintifis made an affidavit, stating that when the reduction of 
78. 6d. per acre was refused, the defendant threatened to break up the 
ancient meadow and pasture as stated in the bill ; that it had been 
necessary to enforce the last half year's rent by distress ; and that the 
defendaot had let some of the rich meadow land in con -acres 



216 



CASES IN THE ROLLS. 



Feb. 1839, 




The ooontel for the defendant contended, that the facts admitted 
before the ooart shew a positiire agreement of the parties, that the de- 
fendant should be at liberty to break ap as mach groond as he pleased ; 
that if the defendant had not, as it was contended he had, a perfect de- 
fence in the special contract of the parties waiving the obligation which 
the law would hare otherwise imposed on him ; yet, under the circom- 
tances, a jury would not give one farthing damages ; and where that 
is so, a court of Equity will not grant an injunction. 

Mr. BiaMumet Q. C^ for the plainti£Bi, conita. — The lands broken 
up are confessedly ancient meadow ; this then is a case of actual watU; 
and it appears that the defendant has let part of the lands in con-acres. 
The omission of the covenant restricting tillage did not give the defend- 
ant a right to commit waste. — [Master of the Rolls. The defend* 
ant's equity is this, that he took the lands as a tillage farm, for tillage 
only, and with the express consent of the plaintifis.] — The plaintifis did 
not consent that the defendants should till the meadow and pasture 
lands ; it never occurred to them, that any thing of the kind would hare 
been attempted. When they gave up the covenant restraining tillsge, 
they did not mean thereby to waive the general protection of the laW| 
or to enter into a positive agreement that the defendant shoold be at 
liberty to commit waste without limit. 

Mr. Boswelly the solicitor for the plaintiff!^ informed the court, dat 
since the bill was filed in this cause, it had been discovered, that se- 
veral other acts of waste, not mentioned in the bUl, had been committed, 
and asked that the present motion might stand over, to give the plaintifGs 
the opportunity of making a supplemental affidavit as to the additional 
waste. 

Master of the Rolls. — No ; there is an answer in this case, and 
after that, you cannot have an affidavit to state acta of waste not 
stated in the bill. There may be an affidavit as to matters collateral to 
the statement in the bill, but not of matters making an additional case. 
His Honor then asked for a copy of the pleadings, and for the draft 
lease produced by the plaintiff, &c., and said he wonld make his order 
on the following day. — Accordingly, upon the next day, without 
further observing on the case, His Honor made the following order :-^ 
Order. — The court on reading the pleadings, the affidavit of J. K. 
Boswell, the draft of the lease referred to in the answer of the 
defendant, which was produced by the plaintiffis, in pursnaooe 
of a notice for that purpose served by the defendant — the coort 
doth allow the cause shewn against the conditional order bear- 
ing date the 1 1th day of February, instant, without costs, and 
without] prejudice to such proceedings at law, as the complain- 
ants may be advised to take against the defendant, in relation 
to the matters in the complainants' bill stated. 



NEW AND AMENDED GENERAL ORDERS 
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COURT OF CHANCERY IN IRELAND, 

To wme into operation from and (tflter the IstofMarehf 18399 ^ pursu* 

ance of the 4 45 Wm. 4, c. 78. 



LORD CHANCELLOR. 

The Ath February, 1839. 
In parsuance of the provisions 
of an act passed in the 4th and 5th 
years of the reign of his late Ma- 
jestj King WiUiam the Fourth^ 
chapter 78, entitled, << An act for 
the amendment of the proceedings 
of the High Court of Chancery in 
Ireland,** and in order to explain 
and amend some of the Orders 
heretofore made in parsuance of the 
said act; It is ordered hy the 
Right Honorable the Lord High 
Chancellor of Ireland, by and with 
the advice and assistance of the 
Right Honorable the Master of the 
Rolls, that from and after the 1st 
day of March next, the several or- 
ders which hereafter follow shall 
be observed in all suits and pro- 
ceedings now pending, or which 
shall hereafter be instituted or had 
in the said court; and that so 
much of the General Orders bear- 
ing date the 29th day of Novem- 
l>er, 1834, and amended, pursuant 
to the General Order bearing date 
the 8th day of June, 1835, in order 
to carry into e£Fect the provisions 
of the said act, as are altered by, 
or inconsistent with the orders 
now made, shall be, and the same 
are hereby annulled and rescinded ; 
and that such of them as are hereby 
amended or varied, shall, as so 
amended or varied, be deemed the 
orders of the said Court, and ob- 
served accordingly. 



I — That whenever under the 
provisions of the 34th of aaid Gene- 
ral Orders, the plaintiff shall elect 
to have the costs incurred by him 
in appearing for a defendant serv- 
ing notice to answer, or issuing 
processes to enforce an answer, 
deemed costs in the cause, such costs 
shall be deemed to be recoverable 
only from the defendant, for whom 
such appearance shall have been 
entered, or upon whom such notice 
shall have been served, or against 
whom such process shall have is- 
sued, unless the Court shall, by a 
special order, or by a decree, other* 
wise direct. 

II.— That so much of the 37th of 
the said amended orders, as directs 
that said order shall not extend to 
proceedings under the statute of 
the 2nd vear of the reign of his 
then Majesty King WUliam the 
Fourth, chapter 33, and the statute 
of the 4th and 5th years of the 
reign of his said Majesty, chapter 
82, be, and the same is hereby re- 
scinded ; and that in any suit now 
depending, or hereafter to be insti- 
tuted, in case the plaintiff shall ob- 
tain an order to have any defend- 
ant residing out of the jurisdiction 
of this Court, served with process 
to answer under the provisions of 
the said acts, or either of them, he 
shall cause such defendant to be 
served at the same time at which, 
and in the same manner as the sub- 
poena to answer may be served on 
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him, with a notice, stating that in 
case the answer of sach defendant 
shall not he filed within the period 
of fonr months from the day on 
which such writ of sabposna is re- 
turnable, which day shall be men- . 
tioned in such notice, the plain tiflF 
will apply to the court to have the 
bill taken as confessed against such 
defendant ; and the Coart, on be- 
ing satisfied that such notice has 
been so served, may, in case the an- 
swer of such defendant has not been 
filed, order or decree, (as the case 
may be,) the bill to be then taken as 
confessed against such defendant, 
or that it shall be taken as con- 
fessed agidnst him, in case his an- 
swer shall not be filed within such 
further period as the court shall 
deem reasonable to be allowed for 
filing snch answer. 

III. — That in case any witness, 
after haying been sworn before an 
Examiner, whether in chief or 
otherwise, shall absent himself, or 
become by illness incapable of pro- 
ceeding to g^ve his evidence, before 
his examiuation shall be finally 
closed, snch Examiner shall be at 
liberty to proceed with the exami- 
nation of any other witness or wit- 
nesses ; and in such case he shall 
specially certify the reasons for 
proceeding with the examination 
of such other witness or witnesses 
before the examination of the for- 
mer witness was closed. 

IV. — That in case the Master 
shall be of opinion, that it is expe- 
dient or necessary to proceed on 
any reference made to him, either 
by decree or order, within a shorter 
period than that allowed by the 
Idlst General Order for issuing 
and serving a summons under such 
decree or order, he shall be at li- 
berty to permit any party interest- 
ed in proceeding on such reference, 
to issue a summons to proceed un- 
der such decree or order, at any 
time after such decree or order 
shall have been brought into his 
ofiice by such, or any other party ; 
and every summons so issued, and 



every subsequent summons, shall 
be served such time or snch nam- 
ber of days as the Master shall di- 
rect, before the day fixed for at- 
tending the Master thereon ; and 
he shall also be at liberty to fix the 
time within which any objection to 
his Report under such decree or or- 
der is to be filed ; and the Master 
shall speciaUy certify in each case 
of proceeding under this order, that 
he has thought it necessary or ex- 
pedient to do so. 

V, — That in every case the sara- 
mens for taking the Master's gene- 
ral directions^ and any other sum- 
mons issued on any reference, sfaal], 
whether the proceedings shall be 
under a decree or under an interlo- 
cutory order, be served such num- 
ber of days, or such time, as the 
Master shall direct, before the day 
fixed for such summons for attend- 
ing the Master thereon. 

VI. — That any party who lodges 
the draft of personal interrogato- 
ries shall, on the day of lodging the 
same, issue a summons for the Alas- 
ter to limit the time for filing an 
answer thereto, and if necessary to 
settle the same: and such sum- 
mons shall be served forty-eight 
hours before the time appointed 
thereby for attending the Master 
thereon ; and the Master shall on 
such summons fix the time for fil- 
ing an answer to such interrogato- 
ries, and shall, also, if the party to 
be examined shall then require it, 
but not otherwise, settle snch in- 
terrogatories ; and if the answer 
shall not be filed within such pe- 
riod, the Master shall be at liberty 
to give a certificate, that process 
shall issue to enforce the exami- 
nation, and thereupon process of 
attachment or sequestration shall 
bo issued by the Clerk of the Ap- 
pearances and Writs, without fur- 
ther order, in like manner as in the 
case of an answer not being filed 
to an original bill ; and the attacli- 
roent when issued to enforce the 
answer to personal interrogatories, 
shall contain a clause, that the par- 
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ty when arrested sludl be detained 
in close castody, antil discharged 
hj the order of the Coort or of the 
Master. 

VIL^That the Master shall be 
at liberty to receive further en* 
dence, as to any matter depending 
before him, notwithstanding that 
he has issaed his summons to settle 
hts report, if he shall think it ne- 
cessary to do so ; bat in every snch 
case the Master shall, by an order 
then made by him, direct by, and 
to whom the costs occasioned, or to 
be occasioned thereby to any party 
or parties, shall be paid, and the 
amoantof.snch costs shall be paid 
accordingly; and on the certificate 
of the Master stating the amount of 
saeh costs, and by whom and to 
whom the same are to be paid, an 
order for the payment thereof on 
denand, together with the sum of 
£2. 10s. for the costs of said certi* 
ficate and order, and the service of 
sodi order, shall be entered as of 
coarse by the Register ; and in de- 
&olt of payment, such proceedings 
for the recovery thereof may be 
taken as can be had for non-pay- 
ment of any sum ordered by the 
Coort to be paid. 

VIII. — That in every case in 
which a Receiver, Sequestrator, 
or Goardian shall submit to the 
Master any proposal or statement 
for the management or letting of 
toy property over which he may 
be appointed or acting, or any 
statement of special facts respect- 
ing any tenant of such property, or 
otherwise in relation thereto, such 
Receiver, Sequestrator, or Guar- 
dian shall state in such proposal or 
statement the time at which the 
proposal or statement, if any, 
sobmitted by him to the Mas- 
ter next before the time at which 
the proposal or statement then 
submitted was presented ; and the 
Master shall, on every such pro- 
posal or statement being submit- 
ted to him; consider- whether the 
matter thereof might have been 
submitted to him when the previous 
statement or proposal, if any, was 



submitted ; and also, whether it is 
of such a nature as to make it ne« 
cessary to have it submitted to him 
separately, or at the time at which 
it was submitted, and he shall in 
every case, by an order to be made 
on every such statement* or propo- 
sal, direct that such Receiver, Se- 
questrator, or Guardian shall not 
be allowed the costs of such propo- 
sal or statement, or any proceed- 
ings connected therewith, if he shall 
be of opinion that the subject mat- 
ter thereof might have been includ- 
ed in any former proposal or state- 
ment, or that it was not necessary 
to have such statement submitted 
separately to him at the time at 
which it was submitted, or if for 
any other reason he shall deem it 
unnecessary or improper to have 
such statement or proposal submit- 
ted to him ; and in no case shall 
any Receiver, Sequestrator, or 
Guardian be entitled to the costs 
of any proposal or statement sub- 
mitted by him to the Master, un- 
less the Master in his report there- 
on, or by an order to be entered in 
his book of orders, shall certify 
that such statement or proposal 
was, in his opinion, a proper one to 
have been submitted to him by suck 
Receiver, Sequestrator, or Gnar^ 
dian. 

IX.— -That so much of the 
189th General Order, bearing 
date the 29th day of .November, 
1834, as directs that in all cases 
where rent is due by a tenant, the 
Receiver, Sequestrator, or Guar- 
dian, before any further proceed- 
ings to enforce the same,^ shall 
serve a notice in writing upon the 
tenant, specifying the amount of 
rent then due, and the place where, 
and the time (not being less than 
one month from the service of the 
notice,) when the Receiver, Se- 
questrator, or Guardian will at- 
tend to receive the rents, be res- 
cinded; and that it shall not be 
necessary in any case, before any 
proceeding to enforce the pay- 
ment of any rent by a tenant shall 
be taken, that any such notice 
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AM Im ienredy and erery Re* 
eei^er, Seqaatlnilor, or Gurdian 
shall be at liberty, whenerar rent 
•hall be in arrear for the spaee of 
^TB months after the tame shall 
haye become due, or as soon as, 
or at any time after any rent shall 
have become due, if the Master 
shall deem it expedient to allow 
him to do so, before the expiration 
€ii such fire months, to proceed by 
distress for recovery of such, with* 
oot any rule or order (or that 
purpose, such remedy to be 
deemed the proper one to be 
adopted in the first instance ; but 
when the Reoeirer, Sequestrator, 
or Gnardian shall find the remedy 
by distress insnflBdent or inappli- 
cable, he shall lay the special facts 
before the Master, and if the 
Master shall deem it expedient to 
proceed by notice to quit, by 
action, or by dril bill ejectment 
process, or by ejectment ibr non* 
payment of rent, the Master shall 
make an order accordingly, and 
thereupon the Receirer, Seqnes* 
trator, or Guardian shall be at 
liberty to proceed as the Master 
shall direct ; and in every case in 
which the Master shall be of opi- 
nion that the Receiver, Seqoestra- 
tor, or Gnardian should proceed 
by attachment, and not by distress, 
for non-payment of any rent, the 
Master being first satisfied that 
rent is in anear, and that the Ge- 
neral Order to pay snch rent to the 
Receiver, Sequestrator, or Guar- 
dian, has been duly served, and that 
the rent although demanded by the 
ReceivM*, Sequestrator, or Gnar- 
dian, or^ by his Agent duly antho* 
riied, has not been paid, shall beat 
liberty to give a certificate, thai 
an attachment* shall iasne for non- 
payment of such rent, stating to 
what period such rent is calculated 
and tlie amoont of the rent claim- 
ed to be due : and tberenpon the 
Register shall enter and issue an 
ofder, that the tenant shall pay to 
each Receiver, Sequestrator, or 
Ggaidian, the rent mentioned in 



soch certificate to be due, the 
amoant whereof shall be stated la 
snch order, together with the sum 
of £2 lOsn as and for the costs 
of soch certificate and order, 
and service of such order, 
within ten days after penooal 
service of sncli order, or shew 
cause within the same period, irby 
an attachment should not issue 
against him for non> payment of 
said rent; and' in case the ssoie 
shall not be paid, or good caate 
shewn within said period, the 
Clerk of Appearances and Writi 
shall, on being satisfied by affida- 
vit that snch order was duly served, 
without any further rule or order, 
issue an attachment agunstsoch 
tenant for non-payment of said 
sums. 

X.— That all third persons 
coming in under a decree or order 
in any caose or matter, and estab- 
lishing an uncontested daim, shall 
be allowed such sum, not exceed- 
ing £5, as the Master shdideen 
reasonable, as costs for proving 
sachdemandysnehsnmtobeaddedlo 
the deoMud and paid aoeeoiding to 
the priority thereof ; and when the 
demand of any third person com- 
ing into the Master's office under 
a decree or order shall be con- 
tested, soch party shall be allowed, 
as against the funds, and in the 
same priority with his demand, 
such costs as the Master shall 
deem reasona b le ; or the Master 
shall, if he shall think it right, 
award such costs to be paid to 
snch party, by the party opposing 
his claim ; and an order shall issue 
on the certificate of the Master, 
stating the amoont of such costs, 
and by, and to whom the amount 
thereof is to be paid, for tke pay- 
ment thereof aceoidin^y, and of 
£2 10a. for tbe GQsU of sncb order 
and certificate, and tke service of 
sud order ; and in case any third 
party coming into the Master's 
office under a decree or order, and 
claiming any demand to hedne, 
shall faU in establishing his de- 
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mtiidy or flball not otUblish it to 
the ftJl amoiint claimed by him, 
Uie Muter ehall be st liberty to 
diieet that soeh Bmn ae be sball 
deem reaeonable eball be paid by 
sadi tbird party, to any person 
who may have conteated his clainiy 
as and for tbe costs incnrred in 
contesting tbe same, and an order 
shall issue on the certificate of tbe 
Mastert as to tbe amount of sucb 
costs, and by, and to wbom tbe 
amoont thereof is to be paid, for 
pyment thereof accordingly, to- 
gether witb tbe sum of £2 10s. as 
and for tbe costs of said certificate 
and order, and the service of such 
order. 

Xl— That tbe Master sball be 
at liberty, at the instance of any 
of the parties interested, or at bis 
own discretion, to direct that any 
balance certified by him to be in 
the hands of any Receiver, Se« 
qoestrator, or Guardian, on pas- 
nog bte account, or any portion 
thersofy wbich may not be require 
edto be paid to any suitor or 
other person, shall, within sucb 
time as he shall direct, instead of 
beiag paid into bank in cash, be 
invated in the porcbase of 
government stock, and transferred 
to the credit of the cause or mat- 
ter, or such particular account or 
credit therein, as a balance on 
nch account, or any portion 
thereof may have been ordered to 
be lodged, sucb transfer to be 
Dsade with the privity of tbe 
Accountant General ; and the Re- 
ceiver, Guardian, or Sequestrator 
shall accordingly invest the same, 
sod transfer such stock, as direct- 
ed by the Master, deducting such 
sam, if any, as the Master sball 
direct, for the costs of such trans- 
fer, and charging such costs in his 
next account, if no order for such 
deduction shall be made; and an 
order for such investment shall be 
entered, as of course, on the di- 
rection of the Master to have the 
same made. 

Xn.— That in all cases in 



wlucb, by an order, any stock or 
debentures shall have been order* 
ed to be transferred or paid to 
any person, and before such trans- 
fer or payment sball have been 
made, pursuant to such order, any 
interest or dividends shall have 
been received on such stock or de- 
bentures, the Accountant General 
sball draw in favor of the person 
to whom such stock or debentures 
may have been ordered to be 
transferred or paid for the interest 
or dividends so received. 

XI II. — That whenever in any 
reference now pending, or which 
hereafter may be pending, before a 
Master, in any cause or Matter, 
any of the parties in sucb cause or 
Matter shall not have appeared by 
his solicitor, or adopted an ap- 
pearance entered for him by the 
plaintifi^, the Master shall be at 
liberty, if he shall think fit, and 
in case he shall think it necessary, 
that any summons or notice of 

Sroceeding on said reference shall 
e served on any such party, to 
direct that, together with the first 
or any other summons or notice to 
be served on such party, a notice 
shall be served, signed by the said 
Master, requiring him to appoint 
some solicitor, having his place of 
residence or lodgings in Dublin, 
duly registered, upon whom, or 
some dwelling-house within the 
limits of the Circular-road, at 
which all other summonses or 
notices of proceeding on such 
reference to be served on him, 
sball be served, and stating that if 
be shall not do so, no further 
notice or summons will be served 
on him, and that the Master will 
proceed in his absence; and in 
case the party so served shall make 
any such appointment, it shall be 
made within such time as the 
Master shall in such notice direct; 
and such appointment, if it shall 
be one of a solicitor, shall be made 
in the same manner as if he was 
originally appointed in such cause 
or matter, and notice of such ap- 
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Jan. 1 839. sheriff thould or coold receive or oome by ; and that he the said Sob- 
^leriff woald give a jast and true account of such fees and other emoio- 
ments, and would verify the said account by affidavit, and pay them the 
money due on foot of such account in manner following (that is to say): 
The proceeds of all fees and emoluments received in, or legally belong- 
ing to the said office, to be distributed in the following manner, vis.— die 
first £2,400 (if so much shall be received) to t^he High Sheriffs, share 
and share alike ; the next £800 (if so much shall be received) to Sab« 
sheriff; and all surplus, if any, after the receipt of the said two stuns of 
£2,400 and £800, to be divided between the High Sheriffs, share aod 
share alike. And the High Sheriffs thereby empowered their said Sub- 
sheriff to recover and collect from all concerned all lawful fieij perqui- 
sUeSy ftofiU^ €ommodUieSf and advantagetf to the mid office knrfuUy hf 
longing, (the yearly rent, customs, revenues, tolls, fines, forfeitures, 
advantages by the vacancy or fall of offices in the said city, and all other 
allowances theretofore conferred on the said Sheriffs by the Lord Mayor, 
Aldermen, Commons, and Citiaens, for the better support of the said 
office only excepted), and to use and take all lawful ways and means for 
obtaining and recovering thereof. Sub*sheriff to provide- a hangnus, 
ropbs, carts, and instruments, and to attend the High Sheriffs with the 
jurors* books ; not to interfere in the nomination of jurors, unless re* 
quired, nor to interfere in elections of Members of Parliament, and to 
sue out and deliver to the High Sheriffs a sufficient and legal quietM or 
discharge from the said accounts concerning the office of High Sheriff, 
on or before the last day of Easter Term, 18S7, or in defaolt to pay 
£1000 penalty. The High Sherifia not to interfere with Sab-sheriff 
in executing the office of Sub-sheriff during their year of shrievalty, &c 
The plaintiffs stated, by their bill, the provisions of the above deed, 
and charged that the fees, profits, and sums of money received by Ponder, 
the said Sub-sheriff, thereunder, during the plaintiffis' year of shrievalty, 
greatly exceeded the said sum of £2,400, visk, by a snm of £2,000, 
making in the whole £4,400, and that the schedule famished by him 
does not contain a true account of his receipts, and thsit during the said 
year there was received, by the said defendant, or by one Oeofge Fea- 
ron, for his use, or for the use and benefit of them both, or for the 
use of some other person or persons, certain fees, profits, perqoi- 
sites, emoluments, and sums of money appertaitiing or incident 
to, or alleged to be, and demanded as belonging to such ofiice of 
Sheriff or Sub-sheriffs, over and above the Sums set forth in the said 
schedule sis the only- sums of money received by him, or for his ose,dar- 
itvr such year ; and in particular, that defendant, or Fearon, or some 
person acting under his authority as Sub-sheriff, demanded and recet^'ed, 
among otlu^r fees, certain sums of money, for writs and other processes, 
chiirgifig for the same at the following rates, via.:— For every ceaire, 
2s. 2d. ; for every distringas, Ss. 4d ; for every bail bond, £2. 10s.; 
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for every writ of inquiry, £1. lis. 6d.; being rates far exceeding those j^^^ 1839. 
adnitted by the defendant in his said schedule. And farther, that the Vl^■^^^'^ta/ 
defendant, or Fearon, acting in his name, made further profit of said drummond 
Sherifis'-offiee, by receiving, through the hands of the auctioneer apr 
pointed Jby the Snb-sheriff, portions of the auction fees which the auc- 
tioneer charged for executions : for instance, that the said auctioneer 
charged for many execations hy ^fierifaeiasy levied by hira, a lodging fee^ 
as called by siud auctioneer, and for commission, certain sums on each 
execution ; one moiety of which lodging fees, and one moiety of which 
commission, or some portion of same, was handed over to the defendant 
or the said George Fearon, and was so handed over by agreement with 
the defendant and George Fearon, by Thomas Lindley, the auctioneec, 
aod that the same were received by them in the right or on the account 
ofthe plaintiffis, who were entitled to an account thereof. And the 
plalntifl^ by their bill, charged, that by the terms of the deed of Sep- 
tember, 18S5y the plaintiffs are entitled to, a full account of all sums 
received in said office, or receivable by defendant, as Sub-sherifF, 
whether the same were received or receivable as fees, profits, perqul- 
attes, or emoluments, or in any other way arising out of or paid into 
laid Sheriffs'- office. 

The bill also charged, that one of the plaintiffs, in the month of July, 
1836, saw a book in which the fees were entered by the defendant, an4 
which, it appeared, up to that time amounted to £2,000, or thereabouts, 
and that defendant had confessed to one of the plaintiffs, *' that the officp 
was paying well." The plaintiffs, by their bill, admitted having rq« 
ceived £1,800; and charged, that defendant had refused to gi^e 
them any more, or to render an account, and had also neglected, to pa^ 
their account in the court of Exchequer, or obtain them a quietus. 

The plaintiffs' bill also charged, that by an order of the House of Coip- 
mons, in April, 1838, an account was required of emoluments of the 
office during the plaintiffs' year of shrievalty, which order they called on 
Ponder to comply with, but which he had neglected and refused to do, 
whereby the plaintiffii would be rendered liable to pecuniary loss, and the 
displeasure of the House. 

The defendant, contending that tlie discovery sought would crimi- 
nate himsell^ some of the fees received being illegal, put in several 
answers which were reported short, but finally made a full discovery 
of the sums actually received. 



Mr. lAUon^ Q* C, and Mr. Smt/fy, for the plaintiffs. 
Messrs. T. B. (X Smith, Q.C , Keatinget Q. C, Dickson^ Q. C, and 
Wrightj for the defendant. 



I. The contract is an illegal one ; the court cannot enforce it at all. 
The deed is a letting to farm of the office, and contrary to the general 
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Jan, 1839. policy of the law^ and also in expreta violatioB of Ihe aet \%Q. I, e. 4, 
•ectfi. 7 and 8. The bill mmt therefore be dbmiiied. ' OMfty v. 
Brown (a) ; Knawles y. HaughUm (b) ; Swing t. (Mbaldutom{e) ; Jh' 
ver V. Opie (d). 

2. Even if the contract were not originally lUegal^ yet the^^ectof 
this suit being to obtaan a participation in illegal gains aod fea, Ibe 
bill mntt be digmisaed. The only legal fees are thoae contained in a book 
published by the King^s Printer in 1 7S4. 

[It vfas objected that this book had not been proved in die cbskl 
The Lord Chancellor admitted the objection, and rejected the bosL} 

3. At the worst, the account can only be directed as to soch feet as 
were legaUy received* Knowk$ v. Haughion{h), 

Mr. Smylyy for plaintiff^ in reply. 

1. The original contract is not illegal. The statote 12 6. 1, e. 4^ is 
intended to prevent the office being set up to aoctlon, but does not pro- 
hibit the High Sheri£fo from receiving the sums necessary to meetlbe 
heavy expenses to which their office exposes them. The deed it aoeoid- 
ing to the precedent in use time out of mind. Besides, that qnettioD 
is not open to the defendant on the ^ts of this case, (htm v. Wm- 
ver(e) shews that a party may contract himself ont of the equity of 
the court. 

2. The only question remaining is, whetiier the defendant has proved 
that any of the fees received were illegal ? There are two cUssesof fees 
received : those which are settled by some statute, and those whieh reit 
on custom. It is admitted that the statutable fees have been rightly 
charged ; it is the other dass of fees which it is said have beeo ille- 
gally received. The plaintiffs have proved the custom for manyycirs 
back, and that the fees received are the usual and customary fees. 
Where no statute intervenes, the legal fees are the customary fees. 
Martin v. Slade (f). 



Friday, FAruary \H, 1839. 

Lord Chancellor. 

I have maturely considered this case, and I have no doubt on any part 
of it. I think I am bound to give the phuntiffs a decree with costs. 
The first defence set up is, that the deed of deputation is illegal, and 
contrary to the statute 12 G, I, c 4. I am clearly of opinion that it 
does not come within that statute. The law authorises High Sherift to 
discharge a portion of their duties by a Sub-sheriff; and the deed does 



(a) 1 B. (& B< 360. 
(c) 2 Myl. &Cr.53. 
(<) 1 Sim. 127. 



(6) 11 Ves.168. 
(rf) 2 £q. Ca. A^. f. 

(J) 2 New R. 59. 
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■odiiogaiore dMngiFe a reasonable salary for the daty imposed on the 
Sob-slMriflFy whioh salary is (o be paid onft of the fees of the office* The 
^raeoaeot is» that the first £2,400 should be paid to the High Sherifis, 
to discharge the expenses to which they are exposed by their office ; 
ind thai oat of the lendne of the fees reeeiyed, if any, the Sab-sheriff 
ihoold be paid £800 for his labor» the farther residue to be paid to 
dwHighSheriilB. There is nothing illegal in this; it is the common coarse 
of dealing between High and Sub-sheri£Eiy affirmed by usage for many 
yeniiand perfectly legaL Then, the defendant admits thathe received fees 
md psrqoisites to the amount of agreater sum than £2,400 by virtue of 
tbe office, hot he takes apon himself to say, that part of those fees 
vers illegaUy received. If he had proved they were, I might have had 
some difficulty in the case ; but there is a total absence of evidence of 
)aM having received any ill^l fees, and the plaintiffii have proved that 
the fees received were the usual and accustomed fees. The defendant, 
Ikrefore^ having fiuled in establishing any illegality in any of the lees 
reeaived by him, I must take them to have been legally received ; con* 
Mqnantly, there is no ground whatever on which that defence can be sns- 
tata«L The answer admits the receipt of more than £2,400^ and the 
plsintiffii admit that £1,800 has been paid. The defendant does not al- 
lege that he paid any greater, sum to the plaintiffii than £1,800; and, 
eooieqnently, the plaintiffii are entitled to a decree for the balance, being 
£600. The defence in the case is a very audacious one. The defend- 
sot admits the receipt of the fees, and the case he makes is, that he 
extorted a portion of them from the public* If the law had been in 
hit £ivor, I must have given him the benefit of it ; bnt» as it is, I most 
give the plaintiffii their relief, with costs. 
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llOLLS. 

Wednesday^ Janttary 30^. 

PRACTICE— POST COSTS AFTER ALLOCATING ORDER. 

Birch v* Alt and others. 

_. ^ Mr. Smith, Q. C, with whom was Mr. RoUeiton^ on behalf of the 

an order to pay plaintiff, mov^ed for a reference to the Master to tax the plaintiff's post 

fun/tolbc^"' costs, incurred since the order for payment ont of the funds in this 

parties as canse, dated the 1 8th of June last, and not proyided for by said order, 

plaintiff was inclnding the costs of this motion, and of the motions made for the par* 

obliged to p^^jg ^f having the deed of conveyance to the pnrehaser executed by tht 

proceedings in Master, in the name of the defendant Catherine O'Brien, parsaaat to 

tbeoo^rof'^ the statute, and of having such deed so executed by the Master; sad 

which the that out of the sum of £63. 19s. 6d., by said order of 16th Jooe^ 

provide and directed to be paid to Bridget Fitapatrick, since deceased, after pay* 

no applicaiion ment of the prior sums and costs' decreed, and In further execution of 

aOer all the B&i^ order, that the Accountant General do draw in favor of the phuo- 

creditors ex- ^\ff^ ^^ YkVA attorney thereto lawfully authorised, for the amount of radi 

drawn out the costs, when taxed and ascertained ; and that the Accountant General do 

iv^'al^catod ^^^ ^^ favor of James Fitzpatrick, administrator de bonis mm of Janes 

to them— Fitzpatrick deceased, in said report named, for the residue of said snm, 

plaintiff was * after the payment of such costs. 

entitled to be Jhe allocating order in this case provided only for the costs of obtaio- 

amount of the ing that order, and the Master's report. The proceedings, which 

costs necessa. afterwards became necessary in this cause to perfect the ooovev- 
rily incurred / , , . , . 

by such further ance to the purchaser under the decree, were not m eonteraplalioa 

ou?^(^aie^- ^^^° t^® order to pay out the fund was made, and therefore could oot 
mainiog share, have been provided for by that order. The plaintilF is plainly eotilled 
made to resist under the decree to the costs of these subsequejit proceedings ; and tbe 
a motion may Q^\y question is, whether the order to pay out the fund absolutely de- 
motion not- termines the authority of the court over the fund, before the order is 
withstanding executed or the transfer actually made ? We submit that it does not ; 

that It has ' 

been referred Angd V. Haddon (a) ; Gillespie v. Alexander (6). 

for imperti- 
nence and 

scandal, and ]vir. Fogortyy Q. C, with whom was Mr. GSkaughnusy^ cosdrtu — 

euce is stlU^ ' This case is very diflferent from those just cited : in (hose cases the 

pending. parties coming in had charges on the estate ; but here the gendeman 

(j) 1 Mad. 52D. (A) 5 Buss. 13P. 
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who was formerly the solicitor in this cause, is really the person Jan. 1839. 
making the present application. 

Mr^RoUesiofL — The affidavit, which Mr. Fogarty is jast now opening 
to the coart, has been referred for impertinence and scandal, and t here« 
fore pending the reference cannot be used. 

Master of the Rolls.-— The pendency of such a reference does not 
exclude the nse of an affidavit on the motion, to resist which it was 
made : if the affidavit be read, I can either dispose* of the matter of 
reference at once, or make my order upon this motion without preju- 
dice to the reference. 



Mr. Fogarty^ in continuation. — Under the order to pay out the fund, 
all the. parties, with the exception of Mrs. Fitzgerald, have drawn the 
several sums respectively allocated to them ; and the single share now 
remaining would also have been drawn out, but that Mrs. Fitzgerald 
died in a few days after the order was obtained. That order was ob- 
tained by the plaintiff, and provided for his post costs. — [Master op 
THB Rolls. No ; not for post costs, but for the costs of that order 
and the report.] — ^For all the costs the plaintiff asked ; and those costs 
have been taxed only pro formd^ without the presence of an adverse 
solicitor, or any opposition. If the plaintiff should carry his present 
motion we would be entitled to have those costs taxed ; but we submit, 
that under the circumstances, the plaintiff is not entitled to be paid any 
portion of tbe sum allocated to Bridget Fitzgerald, and which, but for 
the fatality, would have been drawn out long since. 

Mr. RoUeston^ in reply. — The single question before the court is that 
already atated by Mr. Smith, whether the order to pay out the fund 
extinguishes the authority of the decree, or, in other words, whether 
the plaintiff's prior and unquestionable right under the decree is too late 
after an allocating order ? This question has already been expressly 
raled by this court, in the case oiOtway v. Nestor^ in which an applica- 
tion almost precisely similar to the present was made, in Hilary Term 
1838. — [Master of the Rolls. I remember that case, and was 
JQst now making inquiry about it]. — It was a creditor suit, in which, 
after an allocating order, and the fund had been in part drawn, Nestor 
the defendant died ; and as it was necessary that his representative 
should execnte the conveyance to the purchaser under the decree, the 
pluntiff was obliged to file a supplemental bill to bring the representa* 
tires of Nestor before the court. Afterwards the plaintiff made an ap- 
plication similar to the present for the costs of the supplemental pro* 
ceedings, and it was strongly urged on the part of such of the creditors as 
had not yet received the sums respectively allocated to them, that after 
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Jan. 1839. ^^ allocating order tlie platiiti£F came too late ; that the order transfer- 
^'^^^^^^^ red the property in the fund to the sereral partiet^ to that no fund re- 
BIRCH mained in court on which the decree could operate. But the court, hav- 
ing then considered the cases upon the suhjecty granted the application. 



ALT. 



Master of the Rolls.— In Otway v. Nestor, the cases were relied 
on, which Mr. Smith has cited on this moUon, and also, I think, the 
Emperor of Russia's case in Russell and Mylne*s Reports. I shall look 
at my note of the application in Otway r. Nestor^ and make my order 
in this case to-morrow. '. 

Thursday f January 31 sL 

His Honor, having referred to the application in this case, said :— 
The question now before the court was very fully considered in 
Ohjoay v. Nestor. The present application is ajbrtiori : for in Olway r. 
Nestor, the allocating order reserved the sum of £60 for the post costs ; 
but that sum proving insufficient, the plainti£F made his application, in 
eflPect similar to the present I had then to consider the cases cited by 
Mr. Smith upon this motion, and also the ci8AeofGtreigr,SomennUe{a)y 
in which the Emperor of Russia was a party. Considering those cases, 
I felt bound to grant the application in Otway y. Nestor, andafortim 
I must grant the present application. 

Order.— Refer it to the Master to tax the plaintiff's post costs as 
desired ; and let the amount be paid out of the sum allowed to 
Bridget Fitapatrick, by the Master s report of, &c. — the residoe 
to be paid to J. Fitapatrick. No costs of this motion. The 
fee of Ten Guineas for the purchaser's counsel not to be allow- 
ed in the post costs; and let this order be without prejudice to 
the reference for prolixity on affidavits, now pending. 

(a> 1 Run & Myl. 328. 
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MISTAKE— APPLICATION, NOTWITHSTANDING FINAL 

DECREE. 

Hackbtt V, Donnelly, Administrator of Marlay. 

On the 19th of Jime last, Mr. W, Brooke^ Q.C., with whom was Mr. Where, in « 

Latouchej on behalf of Isabella Digges Latooche and George Digges ^"^J^*"'^ 

Latonche, sarriying executors of James Digges Latonche, deceased, charge, claim, 

moved that the AccounUnt-General might, out of the sum of £2,967 1°? ^* P";"*^'- 

o ' ' pal sum or 

78. Id., old S^ per cent, stock, then in bank to the credit of this cause, a6i800, with 

transfer to the said executors so much of the said stock as would be ^^ at 6 per 

eqairalent to the sum of £590. 3s. Id., being for five years, eleven cent, from the 

monthsy and three days* interest from the 1 1th of May, 1818, to the 14th igig, and the 

of April, 1824., on the principal sum of £1800, late currency, due by M^*"^'debt. 

the late Major-General Thomas Marlay to the said James Digges La- or, filed a die* 

tOQche ; or, otherwise, that the said executors might be at liberty to file ^mUting'^ 

a charge for same, as creditors of the said Thomas Marlay, &c. &c. d«ht, and that 

Upon debate of that motion, the court ordered that the said surviving ex- due, with inte- 

ecQtors be at liberty to file a charire under the decree in this cause, in the ^^^ ^}^^. ^ 

. , o . ^» cent from llth 

Master's office, claiming the said sum of £590 . 3s. 1 d., as arrears of interest May, 1 818 ; 

on the said som of £1800, and proceed to procure and file a separate ^"te^'jj,*^"' 

report thereon, on ot before the 20th day of November then next ensu- Master^ re- 

ing; or, in default thereof, that the said order should stand discharged, ^^auuuthe 

In pursuance of the foregoing order, the said executors having duly interest due on 

filed their charge, and the plaintiff having filed a discharge thereto, and cipal turn of" 

the matters thereof havinir been discussed before the Master, he reported ^[^[K was 

° . . onlv from the 

as follows : — '* I find that, by indented deed of assignment, bearing date 24tii of April, 

"the llth of May, 1818, between Lieutenant-Colonel Thomas Marlay, i^^olint*hav!!"' 
^' then of, &c., since deceased, of the first part ; George Latooche & Co^ iog been taken 
" of, &€., bankers, of the second part ; and James Digges Latoucbe, of Sans ^^^ w[uiout 
^ Sonci, eonnty of Dublin, also since deceased, of the third part, whereby, oomroversy, 
"after reciting that the said Thomas Marlay was entitled to a sum of ^^ unob. 
" £3,600,late currency, being the residue of a certain cliarge affecting cer- wved. and 
" tain lands therein mentioned, (and which charge, 1 find, was only to bear cree followed 
" interest from the day of the decease of Dame Elizabeth Piers Marlay, ^'*-* ""^pwrt- , 

^ "^ L. accordingly 

" who afterwards departed this life on the 1 4th of April, 1 824); and fur- received there- 
"ther reciting, that the said Thomas Marlay then stood indebted to the ""^«':»^f '^'^ 

c ^ principal sum 

" said George Latonche and Co. in the sura of £ 1 800, he, the said Thomas of <£ri Hoo.wiih 
" Marlay granted and assigned unto the said James Digges Latonche, his Jn,%rom 24th 

April, 1824, 
Afterwards, when several years had elapsed from the date of the final decree, and 
the residue of the fund in the cause had been transferred to the present, (which is a 
suit for administering T. M.*8 assets. L. having discovered ihc mistake in the report of 
the Master in the former cause, applied in this cause to bo paid the amount of the interest 
at (> percent, on the said principal sum ofj^lSOO, from t!ie 1 1th Mjy, 1818, to the 24th 
April, 1824, out of the fund so transferred to Uie credit of this cause — Jlcldf that L. waa 
so entitled, and should be paid accordingly. 

2i t 
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Feb, 1839. ''executors, administrators^ and assigns, the said principal snm of 

" £3,600, and all interest to grow dne thereon, upon trust, in the first 

" place, to pay over to the said George Latouche and Co. the said sam of 

" £1800, together with interest thereon, at the rate of 6 percent per 

'< annum, from the date of said deed, until the same should he paid, with 

" all costs, charges, and expenses, as therein mentioned ; and after pay* 

" ment of said sum of £ 1 800, together with the interest thereon, and 

" all such costs as should he incurred for the recovery thereof, then upon 

'* trust, to pay over the remainder of the said principal snm of £3,600 

<* to the said Thomas Marlay» his executors, administrators, or assigns. 

<< I further find, that in order to secure the re-payment of said sum of 

'< £18,00, the said Thomas Marlay executed his bond to the said James 

" Digges Latouche, for the sum of £3,600, conditioned for the payment 

*'of the said sum of £1800, with warrant of attorney for coitfessiiig 

'' judgment thereon, and that judgment was entered on said bond in the 

*' Court of Exchequer, &&, as of Elaster Term, 1818 ; and that the said 

" bond is stated in the said deed of assignment to be a collateral seca- 

<<rity with said charge. I further find that, in or about the year 1825, 

'< a bill was filed in this court, in a cause wherein Frederick Piers wss 

" plaintifiv and the said James Digges Latouche and others were defend* 

'' ants, praying, amongst other things, an account of the sums due to the 

" plaintiff, and to the defendants therein named, for principal and inte- 

*< rest, on foot of certain deeds of appointment, in the pleadings neo* 

" tioned, including the said charge of £3,600, so assigned to said 

" James Digges Latouche, to whom the same were due and owing re- 

** spectively ; and I find that the said James Digges Latouche having 

'< departed this life in or about the month of December, 1826, said cause 

<< was revived, and the said executors of the said James Digges Latouche, 

"decesised, were made parties thereto, as such executors; and that, after 

** several proceedings in the said cause, a decree to account was pro- 

" nounced on the 25th of June, 1829. I further find, that the Maiter 

<* in the said cause, by his report in said cause, bearing date the 6th of 

^* August, 1833, reported that there was due to the executors of the said 

^ James Digges Latouche, on foot of the deeds in the pleadings men- 

<* tioned, bearing date the 15th September, 1799, (the deed Grealingthe 

<« charge) and the 1 1th May, 1818, the principal sum of £1,661. 10s. 9d. 

" (and which, I find was a moiety of said charge of £3,600, late currency) 

<< with interest thereon from the 24th of April, 1824 (being the day of 

<< the death of Dame Elizabeth Piers) ; and also reported, that a like 

'*sum of £1661. 10s. 9d. (which I find was the other moiety of the 

«* said charge of £3,600,late currency) together with interest, as last men- 

'< tioned, was due to Theo. B. Donnelly, as administrator of said Tho- 

<* mas Marlay. I further find, that by the final decree proaoanoed in 

" said cause of Piers v. Piers, it was decreed that the said executors were 
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^'entidedyfor priDcipal and interest, on foot of the said deeds of 15th Feb, ]839. 
«' September, 1799. and 1 1th of May, 1818, to the sum of £2664. Us. 4d., 
*^ and that there was doe to the defendant, Theo. B. Donnelly, adminis- 
^Uretor of Thomas Marlay, on foot of the deed of the 15th of 
<< September, 1799, the like sum of £2664. 14s. 4d. I farther find, that 
" certain parts of the lands and premises, in the said caase of Piers r. 
^ PierSy were sold under said decree ; aad that the money arising from 
^ such sale was broaght into court to the credit of said canse ; and I 
" find, that the said Isabella D. Latonche and George D. Latouche, as 
*^ BDoh executors of the said James Digges Latouche, were paid, out of 
"said fund, the whole amount of the said sum of £2664. 14s. 4d., de* 
^ creed due to them as aforesaid, together with the interest that accrued 
<»dae thereon from the date of the said decree; and I find, that after- 
**ward% by an order made in the said cause, bearing date the 28th of 
<^ February, 1838, the said sum of £2664. 14s. 4d., so decreed as afore- 
^said, to the said Theo. B. Donnelly, as administrator of the said Tho- 
** mas Marlay, together with the other interest that accrued due thereon, 
** from the date of the said decree, was transferred from the said cause 
" of Piers v. Piers to this cause, which, I find, is a suit for administer- 
**• iog the assets of the said Thomas Marlay. I further find, that no part 
** of the interest on said sum of £1800, the principal money so lent and 
** advanced by said George Latouche and Co. to the said Thomas Mar- 
*^lay, and which accrued due between the 1 1th day of May, 1818, and 
*'the 24th day of April, 1824, when said charge of £3,600 first bore in* 
** terest, was ever paid to the said James D. Latouche, or to his execu« 
" tors, or to the said George Latouche and Co." 
*' I further find, that in case the court shall be of opinion that the said 
"report and decree in the cause of Piers ▼. Piers, and the statute of 
^limitations, do not stand in the way of the said executors of said 
** James D. Latouche with respect to said charge, that there is still due 
'^and owing, to the%aid executors, the said sum of £590. 3s. Id. I 
"fiirther find that the said judgment confessed by the said Thomas 
''Marlay, to the said James D. Latouche, in the penal sum of £3600, 
*^ aad which I find was collateral with said charge of £3600 for the re- 
''payment of said loan of £1800 and interest thereon, wajs not proved 
" in the sidd cause of Piers v. Piers ; and I find, that in case the court 
" shall be of opinion that the said decree in the said cause of Piers v. 
**Piersy and the lapse of time do not bar the claim of the said execu- 
"tors with respect to the said judgment, a sum of £329. 14s. 3d., being 
" the difiFerence between the sum received by the said executors, and 
" the amount of the said judgment, is still due and owing to said executors 
" on foot of said judgment, and to be paid to them out of the assets of 
" Thos. Marlay, on account of said sum of £590. Ss. Id. — all which, &c" 
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Mr. Latouche^ with whom was Mr. Wm. Brooke, Q-C, now moved 
that the coart might take into consideration the special points reserred 
by the foregoing report ; and that the said executors of the said James 
Digges Latonche might he declared entitled, out of the funds in court to 
the credit of this cause, to be paid the sum of £590. Ss. Id. sterling, 
or the sum of £329. 14s. 3d. sterling, as to the court should seem fit; 
and accordingly, that the Accountant-General might transfer, kc Sec. 
The present application was grounded on the Master's report, and also 
on the affidavit made for the purpose of the former application by the 
solicitor for the executors of the said J. D. Latouche. 

The affidavit just mentioned fully stated the proceedings in the canse 
of Piers v. Piers ; and that, in their answer and subsequent charge filed 
in that cause, the executors of the said J. D. Latouohe claimed the prin- 
cipal sum of £1,800, with interest tliereon, from the 11 th of May, 1818. 
That to the said charge were annexed two schedules shewing the par- 
ticulars of demand. That General Marlay also filed a charge, stating 
that the charge for £3600, had been assigned by him to the said J. D. 
Latouche, with the interest to accrue due thereon at six per cent, from 
the day of the death of Dame Elizabeth Piers, viz., the 24th of April, 
1824, in trust, to repay the sum of £1800, advanced by Latonche and 
Co., with six per cent thereon, from the lith of May, 1818, the date of 
the assignment ; and further stating, that there was due to the execu- 
tors of the said J. D. Latouche, in trust for Latouche and Co.^ the said 
principal sum of £1800, late currency, being £1661. 10s. 9d. British, 
with interest thereon, at six per cent, from the 11th of May, 1818, to 
the 28th of June, 1830, the day of filing the said charge, amounting to 
the sum of £1167. 148. 4d., making together the sum of £2829. 5s. Id. 
That to the ebarges of General Marlay, and the executors of J. D. La- 
touche, the defendant Sir J. B. Piers filed discharges, fully admitting the 
said charges; and that the said charges and discha^es liaving been Mly 
admitted in the Master's office, and no question having arisen as to the 
right of the executors of the said J. O. Latouche, to the interest on the 
said sum of £1800, from 1 1th oPMay, 1818, the said executors and their 
solicitor took it for granted that the Master's report was according to 
the said charges and discharges, and no objection was made thereto.— 
That the mistake was not discovered until lately; and that, a$ there ir«s 
no controversy as to the rights of the executors of J. D. Latouche, the 
mistake in the Master's report probably arose from the fact that the 
judgment confessed as a collateral security with the assignment of the 
charge, was for the same amount as the charge ; and that it was stated 
in the deed of assignment, and pleadings, &c, that the charge was to 
bear interest only from the day of the death of Dame Elizabeth Piei^ 
which was the 24th of April, 1824. 
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Coond snbmilled that, under the ctrcumstanees detailed in the fore- Feb. 18 39 
going report and affidarit, the mutake in the report of the Master, in 
the Guse of Pien ▼• Piergy wae plain. The sum reported dae. to the 
exeeiitors of J. D. Latoache should have included the amount of the 
interest on the loan, from the llth of May, 1818, to the 24th of April, 
J 824; and, had the mlatake been diseoTored before the fnnd was trans- 
ferred from Piers v. Piers to thk cause, the court, upon an application 
shewing the mistake in that cause, would, as of course, have rectified 
the error, and done the complete justice which it intended. Upon the 
present application, the only question aiises/rom the transfer of the fund 
from the cause in which the mistake occurred ; but though transferred, 
the fund is still in court ; and the present application closely resembles 
that of a prior creditor provided for by the decree, coming in for pay- 
ment of bis demand, after an order, allocating the entire fund, bat be- 
fore the fand was actually paid out. In such case, the court would order 
the prior creditor to be paid out of the fund, notwithstanding the pre- 
vioos allocation.* Balfs v. Flanagan (a) ; Gillespie v. Alexander (b) ; 
Greig v. Somertfiile (c) ; Lashky v. Hogg (d); Angel v. Haddon {e). 
This cause was instituted for the administration of General Marlay's 
assets, against Donnelly, who b Marlajilk representative, and the residu* 
ary legatee under his wiil. The fund transferred to the credit of this 
cause is what remained of the said charge of £3,600, and the interest 
thereon, after payment of the snm reported and decreed to the execu- 
tors of J. D. Latouche in Piers v. Piers. Marlay or his representative 
was not entitled to any portion of that charge, or of the interest which 
aocraed due upon it, except what should remain after the executors of 
J. D. Latouche were fully paid. After the charge filed by Marlay in 
the caose of Piers v. Piers, he certainly could not say, that the execu- 
tors oP J. D. Latouche have been fully paid, nor be allowed to object to 
the present application ; and the objection cannot have greater effect 
when it comes from his representative and residuary legatee. 



Mr. Henry Martley, for the plainti£P Hackett, and Mr. Monahan, for 
Donnelly, resisted the present application, which, though they would not 
qoestion as to its being perfectly bond fide^ they said, should not be 
granted after the report, final decree, and payment in the cause of Piers 
v. Pitts, and the acquiescence of the parties for several years. That 
the present was, in efiect, a summary application, seeking to reverse 
the final decree in another cause, by which the claims of the present ap- 
plicants were ascertained, decreed and paid without objection ; and that \ 
as to the alleged mistake in the Master's report, in the cause of Piers v. 

* See Btrch o. Alt, the preceding case, 
(a) 2 Mol. 252. (6) 3 liuss. 136. 

(c) 1 Rum. & Myl. 3o8. (</; 1] Ves. 602. 

(e) 1 Mad. 5C9. 
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FA* 1839. Pmif the court could not say, after the lapse of sereral yean vithoat 
objection^ what vere the reasens which directed the framing of it, nor 
that any mistake actually occurred. Bot» even though the ooert skosid 
now feel conyinoed that, by an aocideotal mistdce in the Master's report, 
in the cause of Piera t. Piers^ the executors of J. D. Latouehe were not 
decreed, nor paid the entire amount really due to them ; still, the final 
decree in that cause must stand in the way of the present application. 



UACKBTT 
DONNELLY. 



Master of the Rolls. It is quite clear that, by mistake, the sum 
now sought was not reported doe to the executors of J. D. Latouehe, 
in the cause of Pters 7. Piar$t and that it is still doe to them. I 
shall, therefore, he glad to grant the pres«it application, if in my 
power. If the relief sought can be granted at all, it may, I think, 
be granted now. The applicants have filed a charge in this cause; 
all the necessary parties are before the court, and the court is 
fully apprised of the facts* Under such circumstances, I do not see the 
magic of a bill that I should put the parties to the incouTenienoe of a 
plenary suit, before the court can administer justice in the case. The 
only doubt on my mind is, that I can now interfere with the final decree 
in Piers r. Piers, which was obtained in mistake, but without frand. 
The case of Monaion v. Molesworth^ in Eden's Reports (a), shews, that 
where there was a report, containing a misallowance obtained by fraod, 
the final decree, which followed the report, did not prevent the court 
afterwards, when the misallowance was discovered, doing what justice 
required, though inconsistent with the terms of the decree. If 1 re- 
member rightly, the language of the court, (the Lord Keeper North- 
ington), in that case, is very strong. I shall consider the applicatioO) 
and, if I can, make my order in a few days. 



Wednesdaiff February 20/A. 

Master of the Rolls. — I am of opinion that the executors of J. D. 
Latouehe are entitled to be paid the full amount of the interest on the 
loan of £1800 to General Marlay, from the 11th of May, 1818, to the 
24th of April, 1824, out of the fund in court to the credit of this cause. 
The case o£Manatan v. Moleswarth^ and especially the case of WiUiam 
y. Jones (by I think, satisfactorily remove the objection which I was at 
first disposed to fear would stand in the way. In the latter case, though 
the n)otion to alter the final decree was refused, it was because it did 
not appear that it would be ultimate justice to grant the application. 
But the Chief Baron Alexander stated, with the concurrence of the 



(a) 1 Eden, 18. 



{b) M'Clell. 96, 
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nH of (iio court, that although it is not the ordinary practice to alter FA, 1839. 

a final decree on motion, yet snch is often done, where the ultimate 

justice requires it. 

Order. — ^Hia Honor doth declare, that it is against right and con- 
science that the said Thomas Marlay or his representatives 
should receive the said sum, which was so admitted by him to 
be due to the executors of the said J. D. Latouche, and that the 
same, being now under the control of this court, ought to be 
paid to the surviving executors of the said J. D. Latouche, in- 
stead of being distributed amongst the legatees of the said 
Thomas Marlay ; and, accordingly, the Court doth order, that 
out of the fund . standiag to the credit of this cause, the said 
Isabella Digges Latouche and Greorge Digges Latouche, as such 
surviving executors, be paid the sum of £590. 3s. Id., in the 
report of Master Goold, dated the 4th day of February instant, 
found to be due to them for interest, which accrued due on the 
sumJElSOO, from the 1 1th of May, I818,to the 24th of April, 
1824, and accordingly, it is ordered, that the Accountan^Ge« 
neral of this court do transfer to the said executors, or their 
attorney, &c 
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Friday, January 2&ih, 1839. 

PLEADING— PARTIES— DEVISR 

The Marqak of Ormonde v. Oharlcs B. Wanoesfordb, Johk B. 
Wandesfordb, Henry T. B. WANDBSFORDi&y Waltbr B. Wan 
DESFoRBEy and Others. 

The Earl of [This case, which is fully stated in the jadgment of the Master of the 

devised and te- ^^^^*^ ^^^ before the eoart on demurrer, and was argued at great 

queathed (o S, length last Michaelmas Sittings, by Messrs, E* F. Franksy W, Brooke, 

L^ihew^i' Qdf Smith, Q.C., BlacUmme, Q. C^ and Ij^roy, Q. O, for the 

vor and his 
bein, all bis 

real and personal estate, upon trust, to apply his personal estate, so fiir asit woald go, fn paymcDt 
of hfs debts, the remainder unpaid, to be charged npon his real estates ; then upon trust, to pay ao 
annnit J of £800 to his wife, who was to have certain parts of the personal estate, except kU plate 
aud family pictures, which be desired shoold %o to bit grandson, the second son of hts doughtef Udj 
A», taking the name and arms of 9V., as thereinafter mentioned^ After paying said annoity, to permit 
Lady A. to take io her separate nse, ont of the rents, dsc. an annuity of £800. The residue and sbf- 
Ings of the rents to be applied in payowat of bis debts ; and qfter the decease if Ladp A^ Uming iuse 
as thereinafter mentioned, then in trustj^ and subject to said debu, to permit the second son of J. B., 
begotten on Lady A. taking the name and arms of W., and the heirs male of bis body, to receive tb« 
same in preference to her eldest son ; it being testator's intent and meaning that sncb second son " it 
*' take and be preferred, ^c. until he shall become an eldest son, and so shall each and erery secood 
" or younger son or sons take, place, and e^Joy the said estates according to seniority, ^., and ihe 
''heirs male of the body ofsoch second son." Maintenance was provided for such second tonfron 
the time of his birth, during his minority, and from thence an annuity of ^^00 during the life of Lady 
A* If there should not be such second son, testator provided a similar allomance for the eldest sob of 
Lady A., by any aflertaken hnsband ; and for want of such eldest son, then sncb allowance for (he 
eldest son of J. B. and Lady A. The residue of the rents to be applied until such second or eldest wo 
should attain 21, in discharge of incnmbrances. In default of sncb issae, the said estates, and ike 
whole saoing^thereof (txeepi as aforesaid), to the use of the daughters of Lady A., as tenants in com- 
mon in tail, with remainder to the separate use of Lady A. for life, with power to dispose of the rests 
of said estates and all the savings thereof; with ultimate remainder to his trustee W. T. and bit belrt 
for ever. 

At the date of the will and of testator's death, the O. estates stood limited to J. B., aAerwaids Earl 
of O. for life, with remainder to his first and other sons in tail male. 

Testator survived bis wife, and died in 1784, leaving Lady A. bis only child« She bad issue font 
sons by J. B.^ 'Walter, John, James, and Charles, all of whom had been bora dnring the testator's 
lifetime, and John was second son at the date of the will, and of testator's death. 

In 1793, John Joined his father and mother in a recovery of the W. estates, and executed a deed, 
declaring the uses thereof, to Lady A . for life ; remainder to John for life ; remainder to John's sods id 
tail, with successive remainders to James and Charles for life, and their issue respectively in tail male; 
and said deed contained a proviso for shifting the W. estates from John to Janes^ nnd from Jameato 
Charles, in the event of the O. estates coming to John or James* 

In 1790, John died. J. B. Earl of O. died 1795. whereupon Walter became entitled, and soffered 
recoveries of the O. estates, and died in 182S. James then became Marqeis of O., and aequirtd an 
interest in the O. estates, under Walter's will. 

Lady A. died in 1830; and in 1834, James, then Marquis ofO., filed bis bill against Charles asd 

the present plaintiff, and the heir of the surviving trustee, whereby he claimed the W. estates, asteoani 

in tail under the will of 1772, or as tenant for life with remainder to hiji eldest son in tail male aodrr 

the deed of 1 793. Charles answered the bill, and issue had been Joined, and publication paaed, 

- when the plaintiff James, Marqais of O., died. 

In 1838, the present plaintiff filed his bill against Charles and his three sons, setting oot all the 
charges contained in the former bill, and the several proceedings had thereon, asMl claimiog to be en- 
titled to the W. estates, either as isnne in tail under the will of 1772, or as tenant in tsil andcr llie 
deed of 1793, and the recoveries. The bill stated that Charles and his sons claimed serae interest m 
the said elates, and in the subject matter of this suit, and in that respect were necessary parties* Tbe 
bill prayed that plaintiff might have the benefit of tbe said several former proceedings, proofs, dec.; 
and that the trusts of tbe will might be carried into execution, and for tbe usual acconnti^ dot*\ and 
that his rights might be aKertained, <fec 

To 
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demarrer; and by Messrs. HawhinSf Keatinge, Q. C, Warreuy Q. C, Jan. 1839. 
Sir TAomas Staples^ Q. C, Serg^ant Greene, and the Attorney- Gene- 
ral (no\r Mr. Justice Ball), for the bill. The pleadings and will, upon 
which the several questions arose, are stated at length in the following 
jadgment, as also most of the arguments, and of the leading authorities 
referred to by the counsel upon the several points determined in this 
ca^. Some of the authorities cited at the bar, and not particularly 
mentioned by the court, are collected in the foot-notes. The Editor 
begs to add, that this case now appears a little out of its regular 
order, as it was believed that it would be most convenient to the profes- 
sion to bave the earliest publication of cases likely to be of more fro- 
qaeat application in ordinary practice.] 



The Master of the Rolls now delivered the following judg- 
ment: — 

The bill, which was filed by the Marquis of Ormonde in the year 
I8S8, states, that his father, the late Marquis of Ormonde, on the 2nd of 
Angost, 1834, filed his bill in this court against Charles Butler, calling 
himself Charles Wandesforde, and against the plaintiff, theo the Earl 
of Ossory, and the Earl of Erne ; and thereby stated, at the plaintiff 
now chargeSf that John Earl of Wandesford was well and sufficiently 
seised of, or otherwise entitled to, certain estates in Kilkenny and else- 
where in Ireland, and Yorkshire in England, commonly known as tho 
Wandesforde estates ; and that he had, at the time of making his will, 
and of bis death, only one child. Lady Anne, who married John But- 



To (hii bill tha ihrte sons of Cbarles demorred, for wnnt of equity. No special groonds were 
•■ifaedoift the record. At the bar, the causes of demurrer assigned were:—- 

)«t. That this being in tbenatare of a sopplemental soil, could not be maiolained against these 
drfesdaots, who were not parties to the original sett, nor deriving onder a party to that suit : — 
fiffdf that thii ground of demurrer was too wide, and should have been confined to that part of the 
Ml sod its prayer which sought the benefit of the fbroier proceedings. 

Sn4. That if the plaintiff 's title be under the will, these defendants are not necessary parties: — 
^M, that the statement of the plaintiff's claims, under the recoveries and deed of IT03, Justified 
Ilia is making these defendants parties. 

9r4. That the two yoimger sons of Charles were remote remainder-men under the deed of ltOd» 
ud (bat (be charge of interest in (he bill mn««t be referred to that interest which was not safflcient to 
Jo«tifj their being made defendants i-^Heid, that as the plaintiff shewed, under th« shifting clarnse 
of the deed of 1793, some interest in all the defendants, the general statement, that they claim some 
itttrcflt, must lie referred to that interest,. But eemble, a general allegation, that defendants claim 
*•«« ioteresi, without shewing bow, or in what manner, insufllcient* 

4th. That the plaintiff shewed no title to the W. estates :— ffWtf, that Lady A. took no estate under 
<1» will; that the devise to the second son of Lady A., and the heirs male of his body, was an 
treeutoTf devise to such son as should answer that description at the time of the death of Lady A. ; 
nd tbereforr, that the recoveries suffisred in ]T93and 1195, were bad, lor want of a tenant to the 
precipe, and a person ca|iable of being vouched, so as to bar tbe^ remainders limited by the will; 
■ftuaiog, that on the death of John, Jamea, late Marquis of O., took an estate tail by way of 
•xfcatory devise, yet, os bis becoming eldest son, the W. estates shifted to his next brother, under 
<oeclaoieinthe will. 

. That the limitation to the trustees and fhe$wrvwor and his heirs, vested in them the legal estate 
•n fee. 2 a t 
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Jan, 1 899. l^iS aftenrards Earl of Ormonde and Ostory (the father of the Ute, lad 

^"^"V^^ grandfiriher of the present plaintiff) ; upon whose marriage the Omonde 

ORMOKDB estates were settled, and at the time of making the will stood United 

WANDKS- ^ ^^ ^*® ^^ ^^^ ^^ John BoUer for lifoi with remainder to his first 

FOKOE. And other sons snoeessirelj in tail male* That, on the 26th of NoTem' 

her 1772, the testator being so seiaed made his will, the provisioiu of 

which I shall presently state.* 

That his wife died in 1781, and he died in 1784; Lady Anne bei^ 
/«nM o/ Ledji his only child then, and at the time of making his wilL That she had 
1Im//«t,^ issne by John Butler four sons, Walter, John, James and Charles, and two 

Ja»^*^Ck^^^* daughters, Elisabeth married to Thomas KaTanagh, and Eleanor sow 
amd'EUxaheth, Lady Eleanor Butler, all of whom, except Lady Eleanor, were born in 
Johm, seeond the tesUtor's lifetime. That John was the seeond son at the date of the 
o/thewai,and will and of the death of the testator. That previous to the year 1793, 
^M "*'''* three of the trustees named in the will died, leaving the Earl of Erse 

the surviving trustee. That several debts of the Earl of Wandefford<s 
Earl of 9vA charged by his will on his Kilkenny and Yorkshire estates, still remaiD 
a«^lVt?/7f« i>np«><l« and among others, a debt of £17,500, secured byamortgige 
stiii unpaid, of the Kilkenny and Yorkshire estates, dated the 2Mi of September, 

1772, originally due to the Duke of Northumberland and now vested in 

" the Earl of Beverly ; and that there are other debts secured by mort' 

gage still unpaid. 

Recomriea f '^^ John, the socond son, having, afler the death of the Esri of 

the w. E9tmies Wandesforde, attained his age of 21 years,' and daimii^ a vested n- 

y^^and kis ni^indor in tail, did, together with his father and mother, suffisr s reoo* 

father and very in Michaelmas Term 1793 of the Irish estates, and in 1795 of the 

1103 ^ 1795, estate in Yorkshire ; and that, previous to the suffering of these reooHo* 



Deed leading "^'* * deed, bearing date the 9th November 1793, was executed between 

the use*, dated John BuUer, Earl of Ormonde^ and Anne his wife, and John Bntler their 

* second son, of the first part, Thomas Kemmis of the seeond part, ind 

John Kingsbury of the third part; and that by this deed, the Esri sod 

his wife and son conveyed the Kilkenny estates, to the intent that he 

should become tenant to the precipe, so that a valid recovery might be 

suffered ; and that it was declared thai such recovery should eoore to 

the uses declared by another deed intended to be executed. That, hy a 

deed dated the 4th of April, 1795, the Earl of Ormonde, his wife and 

second son conveyed the Yorkshire estate to Midiael Bcmy, to hoM to 

him, to the intent that by this deed, and a fine smr cQgmmzamee intended 

to be levied, he miglit become tenant to the freehold, in order that a 

Talid recovery might be suffered to ennre to the uses dedaied by the deed 

before referred to. That by this deed, which is dated the 9th November, 

eoveHe$ aftke 1798, in Order to provide a maintenanee for John, during his mothers 

»F. Estates* 



* The will is Stated at length, /1. 248, /NMl, afler the decision npon the 

objections to the pleadings. 
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life, and for s^tUing the estates, they were cooFeyed to the Earls of j^^. j 339^ 
EnoiskiUen and Erne to the use of trostees for 99 years, to secure ^"^"V*^^ 
£1,500 per annnm for John Butler, daring the joint Uves of himself and o^^^noe 
his mother, and subject thereto, to the use of Lady Anne for life ; re« vitandiss- 
oudnder to John for life ; remainder to his first and every other son in fordb, 
t»l male ; remainder to James the late Marquis, for life ; remainder to 
his first and every other son in tail male ; remainder to the defendant 
Cbkrles Butler (Wandesforde) for life; remaioder to his first and every 
other son in tail male ; remainder to Walter the eldest son for life ; 
raouuDder to his first and every other son in tail mail ; and that it was 
dedared, that John, James (the late plaintiff), and Charles should have 
certain powers, therein mentioned, of charging the estates with jointures 
and provisions for younger children ; and that if John or any of his Shifting 
issue male should become seized and possessed of, and entitled to the ^^^^* 
estates whereof the Earl of Ormonde was then seized, or of 90 muck 
thereof at should not be sold for payment qfdebU or other family purposes^ 
then the said manors, &c, should, immediately upon the said Ormonde 
estates coming to John or his issue male, go over to, and vest in said 
James Batier and his sons in tail male ; and after his death without issue 
male, in Charles and his sons in tail male; and after his death without issue 
msle^ in the fifth and every other younger son of John and Anne Bot- 
tler, successively, in tail male before John the second son, his issue 
male^ or any of them should have or be entitled to take or enjoy the 
same, and that freed and discharged from every charge which should be 
made by virtue of said deed, save only such leases as should have been 
made thereof a«;eording to a leasing power therein , before mentioned. 
That the deed contained a similar clause, providing that the Wandes- 
forde estate should go over to Charles and his sons in tail male, in. case 
James or any of his issue male should become seized or possessed of the 
Ormonde estate, or so much thereof as should not he sold for payment of 
debts or other family purposes^ in like manner freed and discharged from 
all incumbrances created nnder the power save as aforesaid. 
That John, the second son of Lady Anne and John Butier, died on ^'^^'^ o/john 

^ the second voti, 

toe 15th of April, 1796, unmarried and without issue, and on the 16th without issua, 
of December, 1795, John Butler Earl of Ormonde died, whereupon ^^"^P^^^f^i^^- 
his eldest son, Walter, became entitled to the Ormonde estate as ten* 
ant in tail, and in 1805 suffisred recoveries an J acquired the fee- 
That on the death of John, the second son, the late Marquis, James, falter jiefzed 

, , infeeo/theO, 

became entitled to the Wandesforde estates, as tenant in tail under the Ei^tateH,-^ On 

will, or tenant for life under the deed of 1793, expectant on the death J^mt^'^fiifSl'ii 

of his mother; and that plaintiflF is his eldest son. That Earl Walter to tv. estates, 

was created Marquis of Ormonde, and by reason of his intermarriage 

with Miss Clarke, who died in 1817, became seized of various estates 

in Enghind. That on the 28th of February, 1820, Walter, Marquis of n'alter.s will. 
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The 0« rotates Ormonde, made a will relating to his Irish • estates, whereby, after reci-* 
/ei* V«" P^l' ^^"JT ^ ^^^ ®^ 1808, by which he vested his safd estates in trustees, for 
ment oj debts, payment of his then debts, and that several of those debts remaiaed an* 

paid, he confirmed that deed, and g^ve several l^aeies and annoiUes, 
which he charged on his Irish estates ; and directed his trustees, after 
satisfying the trusts of that deed, to raise, by sde or mortgage, a san 
sofiicient to redeem certain annuities, if they thooght it right, and to 
Jtesidue to be pay all his debts and the legacies given by his will ; and direeted dwm 

settled to the ^ ^ , , . . ^ , , ^ . , ,^ . . . 

Use of the late to settle any unsold portumofthe elates to muse of the iaie MarqiM for 
Marquh for i^f remainder to plainHfffar life ; vnih remainders over. That he nudes 

u/e ; remain- •' "^ m j j •» 

der to plaintiff will of the same date, relating to his English estates, by whioh he devised 
maiftder over. *^®™ ^ trustees, to the use, as to part thereof, of the defendant Charles 

Wandesforde; remainder to his first and other sons, freed from all chargfes 
except a sum of £ 10,000; and, as to the residue, to the use of the late Mar- 
quis for life ; remainder to plaintiff for life, subject to all the debts, save 
the above mentioned £ 1 0,000 ; with power to the late Marquis to duu|[e 
£10,000, and also a jointure of £1500 per .annum. Tfaataleasii^ 
power for 21 years was given to the late Marquis, and every other ten* 
ant for life ; and that plaintiff got power to charge a jointure to the ex* 
tent of £1500 per annum, and £10,000 for younger children's portions. 
That Walter, Marquis of Ormonde, died on the 10th of Angust 1820, 
Sale oJ partH when the late Marquis succeeded to the titi& That various portiooi 
of the ancient of the Irish Ormonde estate, and which formed part thereof when the 

O, Estates m '^ 

fValter's li/e^ deed of 1793 was executed, were sold in the life-time of Walter, and the 
dX* upon produce exceeding £370,000 applied to pay debts. But that, at kis 
them creait d death there remained, independent of legacies, debts affecting the Irish 
^ ^ *^'^' estates, to the amount of £400,000, agreatpart of which had been created 
by him, besides irredeemable annuities to the extent of £2315, vhich 
were charged on the Irish estates alone. That there were debts to the 
mnount of £1.33,061, affecting the English estates ; and that some of these 
debts, by virtue of the will became charged on the Irish estates. Id addi- 
tion to which, his bond and simple contract debts, also charged on the 
Value of the '"''*'' estiites, amounted to £45,708. Thai the Irish estates, at the death 
undent o. cv- of Walter, did not produce more thau £16,000 Irish per annum, and 
Unu of fVal- while the late Marquis held them, only produced £12,000, except in one 
ter'9 death .•— year, and if they had been brought to a sale, at any time since the death 
thereof to pay of the said Walter, would not have produced more than £300,000, 
ike^amount of ^|,j^.|| ^^old be quite inadequate to pay the debts. That in no event 
jawuM the late could the plaintiff or his ihther take the Irish estates under the Imii- 
emt^iled* under tatious subsisting in the year 1793, or when the Earl of Wandesfbrde 
the old entail, „^j^ ii|g ^]i fcnt ^nly as the devisee of Walter, and from his bounty; 

Smt merely a» i<..t- ii ric 

Mr dezi*e€ of and that the only beneficial interest he took was as devisee <tf the &o^* 

i^iT^«J lUhertates. 
itffl«acuii jD- 

in the aneitnt 0» estates* 
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Tkal after Ibe death of Walter, Charles filed a bill in England in his Jan. 1839. 
own name and that of his two sons, to have ibe trusts of said Walter's 
will carried into execution, and the estates in Ireland sold to pay the 
debts; and, it being evident that if this suit was prosecuted, the whole 
of the Irish estates mnst be sold, the late Marquis, with the concurrence 
of tfae defiBudant Charles Wandesforde, procured an act of parliament by 
which the trustees were empowered to sell the estates in England, for 
tlie purpose of paying all the incumbrances affecting them, and the Irish 
estates. That the trustees accordingly sold the English estates, and out 
of tbe produce, £435,360 have been paid in discbarge of debts affecting 
the Irish estates, and £20,000 applied to redeem annuities affect- 
iDg them. That there are still debts affecting tbe Irish estates, 
to the amount of £6,719, and annuities created by Walter, to tbo 
extent of £1,500; although, since the filing of the bill by the late 
plaintiff, another portion of the English estates has been sold, 
ind £13,000 of the produce applied to redeem annuities on the Irish 
estates, and by these means more than the value of the Irish estates has been 
paidm discharging debts affecting them^ over and above the charges and tat en paid in 
incmbrances which affected them on the 9rt oj November, 1793. That f/^'j'^fc'i^'C^Io^ 
pkuDtiff*8 powers, with respect to the residue of the estate, are less ex* 'a^"> ^<^^ ^"^ 
tensive than those which he derived under the will : the act of parlia- charges which 
ment having abridged them. That the late plaintiff was obliged to '"^^l^^J'^^"*^ 
raise for hts support the £10,000 which he had power to charge« 1793. 

That according to the true construction of the will of the Earl of ]^^^ ^o/tll^' 
Wandesforde, the devise to the second son of Lady Anne should be held Earl of w*s 
to be a devise to sudi person as should be next son after the eldest son, ^^i by plaintiff 
and should not have succeeded to the ancient Ormonde estate under the. 
settlement and entail, which then subsisted, of those estates ; and conse- 
quently, that plaintiff's father became entitled to an estate in tail male 
on the death of John the second son, without issue ; and that if such be 
not the true construction, then that the late plaintiff was entitled, under 
the deed of 1793, to an equitable estate tail, or to an estate for his lifo 
with remainder to his eldest son in tail. That plaintiffs father, or plain- 
tiff, never became possessed of, nor entitled,by descent or old entail to any 
estate whereof John Earl of Ormonde was seised, within the intent and 
meaning of the deed of 1793, or of the will of the Earl of Wandesforde ; 
snd that plaintiff takes merely an estate for life as the purchaser thereof; 
and the whole of the Irish estates must be considered as having been 
sold and purchased by the produce of the English estate. 

That Anne, Countess of Ormonde (t. e. Lady Anne), died on the Death of Lady 
3d of April, 1830, whereupon, Charles Entered npon the Kilkenny and ^* ^^ April, 
Yorkshire Wandersforde estates, as the second son of Juhn Butler and vpon, poMset- 
Lady Anne, living at her death, and has suffered recoveries thereof or ^'^'^ ^^ *^fj^» 
of part thereof, claiming as tenant in tail; and plaintiff insists that he h Charles, as 

second son of 
Lad'j A» at her death ; ^recovcrj mfftrcd by him. 
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JaH' 1839. hearing of the caose, be dedared to be entitled to the whole of the relief 

prayed by him ; and, as against the defendants who have demarred, he 
would not be entitled to the benefit of the proceedings in the former 
suit. But if the defendants meant to rely on this objection, they should 
have confined their demurrers to that part of the relief, and cannot, 
in my opinion, by demurrers framed as the present pleadings are, put 
the plaintiff out of court, merely^ because he asked more than he is en* 
titled to, if he is entitled to part of the relief sought by him. 

2. It is also insbted on the part of the three defendants who 
hare demurred, that if the plaintiff's case is founded on the limitationi 
in the will of the Earl of Wandesforde, they are not necessary parties; 
because, under that will there is an estate tail, either in the plaintiff or in 
the father of the defendants. It is also said, on behalf of the two yonnger 
sons of Charles Wandesforde, that they are not necessary parties, eren 
though the plaintiff's case be founded on the recoveries, and the deed of 
9th November 1 793 ; because, under the limitations of that deed, their 
eldest brother takes an estate tail, and their interest, if any, is too re- 
mote to justify the plaintiff in making them defendants ; and they add, 
that the bill does not state with suflBcient precision any interest in, or 
claim of interest by them (a). It is to be observed that the plaintiff 
does not rest his case solely on the will of the Earl of Wandesforde: he 
says, that if the court shall be of opinion that the esiaief are to beam- 
sideredas still subject to the limitations of that will^ Ae, as the eldest son o/ 
the late Marquis of Ormonde^ tahes an estate tail in them ; but, that iftht 
court shall decide that the recoveries suffered by John Wandesforde put 
an end to those limiUUionSf he is entitled to the estates under the deed of 
1793. It is contended on his part, that although the defendants, who 
have demurred, might not have been necessary parties, if the case rested 
solely on the construction of the will of Lord Wandesforde, and the 
recoveries had not been suffered, and the deed of 9th of November 1793 
executed by John Wandesforde ; the recoveries and deed being stated 
in the bill, shew such an interest or claim of interest in the defendants 
who have demurred, as rendered it necessary for the plaintiff to make 
them parties. The words in the shifting clause of the deed of 1793 are 
particularly relied on for the purpose of shewing that all the sons of 
Charles Wandesforde are necessary parties. By this clause, as stated 
in the bill, it is declared, that << in case James (the late Marqais of 
<< Ormonde) or any of his issue male should become seized and pos* 
<< sessed of any of the estates whereof John Earl of Ormonde was then 
<< seized and possessed^ commonly cplled the Arran^ Kilcash and Garry- 
<< richen ettates or so much thereof as should not be sold for payment of 
" debts or other family purposes, then and in that case the Wandesforde 



(a) Redes. PL p. 188 ; Fenton v. Hughes, 7 Ves. 287. 
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'< estates should, iinmediatel7 upon the said estates of the Elarl of Or- Jan. 1 839. 

" uionde coming to James, (the late Marquis), or his issue male as afore- 

^' said, go over to, and vest in Charles Butler (now the defendant Charles 

" Wandesforde) and his sons in tail male; and, after his death without 

"issue male, to the fifth and every other son of John Lord Ormonde 

<< and his wife Lady Anne, in tail male, before James (the late Marquis,) 

"or his issue male should have, or be entitled to take or enjoy the 

"same, free from the powers given to James, and from any charge erea- 

"led by virtue of those powers, except leases made pursuant to a leas- 

"iog power given by tlie deed." It is contended on the part 

of the plaintiff, that this clause does not give an estate tail to the 

eldest son of Charles ; and at all events, that his younger sons have 

under it such a claim of interest as justifies the plaintiff in making them 

defeudaots in this suit. 

It will be recollected, that it is always the wish and object of a court 
of Equity to have before the court all persons interested in the subject, 
about which it is called upon to pronounce its decree, or, whose rights 
may be affected by its decision. If any person brought before 
the court does not claim the interest which the plaintiff alleges he does, 
the course and practice of the court enable him, by filing a plea or dis* 
daimer, to get rid of the suit, and to obtain payment of any costs ho may 
hare incurred by being made a d^endant. In the present case, the 
bill, after stating the recoveries and deed of 1793 with its shifting 
clause, states, '^that Charles Wandesforde and his three sons claim to 
"be respectively entitled to some estate or interest in the Wandesforde 
"e!»tates: and allege that they have an interest in the subject matter of 
"this suit; and that, therefore, they ought, in that respect to be made 
"parties defendant in the suit." This is not, as was argued, the case of 
a bill containing merely a general charge of interest in the defendant, 
without stating any fact by which such interest or claim of interest may 
appear, or on which it may be founded: it sets forth the deed of 1793, 
which, according to one mode of construction, would give to all the sons 
o( Charles an interest in the estate ; and it charges, and the demurrer 
admitSf tJiat they severally allege they have an interest and ovght to be made 
defendants. I refer this general charge to that interest or claim of inte- 
rest previously appearing, and am of opinion, that on this record there is 
stated such a claim of interest in the sons of Charles Wandesforde, as 
justified the plaintiff in making them defendants, wliether liis title 
re.- ted on the will of the Earl of Wandesforde, or on the recoveries of 
the deed of the 9th of November 1793. 

Being of opinion that the demnrrers cannot be sustained on tlie 
frrounds already mentioned, I proceed to consider, whether the plaintiff dtrcd. 
has stated such a case as entitles him, against the defendants who have 
demurred, to any relief in this court. The plaintiff insists that, accord- 
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ing to the trae eoDttniction of Lord Wandetforde't w31, John Bnller, 
otheririse Wandesforde, who was the second son of John Botleri after- 
wards Earl of Ormonde, and Lady Anne his wife, Uvwg at the timei^ 
tke death of the testator, took an estate tail in the Waadesforde estatei ; 
and that, on his death withont issue, if the recovaries sfi£Pered bj him 
were invalid, James, the late Marqais of Ormonde and &ther of the 
plaintiff, took under the will, as the second son then liring, an estate 
tail in those estates ; and that, on the death of the lato Marquis, tlie 
plaintiff as his eldest son became entitled to a like estate in them. He 
insists that this is the effect of the will, althoogh his father, by reason ef 
the deaths of John Wandesforde, and Earl Walter, withost issae, be- 
came the eldest son of Lady Anne and of John Bntler. Again ; rely- 
ing on Ihe recoveries and the deed of 1793, he says, that those reeore- 
ries were valid ; and that, under the limitations of the deed of 1793, fail 
&ther took an estate for his life ; and that he is now entitled to a like 
estate, or to an estate tiul : because, though the deed of 1793 contains 
a shifting clause, the provisions of that clause do not affect his estate, 
under the circumstances stated in the bill. 

On the part of the defendants, it is contended, that Charles, being the 
second son of John Butler and Lady Anne, htdng at the death ofLadf 
AnnCy is the person who, according to the true construction of the wiD, 
became entitled to the Wandesford« estates ; but that, if James took in 
preference to him, his title ceased when he became the eldest son. It 
IS also contended, on their behalf, that the recoveries suffered by John 
were inoperative ; and, supposing them to be valid, that, under the shift- 
ing clause of the deed 1793, Charles, the father of the defendants, 
is entitled to the estates, the plaintiff and his fatlier bavii^ become pes* 
sessed of the Ormonde estates within the meaning of that clause. 

The Earl of VVandesforde s will, which is dated the 28th of Norem- 
ber, 1772, is as follows: — It devises and bequeathes to Lords i^outh* 
well and Earne, and to William Creorge Talbot and George Vernon, 
and to the survivor of them, and the heirs of such survivor, all bis real 
estates in Yorkshire, in England, and in the counties of Kilkenny, Cork, 
and Clare, in Ireland, and all his estate and interest in his house and 
concerns in Cavendish-row, in Dublin, and all his goods and cbattels 
therein, and all his goods and chattels at Castlecomer, exeept the part 
thereof specifically bequeathed : to bold his estetes and dispose of his 
effects in trust, in the first place to pay his simple conUract debts and 
legacies, and, after payment thereof, to apply the reasdaa of his personal 
estate, if any, to discharge his judgment debts or other debts $ and so 
much of his debts as his personal estate would not be aa£Beient to dis- 
charge, to remain a charge on such of his estates tkereinafker mes- 
tioned (viz. on his Kilkenny and Yorkshire estates). Then in trost 
to pay an annuity of £800 per annum to his wife^ the Coostess of 
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IfVandesforde, who was te hard bis houses in Caveodish-row and Castle- Jan. 1839. 

com«r for her life, with power to her to dispose of the house in Cavendish- v^^^^^ 

row to his daughter, Lady Anne Butler, or to any of her children, as ormondb 

his said wife should think fit ; and also with liberty to her to dispose of ^itandks- 

bisstock of horses, &g., absolutely, as she should think proper; except forde. 

hM plate and family picturesy which he desired should go to his grandson^ 

die second son of Lady Anne Butler, taking the name and arms of Wanr fJ^Jl^"%S"^ 

derforde, as thereinafter mentioned; and as to the real estates, after tures, 

paying the annuity to his widow, in trust, to permit and stdSTer his 

daughter, Lady Anne Butler, to receire, take, and be paid yearly out 

of the rents, issues, and profits thereof, £600 per annum^ for her life, for 

her sole and separate use, notwithstanding her coverture. The residue ^""o '#{[ Ladn 

and savings out of the rents, issues, and profits of the Kilkenny estate ^* ^• 

to be applied in payment of his English debts and the incumbrances af- ^^^^ laoings 

fccting it Andy after the decease of his daughter Lady Anne, leaving ^^* '^ P^9 

tme, as thereinafter mentioned, << then in trust, and chargeable with said 

" debts, te permit and suffer the second son of John Butler, begotten on the 

**bodyofthe said Lady Anne Butler, his then wife, taking the surname the second son 

"" and arms of Wandesforde, and the heirs male of his body, to receive the J^/" ^' ®"^ 

'^same, in preference to her eldest son;** it being his intent and meaning, 

'^ that suck second son do take and be preferred, as to his said estate, before 

"the eldest son of the said Lady A, Butler, until he shall become an eldest ^f^iftfng 

clause^ 

^son; and so shall each and every second or younger son or sons take, 

** place, and enjoy the said estates, according to their seniority of age, and 

** priority of birth, and the heirs male of the body of such second or 

^^yomiger son cf sons" The will then directs, that such second or '< other MnfntetMnce 

TWffiirer son shall have and receive, out of the rents, issues and profits of ^*"' /"^*^ **" 

. ■ --7 r cond son from 

the Yorkshire and Kilkenny estates, /rom /A« A'nte o/*Ai9 Mr/A, during his birth. 
the life of his mother, for and towards hifl education and maintenance, 
theaiinual sum of £200, until he shall arrive at 18 years of age, and 
from thence the sum of £500 annually, until he shall come to the age 
of 21 years ;" afterwards, the sum of £800, until the decease of his mo* 
ther; "and tbe residue of the rents, issues, and profits shall, until such relfdue, *tfc. 
^younger son shall attain his age of 2] years, be applied in discbarge of 
'^incombrances afiPecting (his) said real estates as afore-mentioned." 

And for want of such second issue male or second son of the said 
Lady A. Butler, then in trust, to permit and suffer the eldest son of the 
nid Lady Anne, by any second or after-taken husband, taking the name 
aod arms of Wandesforde, to receive, take, and enjoy, out of the rents, 
utuet, and pr^^ite of his Yorkshire and Kilkenny estates, from the time of 
^» {testators) decease, during the life of his mother, for and towards his 
^dueation and maintenance, the annual sum of £200, until he shall arrive 
ottke ageo/ 18, tmd from thenceSM annually, till 21, and afterwards 
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£800 yearly ^ until the decease ofhi$ said mother. And, for want of nich 
eldest son of any after-taken hiubaad, then in trusty to permit and soffer 
tlie eldest son of the said John Butler, begotten on the body of the said 
Lady Anne Butler, taking the name and arms of Wandesforde, to re- 
ceive, take, and enjoy, out of the rents, issues, and profits of his laid 
Yorkshire and Kilkenny estates, from the time of testator's decease, 
during the life of his mother, for and towardt hiseducaiion amdmaink' 
naffc€f the annual sum of £200, until he should arrive at the age of 18, 
and from thenceforth the sum of £500 annually, till 21, ^nd afterwards 
£800, until the decease of his said mother; <' And the residue of the 
*' rents, issues, and profits shall, until such elder or only son shall attain 
** his age of 21 years, be applied in discharge of the incumbrances affect- 
" ing my said real estates." 

And, for want of such eldest issue male of the Lady Anne fiatler, 
tlten in trusty as to the estates in Kilkenny and Yorkshire^ and the whole 
savings thereof except as aforesaid^ to the uscMfthe daughter and dough' 
ters of the Lady Anne Builery as tenants in common^ and the heirs of the 
body of such danghter and daughters. 

And, for want of such issue, then to the use of his said daughter Lady 
Anne Butler, for and during the term of her natural life, without the 
control of her husband ; with liberty, by deed or will, to disp<»se of the 
rentSj issues, and profits of the said real estates, and all saTings arising 
thereout, after payment of the said debts and other incumbraoces, io 
such manner as she should think fit. And after her decease^ then to 
the use of his said trustee, William John Talbot, taking the surname 
and arms of Wandesforde, and to his heirs for ever. As to the Cork 
estates, the trustees were directed to pay any mortgage affecting tlie 
same ; and, after payment thereof, to permit testator s wife to take the 
rents, issues and profits for her life, and to dispose thereof, by deed or 
will, to all or any of his grandchildren, and in default of such grand' 
children, to the use of the said William John Talbot and his heirs for 
ever. The testator also gave to his wife his estate in Clare, to be dis- 
posed of as she thought proper. — The will then proceeds : — " And 1 
'* hereby empow^er my said trustees, and the survivor of them, and the 
" heirs of such survivor^ to make one or more lease or leases of all and 
*^ every part of ray said estate or estates hereby devised to them, to any 
** person or persons whatsoever, for any term not exceeding three li^es 
*' or tliirty-one years, in possession, and not in reversion; and that at the 
" best and most improved rent, without fine, that can reasonably be had 
'^ or gotten for the same ; perfecting counterparts thereof. And I al2«o 
" empower iny Kiid trustees, and the survivor of them, and the heirs of 
**such survivor, to employ proper persons to carry on the work of my 
<' collieries regularly, yearly, in the same manner as I now work and n>a- 
<<nufacture the same, and to a[)ply the money arising thereout, first, in 
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'^dischaige of my debts, and, after payment thereof, to increase the por- 
'^tiontof my younger grandchildren, share and share alike. And I 
" order and direct, that my said trustees, or the survivor of them, or the 
" heirs of such survivor, do have and receive, out of the rents of my estate 
^' and income of my colliery, the sum of one shilling in the pound for 
"their trouble and expenses in carrying said trusts into execution; and 
"that they, with the approbation of ray said wife, during her life, em- 
"ploy an agent under them, to receive said rent and income of my said 
"coQieries, at such poundage or salary as she and they shall think fit." 

It is not possible to read this will attentively, without perceiving that 
it is both inaccurate and deficient. It contains inconsistent clauses, and 
omits some devises which it was plainly the intention of the testator to 
insert. For instance, it does not contain any express devise to the 
eldest son of a second marriage of the Lady Anne ; nor to her eldest 
SOD by John Butler ; though a maintenance is provided for each, on the 
happening of certain events, and, though it is manifest that it was the 
iotention of the testator that they should respectively be devisees of his 
estates, upon failure of the issue which was to be preferred to them. 

The will does not allude to any settlement of the Ormonde estates; but 
the bill states a settlement of them, subsisting when the will was made. 
The bill also states, that the testator had then only one child, the Lady 
Anne Butler, who had issue, born in the testator's lifetime, four sons and 
one daughter, and another daughter bom aflter his decease; and that John, 
the second son, was living when the will was made, and was then, and 
at the time of the death of the testator, the second son of Lady Anne 
Bntler. It has been urged, on the part of the plainti£P, that the devise 
to the second son of Lady Anne Butler gave to John, who was the se- 
cond son at the time of the testator's death, a vested remainder in tail, 
e^ipectant on the decease of his mother. In snpport of this construc- 
tion of the will, it is said that the law favors the vesting of estates, 
and will, if possible, construe the will so as to give vested estates to the 
devisees ;* and, even though there be no express words calling for that 
constroction, the court may supply them, by a presumption in favor 
of this doctrine, that it is enough, if a contrary intention does not ap- 
pear. But, it cannot be contended that this doctrine can be applied 
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the foregoing 
will. 



Plaintiff's ar^ 
gument upon 
the will consi' 
dered, 

9 

The law fa- 
vors the vest" 
ing of estates. 



• An interest, which can be sup* 
ported as a remainder, shall not be 
(on$trued an executory devise: 
Purefoy v. Rogers^ 2 Saund. 380 ; 
D<^ V. Morgan, 3 T. R. 763 ; Doe 
d. Harris v. Howell, 10 B. & C. 
(per Bayley, J.) 197. Where li- 
niitation can be held vested, should 
not be held contingent : Woodcock 



V. Duke of Dorset, 3 B. & C. 569 ; 
Chotmondely v. Meyrick, 3 B. & C. 
253; Willis v. Willis, 3 Ves. 51 ; 
Hope V. Lord Clifden, 6 Ves. 4 99 ; 
Edwards v, Hammond, S^Lev. 132; 
Doe V. Moore, 14 East, 601 ; Doe 
V. Noivell, I M. h S. 327 ; Duffield 
V. Dtiffield, 1 Dow. & CI. 268. 
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wkera the words a«ed in the will ehew an intfBtioti lo the conlniy; iMr 
that tlie ceart is to hold estates to be rested, becenee of the inamteimfiee 
of their being contiBgent, where the words of the instromeBt cretting 
them shew dearly the intentioD that they shoold be contingent Mochlcts 
can it be maintained, that this doetrineis to preTaily when the eonrt can- 
Bot» wtthoBt Tiolating the established rules of law, hold that a limita- 
tton confers a Tested estate. In the ease of Lord CMmandefy r. C/t»< 
Am (a), the Master of the Rolls calls this doctrine a rule of eoa8tnic> 
tion ; and, speaking of the case then before him, sajrs ^•-** The insertiea 
^of a stogie word of future import Ib the limitation, in addi^on totbe 
^ terns * right hears,' at the word * then,' or aay sImiSBr exprenioD, 
^ would, it is adsmtted, hare prevented the roBBunder vesting to tlie 
** present right heir, and make it a contingent remainder to the kUM 
** heir." In the case now before the eonrt, it has not been coBteiMled 
that there is aB express devise for fifo to Lady Anne, antecedent to die 
HMtaUon to her seoond son by John Butler ; nor has it l>een iBHSted 
that there was vested in the tmslees an estate for her lifo oaly, oft 
which the remainder to her second son was to depend. 

But still H has been argued for the piaitttiff, ae it was oontendsd in 
Driver v. Prcmk (fr), that by not adopting the constmotien contendei 
for by the plaivtiff, and holding that the wW gave n vested reBMueder ia 
taS to Joha^ the secoD4eon liring at testator's death, amty ineonvenieeees 
would most probably arise ; and that what it is said may be presimMd iff 
Inrre been the intention of the testator would in BMmy insteBees and eveots 
be disappointed. For instance, that if all or any of tbe eons of Lsdy 
Anne and John Buder were to die in her lifotioe, leaving iisne nakt 
SBch issue male would not take, but the estates would go over to the 
next sen or the daughters, or even the trustee, Mr. Tsftot, Isavif^ tbe 
issue male of the deceased sen or sons unprovided for. No* deubt such 
eases Bright have arisen ; and, had the attention of the testator beease 
dbected, he might have provided for them. But, on the other hand, it 
may be asked, is there any thing in the will shewing that his attenUon 
was not directed to the probability of such an event ? Or, thirt he 
would have preforred a ^eof^grandson to a gmtdson ? Ho wis tiot in 
the situation of a parent providing for children altiq^her dependest oa 
his bounty, and not the objects of the care of others ; he was 9tUctmg & 
person who waste represent his estate^ assume his name and anas, sod, 
as far as he could provide, hold those estates distinct* from the Ormonde 
estates and title. This appears to have beeii his gveat objeeti Aeeord- 
iQgly> fiQch grandson, the son of John Butler and Lady Anne, who maf 
take, is to hold only until he becomes the eldest son of Lady Anne and 



(9) 1 J. & W. 88. 
(b) 2 Moore, 'il9s 3 M. & S. 29; Price, 41. 
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her than hosband. On bis becoming each eldegt son, ho losos the estate ; Jan. 1 8S9. 
and) if there is a younger grandson, it g^es to him. Wo 6nd no saoh 
cUuse respecting a gpreat 'grandson ; and the absence of such dause 
leads, I think, to the inference, that a gpreat grandson was not the object 
of the testator's bounty, in preference to a grandson ; for^ snok great- 
giandsoa would hold not subject to the proyisions of the clause just 
adrerted to, and might unite the characters of the first great-grandson 
of the testator taking his estate^ and possessor of the Ormonde estatee 
aid ti^. Had John left a son, and Waller died withont issne, and 
vithoat having barred the entail of the Ormonde estates, such son of 
John would hare taken the Ormonde estates and title, and, according 
to the construction contended for, would hold with them the AVandes- 
forde estates, net subject to the shifting dause in the will. The same 
reasoning which was used to shew that the will ought to be construed 
so as to give estates, which would go to the son of a deceased grandchild, 
beiaase it cannot be supposed that the testator intended the estates 
should go over as long as any such great-grandchild was living, would 
qaally apply to other cases, and ought as well to induce the court to 
gife estates to others, who do not take any by the wilL For instance, 
00 express estate is given to the son of a second or other marriage of 
Lady Anne, thodgh mainUnanct is provided for him. Suppose that he 
takes an estate by implication, what would be the extent of that estate ? 
Nothing is provided for his issue. Is his issue male or female, or either, 
to take, because it may be said, that it cannot be suppoeed- the testator 
iotesdcd to give his estates to Mr. Talbot while any such issue was liv« 
iog? Agaui : is the second or third son of the second or ether marriage 
to take for the same reason, though the will does not mention any sueb 
second or third son, nor provide maintenance for him ? Is the tsnce e£ 
SDch second or third son also to take ? Is the issue of the first son of 
Joho Butler to take for the same reason, though no express estate is 
limited to kis father, and though such issue is not mentioned in the will ? 
Ag:aia : is tlie will to be construed so as to give estates to the daughters 
of (he grandson, because the court may think, that it was not the inten- 
tion of the testator to give his estates to Mr. Talbot, so long as he had 
any lineal descendants ; and that he would have made provisioas aooord« 
^H^Yy if his attention had been called to that state of facts? And 
i^in : may not the defendants ask, can it be supposed to be according 
to the intention of the testator, that the present plaintiff, being in pos« 
session of the Ormonde estates, and of the title of Ormonde^ though the 
estates may not have been acquired under any old entail or settlement, 
should take the Waudesforde estates also, to the exclusion of the 
younger brother? And may not the plaintiff himself be excluded, by 
construing this will, not according to the meaning of the words found 
in it ; but, according to what may be supposed to have been the inten- 
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tion and wish of the testator ? For, it may be argued, that, if the pos- 
sibility of such a state of facts as existed at the time of filing this bill 
had been suggested to the testator, he would have more explicitly de- 
clared his intention, and excluded the plaintiff. 

In my opinion, the court ought not to speculate as to what a testator 
would have done, if his attention had been directed to a particular state 
of facts, especially when it has not any means of knowing whether bis 
attention was so directed. It is not to make a will for a testator; but 
to construe the will as it finds it ; endeavoring to collect, from the will 
itself, the intention of the deceased ; and giving effect to that intentioo, 
so far as the rules of law will permit, and the words used in the will will 
warrant. Whatever the intention may have been, if there are not 
words in the will to warrant it, either express or to be implied, it can- 
not have effect— (per Lord Hardwicke, in Ijomax v. Holenden (a).) To 
this part of the case, the judgment of Chief Justice Tindal, in the case 
of the Earl of Scarborottgh v. Doe d. Saville (6), applies. He mh 
" no surmise or conjecture of any object which the testator may be sup- 
** posed to have had in view, can be allowed to have any weight in the 
'* construction of his will ; unless such object can be collected from the 
*^ will itself." In my opinion, that is the safest course to adopt in the 
construction of wills. 

In the case of Driver v. Frank (c), an express estate for life was de- 
vised to Bacon Frank, on which a remainder might be limited. Hert^ 
there is no estate for life devised to Lady Anne, preceding the limitation 
to the second son. The only estate for life she gets is one, b default 
of issue, capable of taking under previous limitations. Bat it has been 
argued, that iilthough no estate for life is expressly devised te her, pre- 
ceding the limitation to the second son ; yet, as the will (as was argued) 
does not dispose of the whole of the rents during her life« she takes, as 
heiress- at-law, an estate for her life in the rents so undisposed of; an4 
it is said, that this estate is sufficient to support what is called the re- 
mainder to the second son. In order to see whether there is any fonn> 
dation for the argument, it is necessary to advert again to the terms of 
the will, which devises tlie estates in question to four persons, ^wadik 
survivor of them and the heirs of such survivor, to hold in trust, and for the 
several uses intents and purposes therein after mentioned.'* It will be 
material to attend to the words of inheritance added to the lifflltation to 
the survivor, when considering the question, whether the trustees took 
the legal estate in fee, or, only for the life of Lady Anne ; for, 1 nppre- 
heod, it will be found, on reference to the authorities on this question, 
that, when there has been an express devise to trustees and their heirs, 



<a) 1 Ves. \?A. rA)3 Ad.& £1. 9c1 

{c) 2 Moore 219 ; 3 M. & S. 23 ; Price 41. 
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coarti of justice have not controlled the legal operation of the words by Jan^ 1839. 
any reference to the daration or extent of the trusts (a) (&). 

Bat at present, I am merely eonsidering whether there was any portion 
of tbe rents and profits of the estate undisposed of by the will. Having 
thns given the estate to the trustees, he declares the trusts, as to his real 
eftate,topay his wifeduringherIife,out|oftherentsand profits of his estates 
in Yorkshire and Kilkenny, £800 per annum ; (she died in his life-time, 
and therefore this direction had no effect) ; and subject to said annuity, 
sod to all debts, judgments, mortgages, annuities and incumbrances, in 
trust, to permit and sufier his daughter, Lady Anne Butler, to receive, 
take, and be paid yearly out of the rents, issues and profits thereof, the 
sum of £800, to and for her sole and separate use, notwithstanding her 
corertare, for and during the term of her natural life. '< The residue 
*^ and sewings out of the rents, issues and profits of the said Kilkenny 
*' estates, to be applied in payment of my Irish debts ; and the residue 
**(aids(mnffs of my Yorkshire estates, to be applied in payment of the 
''English debts, and the incumbrances affecting the same." If the will 
stopped here, there would be a complete disposition of the rents of the 
Yorkshire and Kilkenny estates, so long as there should be debts suffi- 
cient to exhaust the residue and savings of each, after payment of the 
£800 per annam, to Lady Anne. Then follows the devise : " after the 
^decease of Lady Anne, leaving issue, as thereafter mentioned, in trust, 
^tnd chargeable with said debts, to permit and suffer the second son 
''of John and Lady Anne Butler, to receive the same;" and the testa- 



(o) See Barker r. Greenwood, 4 
Mee. & Wels. 491, (published 
since the above judgment was pro- 
noonced.) 

(b) For the defendants, it was 
iisitted thai the words of inheri- 
tsoce make no difference, and that 
the estate in the trustees is to be 
related and determined by the 
exigencies of the trust. Lady Jones 
v.Ladf^ Sap and Selefi V\r\. Ah. 262 
pi. 19 ; Shapiand v. Smith, 1 B.&C. 
74 ; Doe d. Pratt v. Timminsy 1 B. 
and Aid. 630; Doe d. White v. 
Simpson^ 5 East. 162; Doe d. 
Player v. NiehoUs, I B. & €. B86 ; 
IVaster v. Hutehinsonf 1 Bb & C. 
721; Doe d, Brune v. Martin^ 8 
B. h C. 497 ; Glover v. Monckton, 
^ Bing. 13 ; Z>oe d. Kelly v. Edlin, 
4> A. & E. 582 ; Hawker v. Haw* 
her, 3 B. ft Aid. 537 ; Hearsdin v. 



Williamson^ I Keen 33 ; Doe v. 
Harris, 2 D. ft R. 36. 

For the plaintiff, it was argued, 
that the trustees took the legal fee : 
ShawY. Weigh, 2 Strange, 799; 
Gibson v. Lord Mountford, 1 Ves. 
sen., 485 ft 491; OnterY, Crook, 
3 Burr., 1684; Hent/m y^ Henton, 
7T. R. 652; Wykham v. Wyk- 
ham, 1 1 East, 458 ; Doe v. Wood- 
house, 4 T.R. 89; Doe v. Willan, 
2 B. ft A. 84 ; Chapman v. Blis- 
set, Ca. Temp. Talb., 145; Hop- 
kitis V. Hophivs, Weeks' R. Dag' 
show v. Spencer, 1 Ves. sen. 143 
The power to make leases not a 
power in gross ; but the demise de- 
rived out of the estate of the trus- 
tees, and not merely effectual by the 
power. Sir JB, Clarke's case, 6 
Rep. 17ft.; Doe v. Willan, 2 B. 
ft A. pp. 81, 89, 90 ft 91. 
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tor orders and directe, that soch second or younger son shall hare 
and receive tbereout» and out of the rents and profits, from hU birth, 
during tiic life of his mother, until he attains eighteen years of age, 
£200 per annum ; from that time until he attained twenty-one, £500 
per annum ; and afterwards, £800 per annum, until the decease of his 
mother ; ** and the residue of the rents and profits shall, until such 
" younger son shall attain his age of twenty-one years, be applied in (lis- 
"charge of Ihe incumbrances aflfecting my said real estate, as nfure- 
<< mentioned ;" and for want of such issue male, or second son of Lsdjr 
Anne, to permit and suflFer the eldest son of Lady Anne, by any after- 
taken husband, taking the name and arms of Wandesforde, to receire 
from the time of testator s decease £200 per annum, during the life ofhig 
mother, for his education and maintenance^ until he arrired at eighteen 
years of age ; then, £500 per annum, until he came to the age of 
twenty-one ; and afterwards, £800 per annum, until the decease of his 
mother. And for want of such eldest son of a future marriage, to permit 
the eldest son of John Butler and Lady Anne, taking the name and 
arms of Wandesforde, to have the like annuities for the same periods. 
The will then proceeds : — " and the residue of the rents, issues, and pro- 
*' fits, shall, until such elder or only son shall attain his age of twenty- 
<* one years, bo applied in discharge of the incumbrances affecting my 
<^ said real estates." Thus, the direction to pay sums for the mainte- 
nance of the second son of John Butler and Lady Anne, or of their only 
son, is followed by a declaration that the residue of the rents shall, until 
such second or only son shall attain twenty one, be applied in dis- 
charge of the incumbrances. But, it is not declared that the residue ^Atz// 
not be applied in payment of the debts, after the second or the only son 
of John Butler and Lady Anne shall have attained twenty-ooe years. 
It will be observed, that there is no such direction after the clause which 
provides for the maintenance of the eldest son of Lady Anne, by any 
future marriage. I think, that this direction amounts merely to a de* 
claration, that afcer deducting the sums allowed for maintenance', the 
residue shall be applied duriug the minority as before directed ; but that 
it does not oootrol the previous clause, which directs the application of 
the residue, during the life of Lady Anne, so long as any of the debts 
remain unpaid* But if there was no other clause in the will, it might be 
contended (as was argued) that, if the debts were paid before the death 
of Lady Anne, she having iiKsue, capable of taking on her death, there 
might be a portion of the rents undisposed oi^' during her life. I do not * 
say that this would be the case, though we had nothing more io the 
will; but the next clause shews, in my opinion, that any such portion 
cannot be considered as undisposed ^f. it says, '* fur want of buch 
*< eldesit issue male of the Lady A line Butler, then in trust as to said 
^*cbtutcs \i\ the counties of York and Kilkenny, and the whole saving 
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** thereof, except as aforesaid, to the use of the daughter and daughters Jan. 1830 
*'of my daughter Lady Anne, as tenants in common, and the heirs of 
** the body and bodies of such daughter and daughters.*' This clause 
would, in my opinion, give to the daughters any residue or savings 
of the estates accruing during the life of Lady Anne, after paying the 
annuity for her, the maintenance, and the debts ; and, as the daughters 
of Lady Anne were to take only in default of a second or an only son 
of John Butler and Lady Anne, or an eldest son of another marriage 
of Lady Anne, I think that such second or only son, or such eldest son 
of a future marriage taking the estates after the decease of Lady Anne, 
would also take any such residue or savings ; and, therefor^, that so long 
u there was a son or daughter who could take the estates under the limi- 
tations of the will, if Lady Anne was dead, she could not, as heiress-at- 
lawof the testator, take any portion of the rent as being undisposed of 
by the will. 

The next clause proceeds to dispose of the estates, in case Lady Anne 
should have no child who would be capable of taking under the previous 
limitations, if she were dead. It gives the estates, in that event, to 
Lady Anne for life, without the control of her husband : it gives, as I 
apprehend, to her, that which the previous clause had given to her 
daughters, including the residue and savings. Having thus given to her 
this residue, it proceeds to enable her by deed or will to dispose of the 
rents, issues, and profits of the said real estates, and all savings arising 
thereout, aftei' payment of said debts and other incumbrances, in such 
manner as she shall think fit. Thus, clearly shewing that it was intend- 
ed, by the previous devise to her, to inclnde the residue and savings ; and 
enabling her not merely to take the interest and produce of such savings 
aiid residue during her life, with the accruing rents of the estate, but to 
dispose thereof by deed or will. This clause, and the one containing the 
devise to the daughters shew that the testator conceived there might 
he an accumulated fund produced out of the surplus of the rents, after 
paying the debts, annuity, and maintenance ; and such fund is in express 
terms given to his daughter for her life, with power to dispose of it. 

On the whole will, I am of opinion, that it was the intention of the 
testator, to dispose thereby of the whole of the rents and profits of his 
estates accruing during the life of Lady Anne; that the words of the 
will are suflicient to do so ; and that Lady Anne did not, as heiress-at* 
law, take any estate or interest in the Kilkenny or Yorkshire estates, as 
being undisposed of by the will. 

But, even if Lady Anne Butler did take, as heiress-at-law, any estate 
or any portion of rents, as being undisposed of by the will, the plaintiff 
could not, in my opinion, successfully contend (as his counsel have in- 
sisted)) that she took an estate for life. In cases arising on the construc- 
tion of deeds, it* has been held, that where there is a conveyance to uses 
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withoat conhidentioiiy and the whole use U not ^K^peiad af| tk« 
grantor will take an estate by impHcatioa* If, for iattanoe^'an «» is 
limited which cannot commence till after iua decease^ he wUl hare » 
estate for his life by implication ; doless an eixpresfle ose it limited lohiii 
inconsistent with such implication ; and saoh an estate will be eeaioU- 
dated with a subsequent limitation in the same deed to the heirs <»f hii 
body. Mr. Fearne^ speaking of this doctri&f^ in page 67 of his book 
(72, of Mr. Batler's edition), and of the role that the estates shoiddbt 
limited by the same conveyanoe* says» ^' Thongh the fre^old was by 
*' implication, yet, that implication arose npon, and was the effect of tbs 
^'sarne deed as contained the limitation to the heirs of the body; sad 
" consequently, both estates might, in the case of Pjfbm r.M^ufd, be 
" referred to the same deed.*' Bat, this doctrine, whether the reasoih 
ing be satisfactory or not, has never, by any jodidal detenniiMtiofl^ 
been applied to the case of an heir-at-law taking an estate, as being m- 
disposed of by hb ancestors' will for any particular period. Thegvns- 
ral rule, in cases of devises, is, that when the freehold is not dispossd of 
in the mean time, between the death of the testator and the period st 
which the devisee is to take, the freehold v>d inheritance deseead to tbe 
testator's heir-atlaw;* but in no decided ease has it been held, tbst tJw 
estate which the heir takes is one, merely for the pe^riod interroiiing 
between the death of the testator and the happening of the eyestos 
which the devisee is to take. 

Hopkins V. Hopkins f has been cited for the purpose of shewing that 
the eminent Judge, in that case, was of opinion, that the eqaitaUerigbt 
io the profits, which belonged to the h^r^^t-law until the biiih of assS) 
was sufficient to support the remainder* Hb words, as repertsd, aic 
<< that he took it to be otherwise when it was mentioned at the bar; but 
'* after reflecting on it, he apprehended that more migkthe said (9 mam' 
** tain it than he had been aware of." Mr. West aays, in thepie£M0) 
that the cases are reported from Lord Hardwicke's Note*boofcB asd 
other papers ; and he fm'ther states that the judgment in Hopkim,9*&P' 
kins is taken verbatim from a manuscript in Lord Hardwidce's band- 
writing. The objection to this doctrine is stated in the jndgv^ot as 
reported, to be, that the particular estate and the remainder most be 
created at the same time, as making part of the same esta^ X^ord 
Hard wicke then refers to cases in which the eatate for life was oM linu- 
ted by the conveyance, but taken by way of a resulting use; aodcitiog 
Pybus v. Mitfordy where a man covenanted to stand seined te the ose of 
his heirs male, begotten on the Jbody of hb second wife» and it ifssbeld 



* Fearne on Remrs., 537-8 ; 
Gore V. Gore, 2 P. Wma. 28; 
Pay's Case^ Cro. £Ii2. 87a 



f Wests Cases, temp, tord 
Hardwkke, & 1 Atk. 
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that as me for lUe remaned in iiim, which would anite with thelimita- ^an, 1839. 
tio», in the oonreyaiioe to his heirs male ; his Lordship asks, — ^why 
iJMndd not the resulting trust of the freehold, in the case before hini> 
lopport the contingent remainder^ though not connected with it ? But, 
be adds, ^ on this point, I would not be understood to give any absolute 
opiniott." 

if the law be at suggested in Lord Hardwicke's judgment, it would fol* 
low that limitotloiis in wills, which have been always treated as execu- 
torjr devises and not as remainders ong^t to have been held to be re- 
nsiaders supported by the estate which descended to the heir-at-law : 
it being a well settled rule, that when a limitation can take effect as a 
remainder, it shidl not be construed to be an executory devise. A de- 
vife to T. 6. for life» or in tail, from and after die decease of A, J9., 
voald, according to the doctrine contended for, operate as a limitation 
of a rematoder to T. S. — ^the particular estate on which it was to de- 
pend being vested in the heir of the testator, for the life of A. B. Such 
limitations have been always considered to operate by way of executory 
devise : the freehold and inheritance, and not merely an estate for life, 
beiBg vested in the heir as undisposed of, the heir takes nothing by im« 
plioation under the will ; bnt claims by his better and paramount title. 
It is not like the case of a deed ; and I apprehend that the objection 
adverted to by Lord Hardwicke^ vis., that the remainder and the par- 
ticular estate must be created at the same time, is not the only one that 
eoold be vged against the position. If the fee descends, it is plain that 
any limitation to take effect afterwards cannot operate by way of re- 
mainder, but must operate by way of executory devise. Therefore, 
with eirery deference to the authority of the truly eminent Judge, whose 
opinion is relied on, I cannot accede to the doctrine contended for ; and 
eren if I thought that Lady Anne took some estate as heiress-at^law, I 
wooM not held that she took an estate for her life with a remainder in 
tail to John, the second son of John Butler. It will be recollected that 
she takes under the will an annuity of £800 during her life. 

The plaintiff's counsel next contend, that if the court shall not decide 
that John, the second son of Lady Anne, took a vested remainder in 
tail, it ought to hold that he took an estate tail by way of executory 
devise ; which execntory devise, as they contend, gave to him such an 
estate in the lands, as enabled him, with the concurrence of his mother, 
and without the sanction or concurrence of the trustees named in the 
will of the Earl of Wandesforde, to bar, by recovery, all the subsequent 
limitations in the will, and acquire the fee. They say that the recovery, 
suffered by him and his mother, had that effect ; that the deed of 9th 
November, 1793, operated as a valid settlement of the estates ; and 
that under the limitations of that deed the plaintiff is entitled to them. 
Assuming that John, the second sonj living at the death of the tes- 
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Jan. 1839. tator, took an estate tail by w'ay of executory devisey it roust have beea 
one which should vest in possession on the death of his mother. The 
express terms of the will are, after the decease nfLady Anne, Sfc^ in trast 
to permit and suflPer the '' second son of John Butler, and Lady ADne,** 
&Cy &c If I am right in construing the will as I have done, Lady Anne 
took no estate under the will ; nor as heiress-at-law, any estate preceding 
this devise ; and, therefore^ the recoveries cannot derive any Tslidlty 
from her having joined in them. They must be supported, if at all, 
as the recoveries (supposing John, the second son, to be the person to 
take) of a person entitled, under an executory devise, to an estate, from 
and after the decease of another. I think a person entitled as socb exe- 
cutory devisee takes no estate, by virtue whereof he could suffer i 
valid recovery without the concurrence of the person in whom the free- 
hold is in the mean time vested, until the event, on which he is to take 
an estate in possession, happens. When I say a valid recovery, 1 mean 
one which would have the effect of barring the estates limited to othen, 
subsequent to his estate ; and do not mean to say, that the recovery 
now under consideration might not effect the issue of the person by 
whom it vras suffered. But he could not make a valid tenant to the 
precipe : according to Mr.Buder's note to Feame, p. 1. he has neither a 
vested, nor a contingent estate ; though the limitation oonfers on him 
a fixed right to an estate in possession at some future period. I think, 
therefore, that the recoveries suffered by John Butler, the second son 
of Lady Anne, did not bar the limitations to his brothers ; even, sup- 
posing him to be the person who would be entitled to take the estates, 
under the description of the second son of Lady Anne. 

Assuming, in the same manner, that the father of the plaintiff became 
entitled, under this executory devise, on the death of his brother John, 
I proceed to consider, whether, on this construction of the will, he ceased 
to be so entitled on becoming the eldest son of John Butler, on the 
death of Walter Marquis of Ormonde ?* The words of the will are, 
" to permit and suffer the second son of John Butler and Lrfidy Anne, 
" taking the surname, and arms of Wandesforde, and the heirs male o/his 
^* body, to receive the same, in preference to the eldest son** : it being 
the testator's ** intent and meaning, that such second son do take and be 
** preferred," &c &c ^ until he shall become an eldest son ; and so shall 
** each and every second or younger son or sons take^ place, and enjoy 
** the said estates, according to their seniority of age and priority of 
^* birth, and the heirs male of the body of such second or younger son 
** and sons."— I am of opinion, that the words used in the latter part of 



* The plaintiff contended, that taker: Earl of Scarborough r. Ba- 
the shifting clause in the will ap- jville, 3 A. & £. 897. 
plied only to the estate of the first 
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this claase annexed to (he estate of every younger son, taking under Jq^^^ 1339 

the will, the same limitation which the words in the first part of it annex 

to the estate of the second son ; and> consequently, that the late Mar- 

qais, even if he was for any time entitled under the executory devise, 

89 the second son then living, ceased to be so entitled, when, by the 

death of Marquis Walter, he became the eldest son. The words ^< and 

^ so shall each and every younger son and sons," &c. appear to me 

to mean, each and every younger son shall tahe in like mannevy until 

he ihall become an eldest son* This clause is altogether free from the 

difficulty which arises on the shifting clause in the deed of 1793 : the 

testator does not add to the words '' eldest son*' the words '* who shall 

^^become entitled to the Ormonde estates;** he makes the simple fact of 

hecoming the eldest son, that which is to put an end to the title under 

bis will. 

The case of Stanley v. Stanley (a) is not, in my opinion, an authority 
against this construction. There, the proviso a£Fected the estate for life 
only, and there was a distinct limitation in tail to the son, not affected 
Id terms by the proviso ; and the question was, who was the person 
Bext in remainder under the limitations in the will ? Here, the estate 
which is to cease is an estate tail — which is the estate claimed by 
the plaintiff ; not a remainder next after the estate affected by the shift* 
ing ckuse. The case of Fazaherly v. Forde(b) applies rather to the 
effect of the shifting clause in the deed of 1793, than to the construction of 
theclaoso in the will. There appears to me, to be no sufficient reason for 
infilling the operation of the clause in the will to the second son only; 
the intention being, as I think, that it should apply to all the sons ; and 
the words be ing, in my opinion, sufficient to enable the court to give 
effect to that intention. 

1 have hitlerto assumed that the construction of the will ought to be 
as contended for by the plaintiff, viz. — that the person who was, at the 
death o^Me testatovy the second son of Lady Anne and John Butler, was 
the person intended to take, and as such entitled : but I do not mean to 
say that I would be disposed so to construe the will. The paramount 
object of the testator to be collected, as I think, from his will, was to 
create a new family, which should represent his estates and bear his 
name and arms ; and, as far as he could, to prevent the union of his 
estates with the property which the eldest son of John Butler would 
tAke. We' find, that even when he gives his estates to the eldest son of 
John Butler, who, according to the statement in the bill, was to take 
the Ormonde estates on the death oi his father, he provides that he shall 
take the name and arms of Wahdesforde ; and he prefers to him aU the 
other sons of John Butler and Lady Anne, and her eldest son by any 
future marriage. The period at which the person to take his estates is 



(a) 16 Ves. 491. 



(6) 4 Sim. 39?. 
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Jim. 18891 ia be afloertmoed mml, I tUsk, be either tbeJeelkof tbataiMer, or 
tbe death of hit daughter; and» when the court is called npaa te.Mj 
which of these periods it will fix apon, it appears to ne to be bat re»- 
sonable to consider which constmctioa woold be most calcalaledto ef« 
feetaate the paramooet intentioa of the testator* 

By holding that the person to take most be considered as designate, 
aad that he should take immediately afiter the death of the testator, 
thongh the ei^yment of the estate was to be deferred, greater (aeiMu 
are afforded for defeating the intentions of the testator, and the liouts- 
tSens in his will* This conrideratimi will not preyent the cenrt from 
giriag legal effect to limitations in a will* when the settled roles of oon- 
stmetion reqoiffo that they should be constmed so as to give the fint 
taker the power of defeating the sobseqoent limitatioas; bot» still,! 
tUnk, it ought to hare some weight when the conrt is called npoe to 
eonstme an obscure and imperfect will, like the present. By adoptiog 
the oonstmctkm contended for, agreat grandson might take the Ormosde 
and Wandesforde estates, notwithstanding the declared wish that tbej 
shooM not wiite, aad this, without assuming the name and arms of 
Wandesferde* By holding that the person to take was not ascertsined, 
until the death of the testator's daughter, the period at which the limitik 
tions of the will night be defeated, by the person taking under it, is 
postponed. If it was the intention that John should take as being the 
second son of Lady Anne, the testator would, most probably, have 
named him : he was liring when the will was made, and at the death of 
the testator; yet he is not named* If the testator intended that the 
person to take should be the second son ai the death t^hU daiighety he 
eould not state in his will the name of that person. We do not fiod 
him mam&it thongh he is described* Then we have the words used is 
the will to fix the period at which the devisee is to take» vis,, afier the 
deceaeeqf Lad^ Anne^ hamng Usue^ a* thereinqftermetUianed. 

The reports abound with decisions as to the meaoing of the 
words ** leaving issue," in a will* Some of them are founded os dis* 
tiactions not very intelligiUe ; hut, the rule generally, estahlished as to 
the meaning of these words, when rekting to real estate, has^ in effect) 
been declared by the recent statute of wills, to be one which, m nmj 
instances, operated to give estates which the testator did not intend to 
devisew However, in the greater number of thqse cases, an'Ostate of 
some extent was devised to the person upon whose death,. witbontiMQe, 
that estate was to go to another ; and the question was, ifhi^ e&tate 
such devisee took. Here no snch question can arise. The testator sap 
that, after the decease of his daughter, leaving issue, as thereafUr men- 
tieusd, his estate shall go to the person described* Tiia question is not 
what estate the daughter took ; but| at what period his devisee is* to be 
nseertaiaed, and to take* 

It is not necessary, in the present case, to express any opinion as to 
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tlie propriety ofholding, that the words *' leaving issoe" onght, when ap- 
plied to real estate, to receive the constraction which has been given to 
them. Bat, the reasons assigned for giving that construction cannot 
apply to the present case. The testator has stated in his will, a period, at 
which his estates are to g^ to his devisee, and an event, on the happen- 
ing of which SQch devisee is to take. That period is the death of his 
daoghter : the event, her leaving issue as mentioned in the wilL The 
latter coold not be ascertained until her death. By holding that the 
deritee was not ascertained until that event, full effect is given to the 
vords of the will. By deciding that the devisee was or could be as- 
eertsiDed immediately after the death of the testator, without regarding 
whether bis daughter should die leaving issue, the words of the will 
which refer to her leaving issue are rejected, or rendered inoperative. 

Again, looking at the will, we find that the testator directs, that 
muotenanee shall be paid during the life of his daughter, to such son 
Bi would take her estates if living at her death. I do not advert to the 
direction to pay this maintenance ^om tke time i^ih$ Mrth ^ihe son ; 
because I am unwilling, at any time, to rest my opinion on any particu- 
lar word, or passage in a will, and because 1 iind another clause dlreot- 
ing maintenance to be paid to the first son of a second marriage, and 
from the death of the testator. The maintenance, however, in my opi- 
nioD, is not for any person named: not for the son who should be the se- 
cond eon of Lady Anne, living at the death of the testator ; but, as I 
construe the will, for the person who should, if the testator's daughter 
was dead, take his estates under the provisions of his wilL It appears 
from the will, that the testator owed some debts ; and one of his objects 
appears to me to have been, to vest his estates in trustees, fcr the purpose 
ofpajingthose debts, and the annuity to his daughter, and maintenance fbr 
the person who should take his estates on the death of his daughter, and to 
Iteep his estates separate from the Ormonde estates. There is not, in 
ffij opinion, any principle of law, or any rnle of construction which pre- 
vents the court from carrying that intention into effect.. The limi- 
tation to the trustees and the survivor, and the heirs of the survivor, 
gave a contingent estate in fee to that survivor, in trust for the person 
entitled under the wilL In the events that have occurred, the defendant, 
Charles Wandesforde, is, in my opinion, the person so entitled. The 
plaintiff has not, as I think, any right to maintain his suit against the 
Persons who have demurred ; and» therefore, my order will be to allow 
the several demurrers. 

Viewing the case as I have done, it is net necessary to give any opi- 
nion as to the effect of the shifting clause in the deed of 9th Nov., 1 799. 
I regret that I liave been prevented giving this judgment in the course 
of la«t Term, that the parties might have had the earliest opportunity 
of carrying this case to a higher tribunal, which I hope and expect they 
will do. 

2 N f Demurrers allowed. 
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EQUITY EXCHEQUER. 

Saturday, January 12M, 1839. 

DISMISSING BILL UNDER ACT FOR ABOLITION OF 
TITHES (1 & 2 Vict, c 109)— PRACTICE— COSTS. 

BuROH V. Kbnny and others. 

Under the Ist ^^® ^'^^ '^^ ^^ <^<^^ ^^^ ^^^ ^or the recovery of the tithe corojMsi- 
section or the (ion due for the years ISSi, 1335 and 1836, and also for the recorery 
lition of tithe of the instalments added thereto by the Million act. Kenny, one of the 

• • • 

compwiuon m defendants, answered the bill, denying his liability, and stating, in coo- 

Vict. c. 109,) tradictton of the allegations in the bill, that he never held any lands io 

cni^ltirtod''" ^^ parish during any part of the time mentioned in the pleadingi 

min bis bill, otherwbe than as a tenant from year to year. The act for tbeabolitioo 

mwrof wsti ^^ *'^*^® composition (I & 2 Vict, c 109) having afterwards passed, 

although it the plaintiff, who had not replied to the defendant's answer, in Sep- 

the recoTery, ^naber last entered a nile as of the 23d June preceding,* that he should 

not only ol' be at liberty to dismiss the bill as against the defendant Kenny, wilhoot 

tithe composi- . « . /. i rw^« « .n • j 

tion due for costs, pursuant to the first section of the act. The bill was retaioea 
the yean i8:M, against the other defendants. 

1835. & 1836, ^ 
but also of the 

arrears or ad- Mt. ffatchell, Q. C, now moved, on behalf of the defendant Kenny, 
verable there- ^^^^ ^be rule of the 23d June last should be varied or set aside, so far 

with, under ^g i\^q same exempted the plaintiff from the payment of costs to the saiJ 
the provisions , , ' . , 

of tlie Million defendant, and that the plaintiff should not be at liberty to dismiss the 

*^^ ,. bill as against the defendant Kenny, except upon the terms of paying 

disniiMi it him his costs in the cause, and that those costs should be referred for 

•*^*'°V/r*5^ taxation. 

several (lefend - 
ants, retaining 

|«t?ATrgi?* Mr. Hatchell and Mr. aCaUaghan, in support of the motion. The 
neral rule, the rule now sought to be set aside was entered in pursuance (professedly) 
Qf Equity foU ^f the first sectiou of the 1 & 2 Vict. & 109, by which it was provided 
low the result. ^^X where any suit, action, or other proceeding, should have been com- 
menced previous to the 16th July, 1838, for the recovery of any tithes 
or composition for tithes, the plaintiff might '' either prosecute such ac- 
^' tion or other proceeding, or discontinue or dismiss the same, withont 
** payment of costs, at his option.*' Now the plaintiff here has not dis- 
missed his suit, for he retains the bill against the other defendants — 
[Pkmnbfather, B. The suit is a distinct proceeding against each de- 

* That being the last day of the Equity sittings after Trinity Term. 
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fendan(, wHbin the meaning of the clause.*] — Again, the bill was filed 
for the recovery f not only of the tithe composition due for the years 
1834, 1835, and 1836, but also of the additions or instalments recover- 
able therewith under the Million act ; and we contend, on the part of 
the defendant, that the suit, so far as it was for the recovery of these ad' 
ditions, was not such a proceeding as, under this section, the plaintiff 
could, at his option, dismiss without payment of costs. — [Pennefa- 
TU£R, B. Do not the words tithe, or tithe composition, extend to the 
instalments added thereto by the Million act?] — They might, if the 
clause stood alone ; but how is it introduced ? The first section begins 
by enacting, " That the rights of all persons in and to all tithes, or com- 
*^ position for tithes, hereafter accrued, or at any time hereafter to accrue 
" dae in Ireland, shall wholly cease and determine ;" and then goea on 
to provide, that to certain tithes included in that general description, 
tbat enactment extinguishing the right shall not extend, and, amongst 
oliien, that it shall not extend to " any tithes, or composition for tithes, 
*'for the recovery whereof any suit, action, or other proceeding shall 
'' have been commenced, previous to the 16th day of July in this present 
"year (1838), in any court of Law or Equity, but that the plaintiff 
** may either prosecute such action or other proceeding, or discontinue 
** or dismiss the same, without payment of costs, at his option." The 
clause, therefore, which enables a plaintiff to dismiss his bill without 
payment of costs, is a part of that proviso, by which certain cases are ex- 
cepted out of the general enactment with . which the section begins. It 
can apply, therefore, only to those cases to which the exception, of 
which it is a part, applies ; and the exception can only extend to cases 
to which, but for the exception, the general enactmefnt would have ap- 
plied. The suit, in order to be one which the plaintiff is entitled to 
dismiss without payment of costs, must be a suit commenced before the 
I6thjuly, 1838, for the recovery of tithes or tithe composition, the 
right to which would, but for this exception as to suits commenced be- 
fore tbat date, have been extinguished by the general enactment with 
which the act begins. Now, it is expressly enacted, by the second sec- 
tion of the act, that the " enactment extinguishing the right to compo* 
" sition for tithes, accrued or to accrue due, shall not be taken to extend 
^ to the additions made by the Million act to such compositions," and 
tbat those additions shall be payable and recoverable as if the act had 
not been passed ; and the sections immediately following provide for the 
recovery and remission of these additions, in a way quite different from 
that in which the recovery and remission of those compositions, to which 
alone the enactment or provisoes of the first section clearly apply, are 
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* This objection was not further relied on» 
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irfterwardi pttftii^ for. It !« pl^«> tii«ti, thM no ptrt «f ib« fint 
tection ims int^Mle^ to apply to tliesefldditlokii^ mad the pmeot niit, •» 
fkr ftiit is h MiU for the feoovery ef th^iMt is A^tamiit whteh the phio- 
tiff may, ondet th«t teetioii, dismtes without payment of 008t8.--[RiCH- 
AHDS) B. The condmlitigclAiiee of the first section^ which immediatelf 
fbilowfl^ "And if he shall think fit to discontinue the same, end if todi 
*** tithesi or composition for tithes shall have aocrned doe for the yean 
** 1834, 1885, 18S6 or 1887, or any of them, then," Sie., shews that the 
power of dismissing^ without oosts was to extend to snits for ether tithei 
besides those due for the years 1834, 1835, 1836 or 1887. What 
other, if not the arrears or additions recoverable under the Million act?] 
>-*-The titlte composition due for tke fears preceding those meatioMdiB 
the 9jeL It was aot oompuleory on the til^ owner to seek rdirfssder 
the Million act, and there aire suits noiT pending for the tithe compontioi 
due for the yean 183S and 1833, In the present case, it is qaitedeir, 
Irom the pleadings and the aftdaviti on both aides, that if Ae cause weit 
brought to a bearing, the bill) aa against the defendant Kenny, most be 
iKsmtssed, toM coBts / and the pfaintiiF lias taken advantage of theptn- 
ing of the act> in order to escape the paymeat of those costs, and not in 
furtherance of Ike object of the legislature, to put aa end to litigstiai> 
for he retains his bill i^inst the other defendants. 



Mr. LiUofh Q. €., and Mr. Napier^ who were for the pkdntiff, were 
not called upon by the Couii. 

PfiNMRTATHfiB, B.*---The words of the clause under which this rale 
has been entered> indude tke additions made by the Million act to the 
trthe composition of 1834, and the following years, as well as those 
^compositions; and I see nothing in the second or following sections to 
prevent our construing those words according to this their obnoos 
Meaning. I am sure that, in giving this effect to tke clause in qaestioO) 
we are doing what tftie legislature intended should bo done. We must 
refuse the motion. 

Richards, B. concurred. 



Mr. BatchelL—Wftbovit cosU ? The statute is recent, and certaiolj 
not very clear ; the ot^ection is new, and the merits are with the defend' 
ant. But for tbe act, the biA must, as against hiaa, have been disnussedi 
widi costs. 



Pennefather, B. — The costs must follow the result. There are 
some observations on the subject of costs, in a judgment of Lord Cot- 
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reported in Ibe last nnraber of Mylne 4* Craig i Reporls,* ia 
iHiich I •Dtirely concar, as to the propriety of making tfait the general 
rale, and it is one to which, I think, there should be Tery few exceptions. 

Motion refased, with costs* 



1839. 



* The passage referred to by 
the learned Baron appears to be 
^6 fbUowing* (It occurs in Lord 
Cottenham's judgment in MUUng-' 
Urn T. Foxu 3 My. & Cr. 352, 353.) 
*'The question of costs, in Chan*- 
**cery, is left to the discretion of 
^'the oourt. That discretion ought 
*^ to be exercised, as far as possible, 
^ according to some principle ; and 
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I am very much disposed, as a 
general rule, to make the costs 
ioWow the result : because, howe- 
ver doubtful the title may be, or 
however proper it may be to dis- 
pute it, it is but fair that the 
party who really has the right 
should be reimbursed, as far as 
giving him the costs of the suit 
can reimburse him.' 




Saturday^ Fdnttary 2cf, and Tuesday Fdnuary bth. 

ADMISSION OF ATTORNEY— SOLICITOR- 
APPRENTICESHIP. 

In re Lyons. 



Mr. Keatinge, Q. C, applied on behalf of the petitioner, Mr. Timothy A penion 

Lyons, that he should be admitted an attorney of this court, under the the^riod^of 

fullowiDg circumstances. his apprentice- 

The petitioner, who had been bound apprentice to his brother, an Forney, had 

attorney, in November, 1829, applied to this court to be admitted an received a 

^ , salary as clerk, 

attorney in Michaelmas Term, I834<. The court refused the application, in the office of 

on the ground of the applicant, during the apprenticeship to his brother, if'^'^l^Jf* 

baying been a salaried clerk in the office of Mr. Darley, one of the Six- Chancery, and 

clerks of the Court of Chancery, but gave him liberty to make a special ][i^it^im^ 

case for his admission in the following Term. Udtor of that 

An application founded on a special case having been accordingly ^^^^^ ^^ p„. 

made in a subsequent term, the court directed a reference to the exami- ticulurdrcum. 

. . . 1* 1 ^* • » stances of the 

Qers, to inquire and report the nature and extent of the petitioner s en- cas^^ an attor- 

gagemenU in the Six-clerk's office. On the 16th of June, 1835, the ^^^^^^ 

examiners made a report, stating that the petitioner was, during the Exchequer. 

period of bis apprenticeship, clerk in the office of Mr. Henry Darley, ^ ^*^^"* 

^fao was one of the Six-clerks in the Court of Chancery ; that the said constructioo 

/^titioner was, in the early part of his apprenticeship, second clerk in the ^ ^ j^'^ ,* '* 

person who 
seeks de 

jvwe to be admitted an attorney of the Iri&h Courts, must serve an apprenticeship 
fur the term of five years ; and during that period, must devote his whole time to the 
service of the master to whom he is b^und. 
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1839. said Six-clerk's^office^^and that from the month of May, 1832, and dur- 
ing the remainder of hh apprenticeship, he was chief clerk in the said 
office, at a salary of £250 a year, which clerkship he still held : that the 
nature and extent of the petitioner's engagement, in the said Henry 
Barley's office, was the general snperintendance, under the said Henry 
Darley, of said office ; and the conduct and direction of the business 
thereof, and of the several clerks employed in said office, and also, of 
giving the solicitors and their apprentices, and clerks, the necessary 
instructions and inforniation to assist them in their practice in said 
court, and as usually given to them by the chief clerks of Six-derks, or, 
by the Six* clerks themselves : and that the said petitioner, though paid 
by the said Henry Darley, for his attendance during the usual office 
hours, had no occasion to be in said Henry Darley*s office in the early 
part of the day, and consequently could, and did, devote that portion 
of time to the business of the office of his brother, and that the said H. 
Darley was aware thereof. In the month of June, 1835, another appli- 
cation, founded on the preceding report, having been refused by tbu 
court,* the petitioner, in the month of January, 1838, presented a peti- 
tion to the Lord Chancellor, praying, that in consideration of his 
services, and the peculiar circumstances of his case, he might be admitted 
to practise as a solicitor of his Lordship's court. The Lord Chancel- 
lor, having heard the case fully debated, granted the prayer of the pe- 
tition, and admitted Mr. Lyons a solicitor of the Court of Chaocery.f 

Mr. Keatingef Q. C, for the petitiouer. — The claims of the present 
applicant are peculiarly strong. He has been now admitted a solicitor 
of the Court of Chancery upwards of a year ; and it is evident from the 
judgment of the Lord Chancellor, as reported, 6 Law Ree, 2dser. 
p, 119, that his Lordship would not have allowed the claims of this 
gentleman, had he not made a very strong case. The statutes relating 
to this subject are the 7 6^. 2, c 5, ss. 2 & 9 /r., and the 13 & 14 G. 3, 
c. 23, ss. 4 & 9 /r. The 4th section of the latter statute superadds 
certain requisites to those prescribed by the former, but, the 9th section 
reserves to the Judges their ancient discretionary power of admitting or 
rejecting, in proper cases, persons applying to be admitted attomies 
of their respective courts.;^ This is not an application to vary any for- 



* See a report of this applica- ^ By the 9th section of the IS 

lion, 6 Law Rec. (2d series), and 1 4 G. 3, c. 23, it is provided, 

116, n. that " this act, or anything herein 

f See a report of the applica- '^ contained, shall not extend or be 

tion in Chancery, 6 Law Rec. (2d " construed to extend, to prevent 

series), 116, S. C, 1 Drury & "the said Judges, or Barons, or 

JVValsh, 327. " any of them, from examining and 



^inqniring into tbe character and '' admit such persons in such inan- 

'* qualifications of such persons, as "ner, and with discretion, as the 

** shall apply to be admitted attor- << said Judges and Barons respect- 

" iiies in their respective courts, or *' ively have heretofore in that 

'^ from admitting or refusing to " behalf lawfully nsed." 

(•) 7 T. R. 456. 
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mer order of this court, but an application founded on matters which 1839. 

did not exist at the time the former order was made. 

PknnefatheR) B. — The office of Six-clerk has been abolished since 
tbe application to the court on a former occasion, so that it may be fairly 
contended, that the danger of establishing a precedent, by the admission 
of this gentleman, no longer exists. 

Mr. T. B. C Smithy Q. C, opposed the application on the part of the 
Law Society. — Against Mr. Lyons, personally, it is at once conceded 
there can be no objection, but the members of the Law Society, conceiv- 
ing a very important question, as affecting the respectability of their 
profession, to be involved in the present case, are naturally apprehensive 
lest bis admission as an attorney may be drawn into a dangerous prece* 
dent. Tbe question is, whether or not this is an apprenticeship, such 
as the act of the 7 G. 2, c. 5, requires ? That act, so far as it authorised 
an apprenticeship to a Six- clerk, had been repealed before the present ap- 
plicant commenced his apprenticeship, by the 4 G. 4, c. 61. s. 12, which 
prohibits a Six-clerk from practising as a solicitor or attorney, under a 
penalty of £200. The only question, therefore, is, whether Mr. 
Lyons served a legal apprenticeship of five years to his brother ? 
It appears from his own affidavit, that the hours of his attendance in 
the Six-clerks office were, from twelve to four in Term time, and from 
twelve to three in vacation, and that the remainder of his time he 
was at liberty to devote to the business of his master. That an appren- 
tice cannot serve any person, except the master to whom he is bound, 
U established by the case o£ Ex parte Hill(a)y which may be considered 
as the leading case upon the subject. That case closely resembles the 
present, but, having been an application to strike an attorney off the 
rolls, is not so strong as this. — [Penne father, B. The difficulty here 
13 that for certain hours of the day the apprentice, having been oc- 
capied with other business, was necessarily obliged, during that portion 
of his time, to relinquish the business of his master.] — And the hours, 
daring which he was so occupied, were those of transacting business in 
tbe various offices of the courts. The principle which the court is now 
called on to establish is, that it is not competent for an apprentice to 



LYONS. 
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1839. vodertake doiies, the diflcharge of which may be necessarily ineonsistent 
'^"^^^ with his situation, and with the attendance doe to the basiness of hb 
In re master. In the matter of Taylor (a), an attorney, who, daring the term 
of his clerkship held the office of surveyor of taxes, was struck off the 
rolls. Bayley, J. observing, that as the party, when he entered into the 
service of the attorney, was not tut juris to contract, so as to give to 
the master a control over him daring the whole time and tenn, be wu 
of opinion that the act had not been complied with. Notwithstaading 
the admission of this gentleman by the Louo Cmancbllor, the qoestion 
for the consideration of the court on the present application is, whetlier 
a person has served an apprenticeship within the meaning of the act of 
Parliament, who has placed himself in a position which may have Ind tbe 
effect of disabling him from performing the important duties wbieii an 
apprentice is bound to perform for his master ? With respect to the 
9th section of the 13 ft 14 6r. 3,c. S3, the legislature did not thereby 
mean to give the court a power of admitting a person, who had not pe^ 
haps served an apprenticeship of a single day; but the intention of the 
legislature was not to take away the judicial discretion of the oonrt, n 
to the rejedwn of persons applying to be admitted attornies, even thoo^ 
they may have complied with the various requisites prescribed by the at 

Mr. Biake^ Q. €., in reply. — From the difference between the EogM 
and Irish statutes, it is manifest, that a much larger discretion u rested 
by the latter in the Irish, than by the former, in the English Jadges. 
The discretionary power of this court to admit a party where there has 
not been a compliance with the provisions of the statute, was not taken 
away by the legislature, but, on the contrary, the conduding section of 
the 13 & 14 G, 3, c 23, preserves to the court, unimpaired, the power 
of admitting a party, in any case, where, in the exerdseofitsdiacretiois 
it may think proper to do so. This appears, as well from the words 
of the act, as from the constant practice of this court — [RicharoSi A 
Unquestionably, there are several persons, now of eminence in their 
profession, who, during the period of their apprenticeships, were en- 
gaged in the performance of duties similar to those performed by Mr. 
Lyons in the Six-clerk's office.] — The ground of the decisions in the 
cases of Hill RndTaylory was the fact of the parties not having deroted 
their whole time to the service of their masters ; and the courts in thott 
cases, actually used the words of the English statute, reqniriog the 
apprentice to serve the person to whom he is bound, and to continue m 
such service for five years. There is no such provision in the Inw 
act The 7 G. 2, c. 5, directs that there shall be a service, hot does not 
state what that service is to be ; whereas the English act goes farther 

(a^i B. & Cr. 541 ; S. C. 6 D & R. 428. 




HILARY TERM, SECOND VICTORIA. 271 

and describes the natare of the service, namely, a service to the master for 1839. 
fire years. The language of the latter act is mandatory and imperative, 
and leaves no sort of discretion in the court. — [Pbvnefather, B. I 
think the English and Irish acts are substantially alike, and mast re- 
ceive the same construction. The service meant by the 7 G, 2, c. 5, 
/r., is, in my opinion, the same kind of service as that meant by the 2 G> 
2, c 23, Eng,"] — At all events, a practice, prevailed almost universally 
at one period in this country, for persons while serving their appren- 
ficesbips to one solicitor or attorney, to give a portion of their time to 
the business of another, and to receive a salary for their services. That 
sBch a practice existed, is not denied on the part of the Law Society, 
bat it is said, that it was a vicious practice ; admitting it to be so, yet, 
as it was a practice which prevailed for a series of years, the present 
petitioner would have much reason to complain, were a new practice to 
be adopted and applied to his case ; it would, in effect, be giving to 
the statute an ex post facto operation. The case of Mr. Murphy who 
iras recently admitted an attorney of this court, was a much stronger 
one than the present. That gentleman, while serving his time to one 
lolicitor, acted as the conductor and manager of the business of a Mr. 
Leland, another solicitor, and received a salary for his services from the 
latter. In reference to the argument that the party must be Jti£;ttrt>, to con- 
tract at the time heis bound, it appeared that Mr.Murphy was in the actual 
receipt of a salary at the time his apprenticeship commenced. There are 
two classes of cases in which the court has thediscretionarypowerof admit- 
ting or rejecting a party who seeks to be admitted an attorney. One is, 
where the candidate for admission has served the proper master, but has 
not completed the full period of his apprenticeship ; the other, where he 
has Completed the period of his apprenticeship, but has not devoted his 
whole time to the service of his master. The present case falls within 
the latter class, and the question now to be considered is, whether this 
he a iit and proper case for the exercise of the discretionary power of 
the court in favor of this gentleman's admission? On his part it is 
respectfully submitted that it is. 

Cur. adv. vult. 

CuiEp Baron. — ^In this matter, Mr. Lyons, who has been already 
ailinitted a solicitor of the court of Chancery, seeks to be admitted an 
attorney of the Court of Exchequer. The court has considered his 
application, and on examining the statutes, it is of opinion, that 
by the last clause of the 13 & 14 6^. 3, c. 23, there is reserved tu 
it a discrerionary power of admitting or rejecting, under the circum- 
stances of each particular case, a party applying to be admitted an at- 
torney. Having also considered the provisions of the act which pres- 
cribes the time of service, and the circumstances necessary to qualify a 

2 o t 
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18S9. person lo be admitted an attoniey, it it <»f opinion, that Mr. Ljem 

hat not ttrietly complied with tbote prorittont, or terred an ap- 

prenticethip onder all thote circnmttaneet which the act requires. The 

oonrt doet not oontlder the statute to hare been oomplied with, in a case 

where the apprentice hat entered into an ei\gagement to derote a po^ 

tion of hb time to the wtYiee. of a person who is not his master, eres 

though thut person be in the same wall^ of life at ti|e master. We, therfr' 

lore, think that Mr. Lyont hat not performed that kind of apprentio^ 

thip wbioh is oontemphUed by the earlier aectiont of the aet, and, wUA 

would entitle him to be admitted an attorney at a matter of right ; but 

yre think, it would be hard to vitit upon Mr. Lyoot, retrospectivdr, 

the conseqnepoes of having been misled by a pr^clicei wbich, at ote 

time, so generally previuled. We, consequently, oonceiTe. this to be s 

fit case for the exercise of the discretionary power we postot^, of ^ii" 

penting with the requisites in strictness imposed by the ttatnta. 

There is an additional circumstance which has considerable w«gkl 
with the court, and that is, the fact of another court haTiag thought it 
expedient to eicercise^ in this gentleman't favor, the diteretiosaif 
power with which it it invetted by the ttatnte, in common with tUi 
courU Under all the cifcnmttanoet of the cate, we^ therefore, thtsk 
that Mr. Lyont may be admitted an attorney of the court. 

PsNNifiFATBBii, B.-— | coucur in the rule which hat been prononaced 
by my Lord CmsF Baron, but think it right to ttate expressly the 
grounds upon which I concur in that rule. Before the ttatale oC the 7 
Geo. 2, c 5, /r., thit court and the other tnperior conrtt in Doblia es- 
ercised, under certain regulations, the power of admitting attoraies as 
their own officers, to discharge the daties of the respective oonrts. ll 
was thought right, however, by tbe legislature, that certain roles should 
be bud down by legislative enactments, reserving to the superior ooorti 
the power of exercising their original jurisdiction in such cases as, is 
their discretion, it might seem fit so to do. The 7 Geo. 2, c 5, /n, 
enacts, that no person shall be admitted an attorney who shall not hsre 
terved, for a period of Ave yeart, the matter to whom he thonU be 
bound. Some yeart after the patting of thit act, another act wat patsed 
in England, for the purpote of regulating the admittion of attoniicf 
there.* The latter is an act comprising a variety of subjects, bnt the 
^ih section prescribes the period of service in the case of attoroies, and 
requires that every person bound (ui apprentice to an attorney or soli- 
citor shall, during the whole Hme of service therein specified, continue 
and be actually employed by sucli attorney or solicitor. Now, althoogh 
the words of the English act may) perhaps, more fully point out and 

• Th«22, G 2 c. 46, Eng. 
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prescribe the nUtnner of terrioe than the words of the eorretpoiidiD|( J8S9. 
Irish act, jret, iti my opinion) the same legal oonstinction is to be pat 
upon both. I, therefor^ think that any person who seeks dejwrt to be 
admitted an attorney ^ the Irkh eenrts mast have served an appren* 
tioe^hlp for the wheU term of fiv^ years ; and farther, most have served^ 
daring tiie entire of that period, the master to whom he was bouML 
Berriee to no othei* pefnon than the master Wonid, in my opinion, be 
nffieient^ even though it were to a person more oetopetent than the 
SMMter hiflssrif to instruct the apprentioe in a knowledge of hib profe^ 
lion. If we were, therefore, to rest on the 2d section of the Irish 
set, taking into accoant the decisions on the correqHmding English act^ 
sad eotasidering the objects which the legiskitnre had in view in passing 
thoM aata, I should be of opinion, that it was not in the power of this 
ooort to admit the present applicant to be an attorney. Bnt the 9th 
teedoa of the Irish act reserves a power to the court of admitting or 
rgsctingy aooording to its andent diseretion, even after a ierviee of five 
j/ears, a person applying to be admitted an attorney. This, however, is 
to be a sound discretion, and not to be exercised capriciously, or to be 
csBsidered aa the whun of the court. The case of Mr. Lyons formerly 
csme beftnre tliis oourt, at a time when neither my Lord Chief BAROif 
Bor my brother Riotf ards was on the bench. I remember it was then 
trgned very mnch on the strict law of the case. It was pressed on the 
eoort by Mr. Lyons's coansel, that a service to a Six-dork was tanta* 
noaat to a service to an attorney, and that service to an attorney, 
thsogh not the mastor, was a sufficient compliance with the provisions 
•Cthe statuto. The oonrt was of opinion that it was not such a serviee 
■I dis HaUito required, and of that opinion the codrt stiil remains* On 
tite other hand it was urged, on that occasion, that we ought not to ex* 
eitHo our discretion in fevor of Mr. Lyons's admission, and we were 
t0ld thst onr acceding to that application would open a door to many 
Implications of a similar description. Perhaps the case was not very 
inorh pressed on that ground, as Mr. Lyons had at that period a salary 
of £250 a year for his services in the Six clerk's office, which salary he 
woold have been obliged to relinquish had he been admitted an attorney 
of this court. The court did not, on that occasion, think proper to ex* 
ervise its discretionary power for the admission of Mr. Lyons. At the 
time of his application to the Lord Chancellor, in 1 838, the situation of 
thiogs was very much changed : — the office of Six clerk had been abo- 
lished : — the danger of the case being drawn into a precedent had been 
very mnch lessened, and his salafy had dropped. Udder these d^renm- 
stanees, the Chancellor, who was well acquainted with the niiture of the 
duties |ierformed in the Six-clerk's office, approved of this gentleman as a 
competent person to be admitted a solicitor ; and, accordingly, I pre- 
sume, in the exercise of the dscrbtionary power vested in him by the 
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1839. 9th section of the 7 Geo. 2, thought proper to admit him. If that werg 
^■^v'^^ (lie groand of the Chancellor's decision, I am happy in feeling myself it 

.^" ^ liberty to follow his example ; hot, if the ground of the Chancellor s de- 
cision were that the service of Mr. Lyons was a compliance with the set 
of parliament (with all the respect which I unfeignedly (oA for any of 
his Lordship's decisions), 1 could not bring my mind to accede to sack 
a proposition, thinking, as I do, that saoh a service was not a soffideot 
compliance with the act of parliament. Under all (he circumilafloef 
of Mr. Lyons*s case, being satisfied of his fitness, and ooasidsriog tht 
altered state of things ; that the office of 6ix-derk has been aboliM; 
and, moreover, that a Jndge of the superior courts has decided ia fiTor 
of his admission, I think we ought to follow that example ; protettingi 
however, against the present case being drawn into a precedent oa uy 
future occasion. 

His Lordship added that he had been authorised by Baron Fonuf 
to state that he folly concurred in the propriety of admitting Mr. Lywif 
and also in the grounds of that admission. 

Richards, B. — Concurring as I do, in the rule pronounced by da 
other members of the court, I think it right, merely to add, that tkHi 
not, in my opinion, the case of a service pursuant to the terras d tla 
act of parliament. I therefore think, that were Mr. Lyons tostsnd opoa 
his claim to be admitted as of right, we ought to refuse his applienioo,' 
but on the special grounds stated by the court, I think that iijnstioe to 
this gentleman, we ought not to exclude him. I also fully concarin the 
propriety of the declaration, that this case is not to be drawa iato a 
precedent, but that for the future, the provisions of the statale are to 
be strictly adhered to. 

f 1 bat learDed Baron wa^ prc^seot during the argument, but was pitsding ^ ^^ 
Pritt^^t when the court gave judgment. 



Tuesday, February 5ihy 1839. 

PRACTICE— CREDITOR'S SUIT— COSTS. 

Gray v. Cra wfohd. 

Uy the set- Mr. Brewster, Q. C, with whom was Mr. Henry Joy, on 
of thi» court, of the plaintiff, moved (amongst other things) that the AoeodoblBt-G^ 

the plaintiff in j^^^ should draw on the bank, in favor of the plaintiff, or his attorney 
a creditor ■ ^ 

■uit is only 

entitled to hla costs, according to the priority of bis denuuid* 



GRAY 
CRAWFORD, 
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lawfallj aothorised, for the sam of £136. Ss. 7d., being the amount of 1839« 
the pUin tiff's taxed costs under the decree in this cause, &c. 

The bill ia this case was filed by the plaintilP to foreclose a mortgage. 
Under the decree to account, a charge had been filed by a prior judg- 
ment creditor, on whose behalf Mr. Robert Andrews opposed the present 
motion. 

It was admitted tliat the fund was insufficient to pay the whole judg- 
ment debt, if the plaintiff's costs of suit were first deducted. 

On the part of the plaintiff it was ui^ed that, in the present case, 
there ivas this peculiarity, that the cognuzor of the judgment was still 
alive, and that, therefore, the judgment creditor could not have brought 
the premises to sale except by the intervention of the plaintiff (the sole 
mortgagee) ; that the judgment creditor had come into the office, and 
availed himself of the decree obtained by the plaintiff, and that even if 
he bad been himself in a situation to file a bill and bring the premises 
tottJe^ the costs of such suit must have been deducted from the produce 
of the sale; so that he would be in no worse situation were the attorney for 
the present plaintiff, in the first instance, to be paid the costs of the suit 
ost of the fund in court. That this, moreover, was not a case in which 
(here could be any '< race," as it was called, between the parties, who 
should first institute the suit, fur the judgment creditor could institute 
Done while the cognuzor of the judgment was alive. It was further con- 
tended, that, according to the practice of this court, the party who, by 
filing a bill, made the fund available, was invariably entitled to his costs. 

PgNNBFATHBK, B. — According to my recollection, the practice has 
heen quite otherwise. A puisne creditor ought not to be allowed to 
damnify a prior creditor, by being the first to institute a suit against 
the debtor, nor ought the court to hold out a temptation to creditors, 
or thoM concerned for them, to engage in a scramble for suits, such as 
would take place, if the parties who were the first to commence procedings 
were certain of getting their costs. The court ought not to hold out an 
inducement of that kind, which would have the effect of taking money 
ont of the pockets of prior creditors. A distinction, indeed, exists with 
respect to those cases wherein the fund consists of personalty, which is 
scattered, and not tangible in its nature. In snch cases, a pnisne creditor, 
who, by his exertions has made the fund available, has been considered 
as a sort of salvage creditor, and, as such, has been held entitled to his 
costs, without reference to the priority of his demand, but, beyond that, 
1 conceive the rule does not extend. In the court of Chancery, the prac- 
tice in this respect has been somewhat fluctuating ;* but, in this court. 



* See the case of Pei/ton v. the court of Chancery, and report* 
M^Dermoii, recently decided in ed 1 Drury & Walsh, 234, where 
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1839. 




nb soch fldctnation has tak^o plaooi at least fbr rtiaiijr yean m the pnc- 
tioe. In Michaeltnas Term last, a case came befoM me when ditiiig 
aiotie, in trhich a question arose as to certain post costs claimed by the 
plaintiilii, bonsisting of the costs of making ont title after the decree. 
As they had been incurred for the benefit of all parties, I wss of opi- 
nion that the plaintifi^, by whom they had been paid, ought to bereim' 

« 

borsed to the extent of the sums he had ezpetided.f 



Chief Baiion«-*<-I think it is a sound principle of prai!tioe, thataptrtj 
should not be inrited ot* encouraged to take up a suit in which he his do 
further ihterest than the accumulation of costs. It is most desinbletlHt 
a party who takes up a suit should be interested iki husbanding the (iiBd 
to be thereby realiaed ; whereas, if a puisne creditor were at liberty to 
institute a suit with a certainty of getting his costs, the cause vooM 
inevitably, in case the fund were to prove deficient, be abandoned totiie 
mercies of those whose sole interest it would be to increase to the b^ 
most the amount of costs. 

Motion refused, so far as it related to the oosit 



Thursday^ FAruary 7lh, 
PRACTICE— COSTS— ASSIGNEE OP INSOLVENT. 



CON LAN V. JACKSON. 



As B general 
rule, the assig- 
nee of an in- 
solvent, when 
defendant in a 
suit, is not en- 
entitled to bis 
costs. 



Bill filed to raise the arrears of an annuity. The defendsnt wu tbe 

assignee of the grantor of the annuity, who had been discharged asu 

insolvent. 

The defendant had appeared and answered, and counsel on hisbehil( 

at the hearing of the cause, applied for his costs « — 



the sereral variations which have 
taken place in the practice of that 
court, with respect to costs, are thus 
stated by the Lord Chancellor : — 
*< Formerly, the plaintiff got his 
** costs without any reference to the 
*< priority of his claim. During the 
*' time of Lord Manners, the prac- 
'< tice was different, and the plain- 
** tiff was decreed to be paid his 
" costs according to the order and 
*< degree of his debt. This was 



« again changed by SirAnthoir 
« Harte ; but, since thaS period 
nhe practice which prevsiled *» 

* the time of Lord Manners te 
*been restored, and nnirefBaDy 

* acted upon." See, also, the a» 
of Tayhr v. Gorman, id. 235. n. 

f The case to which bis Lord- 
ship here alludes is TAe Execuiof) 
afMaguire v. Dundass, which see, 
anUy p. 25. 
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Bat the Court refused ihe applioiitioiii atating it to be contrary to 
the practice in sach cases, to give the assignee his costs.* 



* Note. It has been held accord- 
ingly, that the assignees of an insol- 
yent mortgagor are not entitled to 
their costs in a suit for fbredosnre, 
CoUifu y. Shirley, 1 R. fc M. 638; 
Bony ▼. Wr^, reported in Beamea 
OS Costs, p. 392. But where, in 
sQch casesy the provisional assignee 
has been made a defendant it has 
been held in England, that he is en- 
titled to his costs from the plain- 
tif^ <rho has been allowed to add 
them to the principal and interest 
due to him on the mortgage. See 
Pioie ▼. Gibbon, 1 Taml. 505; 
Woodford v. Haddom, 4 Sim. 606 ; 
MauHiford ▼. ScoU, 3 Mad. 40. 
The distinction seems to be found* 
ed upon the circumstance of the 
proTisioBal assignee being made a 
psrty to the suit in his public ca« 
l^acity. 

fg* In the following case, which 
came before thecourtinlast Michael- 
mas Term, the plaintiff, under the 
ipecial circomstaaces therein men- 
tioned, was allowed the costs of 
appoioting an assignee for the pur- 
poses of the suit : — 

VQUITY BXCBEQOBR. 

Tmday, Nov. 27ihy 1838. 

COSTS— A8SI0NEB OF IN- 
SOLVENT MORTGAGOR. 

Maxwells. Scani<on and others. 

ifr. Cooper, Q. C, on behalf of 
the plaintiff, moTed that the Ac- 
ooontanwGeneral should, out of 
the cash in bank to the iTodit of 
the caasoy draw, in favor of the 
plaintiff, or his attorney lawfully 
aokborised, for the sum of, &c, be- 
ing the taxed costs of the defend- 
aoi, C. Fogarty, together with the 
costs of this motioR. 

This was a foreclosure suit. 

By the affidavit of the plain tiff *s 
attorney, made in support of the 



motion, it appeared that one of the 
defendants, who was entitled to a 
portion of the mortgaged premises, 
having been discharged under the 
insolvent act, his assignee was made 
a defendant in the cause. The as* 
signee filed his answer, bat died 
after the rule for publication 
had passed, whereupon the de- 
ponent, for the purpose of expe- 
diting the hearing of the cause, and 
avoiding the risk of a farther 
abatement, applied to Fogarty, a 
creditor of the insolvent's and re- 
quested him to undertake the of' 
fice of assignee. This Fogarty re- 
fused to do, without an undertak- 
ing, on the part of the deponent, 
for the payment of his costs, which 
undertaking was accordingly given. 
Fogarty, having been thereupon 
appointed assignee, was made a de- 
fendant in the suit The affidavit 
then went on to state; that Fogar- 
ty 's appointment had been the 
means of expediting the hearing 
of the cause, whereby there had 
been a saving to the fond, by pre^ 
venting an accumulation of interest 
on the plaintiff's demand (which 
waa Gonsiderable),and by obviating 
the expense and delay of bringing 
the cause to a hearing upon seques- 
tration. The affidavit farther stall- 
ed, that Fogarty was the only one 
of the insolvent's creditors who 
coold be prevailed on to accept the 
office of assignee. 

Per Curiam,'^W% think it rea- 
sonable that the plaintiff should 
have the costs for which he now 
applies. They seem to be analogous 
to the oosts incurred by a plaintiff 
in raising a personal representative 
in the Prerogative Court. There- 
fore, 

Grant the notion. 

In reference to the last case, 
it may be observed, that in the 



The assignee 
of an inaoWent 
mortgagor 
having died ip 
ihe promas of 
a forecTosura 
suit, another 
creditor con- 
sented to ac- 
cept the office 
of assignee^ 
and permit 
himself to be 
made adefbi* 
dant in the 
causey on the 
terms of the 
plaintiff un- 
dertaking for 
the payment 
of his costs ; 
an under- 
taking to that 
effixt having 
lieen accord- 
ingly given by 
the plaJntifT, 
for the pur- 
pose of 
expediting the 
suit, and mere- 
by saving ex- 
pense to the 
fund :— 

Held, that 
the plaintiff 
was entitled 
to be paid such 
costs out of the 
fund in bapk 
to the credit of 
the cause. 



\ 
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EQUITY EXCHEQUER. 

OENERAL ORDERr-LISTING NOTICES OF MOTIONS- 
PRACTICE. 

Monday, the 4th day of Febroary, 1839, 
It is this DAT Ordered by the Cocrt, that from and after the first 
day of next Easter Term, all Notices of Motion be lodged in the Office 
of the Register on the day after the service thereof, and that the Regis- 
ter do make a list of such Notices moveable on each Motion day, accord- 
ing to their dates, and that each day's Notices be disposed of and dis- 
charged before Notices of a sabseqnent date, unless the Conrt shall, in 
any instance, see fit otherwise to direct ; and in default of lodging witli 
the Register a copy of any Notice of Motion in manner hereinbe/itfe 
directed, It is further Ordered, that such Notice shall not benMnl 
and that the party or his attorney, on whose behalf such Notice shall V 
served, shall be liable to such costs upon the discharging of such Notice 
as the Conrt shaU be pleased to direct. 

Stephen Woulfb. 

Richard Pkmnbfathbk. 

J. Leslie Foster. 

John Richards. 
Gerald Tench, Begisler. 
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EQUITY EXCHEQUER. 



CHANCERY. 

Saturday y Februaty 9thy 1839. 

SPECIFIC PERFORMANCE— STATUTE OF FRAUDS- 
REMAINDERMAN. 

LowAY V. Lord Dupferin. 

Tenanl for lift 
Sait for specific performance. agreei to grant 

The bill stated, that the late Lord Da£Ferin had agreed with the de- renewable for 

fendaot to execute certain leases for lires renewable for ever, of two •^'^ ha^fag • 

power to ineko 
plots of groand in the town of Killaleagfa, in the coonty of Down. 8uchleaMt,and 



Several grounds of defence were relied on. The questions discussed ^^- , '^^ 

at the hearing were : — First: Whether the owner of the inheritance will be decreed 

was not a necessary party. This point was not much pressed. conttniet^tbo* 

Secondly — Whether, upon the facts as proved, there was a sufficient he took bU re- 

tiffning within the statute of frauds. purchaaer for 

Thirdly— Whether the contract with tenant for life was of such a '«l«*bl« eon- 



^ p» 

nature, that it could be enforced against the remainder-man. S87. 

Fourthly — Whether the circumstance that the remainder-man took But If the 

. ,.v contrect were 

m remainder, as a purchaser for valuable consideration, made any dif- by peroU end 

ference in his liability to execute the contract of the tenant for life. fo^eJTVo aa 

Fifthly — Whether the plaintiff, not having performed his part of the to take it out 

contract, could insist, under the circumstances, on specific performance, offrauda tho* 

It appeared that, under a family settlement, dated in 1825, the late Lord ^ tenant for 

Dufferin, the brother of the present defendant, was tenant for life of the been decreed 

family estates, with power to make leases for lives renewable for ever ^ »ecut« it, 

A * ^.- 7®t| It flccms It 

of certain portions of the property. The present Lord Dufferin, under cannot be en- 

the provisions of that settlement, was entitled to an estate in remainder, ^^^ «ftcr his 

in default of issue of the late Lord, who died without issue. This deed the remainder- 

appeared to have been made for the settlement of dispuUs between dif- "*^^^*"*' 

ferent members of the Dufferin family, and it was by this arrangement 887. 

A written 

notice, siyued^ 

referring to a written proposal, ncf signed and made several veors before» maj be ao oon- 

u«ctcd with it. as to render the two documeoU a contrMt, within the iUtuUvf frauda, 

Bifficiently signed. 

Whether the owner iti the inheritance is a necessary party to a suit against tenant for 
life, for speafic perfotmauce of an agreement for a lease lor lives renewable for ever.— 
Quttre. 8 1* t 
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that the power above referred to, of making leases for lives renewable for 
ever, was given to the tenant for life. The present Lord Dufferin, nnder 
these circumstances, claimed to be a purchaser for Taloable eonsiden- 
tion under the provisions of that deed.* 

The two tenements in question were a part of the property over whick 
the late Lord DofiPerin had power, by the settlement of 1825, to make 
leases for lives renewable for ever. 

The material transactions between the late Lord Dofferin and the 
present plaintiff appeared to be as follows : — 

Two proposals for leases were written and signed by the plaintiff 
only. The first of these proposals was in these words : — 

" I John Lowry, of Killileagh, do propose to pay to the Right Hon. 
'< Lord Dufferin and Clanboye, the clear yearly rent or sum of £16 
^* sterling, for a lease of lives renewable for OTor, of thai house and te- 
" nement in Cross-street, in the town of Ktllileagb, late in the occops- 
*< tion of James Moorhead, together with the racant ground in Shor^ 
'* street, adjoining the siiid tenement, and extending therefrom lo tbe 
** tenement at present occupied by Mathew Keown ; and I also engagv 
'* to build thereon six dwelling-houses agreeable to the anuexed pism, 
'*the same to be 18 feet high in the si de- walls, roofed with foreigi 
** timber, and slated ; the said houses to be built and completely fioi&bed 
'* within one year from the date hereof. — Given under my hand, this 
" 3 Ist day of December, 1828. <<Joun Lowry." 

The other proposal, related to another plot of ground situate in Back- 
" street,** where ^re houses were proposed to be built. It was in thenioe 
form as the first, and was dated the same day. 

The above proposals were received by the late Lord Dufferin, who 
retained them in his possession. The plaintiff, immediately after tke 
date of those proposals, entered into possession of the premises, and tke 
bill chained, that the late Lord Dufferin agreed to execute leases accord- 
ing to the terms therein proposed. 

The plaintiff commenced building on the premises comprised in the 
first proposal, and erected there ^ereii houses, 20 feet high, thus going 
beyond, and varying from the terms in tlie proposal. These houses, boir- 
ever, under the circumstances mentioned hereafter, remained in an db- 
finished state up to the time of the filing of the bill. 

The plaintiff did not commence building any houses on the ienemeot 
in Back-street, described in the second proposal. 



* Other provisions of the deed 
of 1823 were stated in tlie argu- 
ment, to shew that the defendant 
took under that deed, as purchaser 
for valuable consideration. The 
deed was excessively voluminous, 
and the cause stood over for seve- 
ral days, in order that counsel for 



both parties might have an oppor- 
tunity of ascertaining its contents. 
Finally, the Lord Chanoellur as- 
sumed it as conceded, that Lord 
Dufferin took as a purchaser for 
valuable consideration under that 
deed* 
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Nearly fiye fears after the date of the above proposals, the following Feb^ 1839, 
written notice was served on the plaintiff:-— 

** Whereas you heretofore entered into an ngrecmeot with me, vis., 
'*on or about the 28th day of December, 1828, for a lease for lives rC' 
**newable for ever, subject to the yearly rent of £15 sterling, and the 
** covenants and clauses usual in renewal leases on my estate, of all 
" that house and tenement in Cross- street, in the town of Killilcagh, 
"then late in the occupation of James Moorhead, together with the 
*' vacant ground in Shore-street, adjoining said tenement, and extend- 
** ing therefrom to the tenement then occupied by Mathew Keown ; and 
^* by the same agreement, you engaged to build thereon six dwellings 
^* houses, agreeable to the plans thereto annexed, the same to be 18 
"feet high in the side walls, roofed with foreign timber, and alated; the 
^&aid houses to be built and completely finished within one year from 
"the date of the said agreement. And whereas you entered into pos« 
"session of said premises, and paid rent under said agreement^ but no 
" lease has yet beeu prepared or tendered to me, nor have the bouses 
" before mentioned been completed, and there is now one year* s rent in 
"arrear of the said premises at the 1st day of May last. Now, I do 
'' hereby require you, within one month from the date hereof, to pay to 
**me, or my agent, Arthur Hill Read, Esq., at his office in KillileagU 
" aforesaid, the rent now due and in arrear as aforesaid, and to furnish me 
"or my said agent a draft of a lease, pursuant to the aforesaid agree- 
" ment, in order that the same may be examined on my behalf, and, 
" when approved of, returned to you for being engrossed and executed 
" by you, and, with a counterpart thereof, aftenvards tendered for my 
"signature. And take notice, that if you do not comply with the terms 
"of this notice, I shall consider myself discharged from the aforesaid 
'* agreement, and will take such proceedings as I may be advised neces- 
"sary to evict your interest in the same premises, and for recovery of 
"the rent arrear. — Dated this 23d day of September, 1833. 

(Signed) *< Duffeain and Cx^anboye." 

The above notice was signed by the iaU Lord Dufferin. It referred 
to an agreement made *<on or about the 28th December, 1838," the ac- 
tual dale of the proposals being the 31st December, 1828. It was con- 
ceded, however, that this was merely an error of date, and the identity of 
the proposals of 1 828 was not disputed. The above notice related only to 
the Cross and Shore-streel tenement comprised in the first proposal, and 
was entirely silent as to the tenement in Back- street 

The plaintiff served the following notice in reply : — 

" la compliance with your notice, dated the 2dd September last, I 
" herewith send you the draft of a lease of the premises in Cross-streot 
" and Shore-street, according to the terms of my agreement with you 
"on the 28th December, 1828, which, when approved of on your 
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^ party ahall, with a counterpart for yon, be engrossed on the proper 
<' stamps, and executed by me immediately afiter. I have also here* 
^ with sent the snm of £15 for one year's rent of said premises» dueos 
<Uhe 1st May last— Dated this 21st day of October, 183S» 

"John Lowrt/' 

Disputes ensued as to the covenants to be inserted in the Lease. Lofd 
Dnfferin insisted on clauses against alienation or snb-lettiog, withoat li- 
cence of the landlord, and furnished a printed form of lease, in use oo 
his estate. The plaintiff refused to insert these clauses, as being inap- 
plicable to building leases renewable for ever, and tendered leases for 
execution which did not contain them, and which Lord Dnfferin refosed 
to execute. 

In October, 1833, Lord Dnfferin served the plaintiff with notice to 
quit, but no further proceedings were then taken, and Lord Dufferii 
afterwards accepted rent up to November, 1833. Finally, notice to qoit 
was again served on the plaintiff in 1835, and before the aix mootbs 
expired. Lord Dufferin died. 

The present defendant then entered into possession as remainder-iBaii, 
under the deed of 1825. Since his accession to the property, the plain- 
tiff tendered to him for execution the same leases which the lateLordhad 
declined to execute. The defendant returned no answer, and in Octo* 
her, 1836, he brought ejectments for the recovery of both tenemeots. 
The plaintiff took defence, but afterwards gave a consent for judgment 
in both ejectments, with a stay of execution. 

It appeared that the value of the unfinished houses, built on tbe 
Shore and Cross street tenement, was about £700, and that the pkintif 
had expended a further sum on woodwork, which was partly prepared 
but had not been put up. No houses or buildings of any sort had bees 
erected on the tenement in Back- street 

The bill was filed on the 20th of April, 1837, stating, that the late 
Lord Dufferin had, on or about the 28th December, 1828, agreed to 
execute to the plaintiff leases for lives renewable for ever, and praying 
specific performance and an injunction. 

The cause had been set down for hearing, and was on the list in 
November last, but, no one appearing for the plaintifiv when the caaie 
was called on, the bill was dismissed* 

The cause now come on for a re- hearing. 



Messrs. Warreny Q. C, Gilmorey Q. C, and Lowry^ were counsel for 
the plaintiff, and Messrs. Pennefather, Q. C. W. Brooke^ Q. C, Hoimet 
and HamiUony for the defendant. 

The plaintiff's counsel, in the course of the argument, gave up tbe 
case as to tbe tenement in Back-sireeL 

The arguments for the plaintiff as to the tenement in Cross and 
Shore-street, were chiefly as follows : 
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1. The written proposid of 1828 having been accepted, postesiion /Vi. Idd9. 
having also been given at the timei and £900 having been laid oat in ^<^*v^h*^ 
building, on the fiuth of the promise, the case is taken out of the statute ^owry 
of frauds, and the contract will be enforced, though the proposal is not ' 
signed by the other contracting party. 

2. If the above argument were doubtful, the notice of September, Arguments 
1SS3) removes the donbt. That notice is signed by the late Lord Dnffe- ujfi ^^ " "" 
rin, and though not in form a contract, it refers to an ' agreement' as in 

existence, and In such terms, as to identify the agreement with the pro« 
posal of 1828. This is a sufficient ^^^tra^ to satisfy the statute of frands, 
Clinan v. Cooke (a) ; Smith v. Watson (b) ; Welford v. BeasUy (e). 
The case, therefore, rests upon a written contract, and is independent 
of the doctrine of part performance. 

S. It is no answer to say, that the late Lord was tenant for life, and 
the present defendant remainder-man under the settlement of 1825. 
Becaose, taking this as a written contract by the tenant for life, to exe* 
CQte his leasing power in favor of the plaintifP, it is independent of the 
doctrine of part performance, and may be enforced against the remain- 
der-nian, Shannon v. Bradstreet (d) ; Blore v. Sutton (e). And it makes 
DO difference whether the remainder-man is a purchaser for valuable con- 
lideration, under the settlement of 1825, or not ; for he takes hb remiun* 
der, sabject to the power of leasing in the tenant for life. 

4. Nor is it an answer to say, that the plaintiff has not built withia 
the year, and, consequently, not having performed his part of the con- 
tract, cannot enforce it. Because, under the terms of the agreement, 
the hnilding is not a condition precedent. The covenants are mutual 
and independent. A breach by one party would entitle the other to 
compensation, bat will not exonerate him from performing his part ; it 
is BO at law, Ritchie v. Atkinson (JT). Even where the words actually 
import a condition precedent, they will be construed as mutual cove- 
oants, Booth v. Same (g). Unless the laches amount to fraud they will 
not disentitle to relief in equity,' Tramp v. Dwger (h), and where /km- 
cemofi goes with the contract, the laches will not disqualify, Crcfixm v. 

5. On an equitable interpretation of the proposal of 1828, and the 
notice of September, 1833, the plaintiff was entitled to a year, from the 
date of the notice of 1833, to complete his building. True, he did not 
do so: but that was occasioned by the hostile attitude assumed by Lord 
Dofferin before the year expired. It would have been rash in the plain- 

(«; 1 Sch. & Lef. 33. (6) Bunb. SS. 

(c) 3 A4. 5 3. rrf) 1 Sch. & Lef. 52. 

(*) 3 Mer. 247, per Sir W. Grant. C/) 10 East 29*. 

(rt I Hen. Bl. 273 «. (*) 2 Bllgh N. S. 1 L 

(0 2 Sch. & Lef. 603. 
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FA. 18S9. tiff to hare completed his boilding until his right to a lease was estab- 
lished. 

The arguments for the defendant were chiefly the following : 

1. If this be pressed as a case of part performance, howerer valid it 
might be, against the late Lord Dufferin, it is not arailable ag^ainst the 
remainder-man. Because, the doctrine of part performance is founded 
on the fraud of a party permitting another to lay out money on tbe 
filith of a contract, which he then refuses to execute. But the fraud of 
a tenant for life cannot be visited on an innocent remainder man. S^- 
mtmds V. Powell (a) ; Exparte Smith (b). 

2. Supposing that the notice of 18S1, being taken with the proposal 
of 1828, there' is a sufficient signing within the statute of frauds: stiil 
the pliuntiff is disentitled to relief, not having performed bis part 
Taking it as strongly as possible for the plaintiff, the proposal was ac- 
cepted, with certain qualifications, viz : that the houses should be badt 
on a certain plan, which has been departed from — within a year; yet, ten 
years have elapsed — that the lease should contain covenants usual on 
Lord Dttfferin's estate, which include those against alienation or sob> 
letting without license : these the plaintiff has refused to insert. Tbere- 
Ibre, not haying performed his part of the contract, he is incapacitated 
from enforcing it, Harneit v. Yielding (c). To do so, be must come 
with perfect propriety of conduct, Horan v. Mostyn (d) ; Knalehtnttr* 
Groover (c). 

• 3. The case rests on the same principles as where a landlord proceeds, 
at law, to evict the lease of a tenant, for the breach of a covenant to re- 
pair or to insure. If the tenant has not repaired or not insured accord* 
ing to his covenant, this court will not relieve him from the forfeiture, 
Hill V. Barclay (f) ; Saunders v. Pope (g) ; Braeebridge v. BuMey {h) \ 
Reynolds r. PiU (t). 

' Lord Chancellor — (After condemning, in very strong terms, tbe 
conduct of the defendant, who, pending the petition for a re-hearing, 
had executed his habere at law and gone into possession) proceeded 
to give judgment : — The first question raised in the case is on statate 
of frauds ; and it is urged, that part performance cannot take the case 
out of the statute; as against -a remainder- man. This case, however, 
does not rest on part performance. Here is a document, amounting to 
a written agreement by the tenant for life, and signed by him. Tbe 
notice of September, 183S, begins in these words: "Whereas you 
** heretofore entered into an agreement with me." — Now if Mr. Lonry 



Judgment, 



(a) a Mad. £C7, 214. (I) Swan. 307. 

(cj 2Sch. & Lcr555-4> (d) G Ves. 472. 

(«) 3 Mer. 124. (/) 16 Ves. 4 2. (fiDallj reported in 18 Ves 56.) 

(g) 12 Ves. 282. (h) 2Price, 200. 

(0 2 Price, 212, and 19 Ves. 134. 
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entered ioto an agreement with Lord DuflPerin, Lord Dufferio mast have Feb, 1839. 
entered into an agreement with Mr. Lowry ; and, though there seems to 
be a mistake in the date, 28th December, 1828, being put for Slst Dec. 
yet, I think thia notice can refer to no other than the proposal of that date. 
If there existed any other, that might be shewn on the part of the defend- 
ant* [His Lordship stated the remainder of the notice.] Now what 
is it that Lord Dufferin required Mr. Lowry to do, by this notice ? He 
does not call upon him immediately to build : he calls for draft leases to 
be fumished, containing the usual clauses ; and he says, if the terms of 
this notice are not complied with, he will consider himself discharged 
of the agreement Then, if the terms of the notice are complied with, 
he is not discharged. Afterwards, a draft is tendered on the part of Mr. 
Lon-ry, in compliance with the notice ; it lay upon Lord Dufferin to 
say why he did not approve of that draft. 

But, throughout the transactions which took place, it was not the delay 
is the building that was the cause of dispute. The thing that has been 
specified is the non-alienation clause, which is required by Lord Dufferin, 
and objected to by Mr. Lowry. If the defendant has any case, it is, that 
Mr. Lowry refused to insert clauses against alienation and soblettiogy 
which, it is insisted, are *' usual clauses" on Lord Dufferin's estate; and, 
that the document relied on by plaintiff binds him to the clauses usual on 
the Dufferin estate. But the proof is most imperfect, to shew what is the 
Dsnal form of lease, when it is to be a renewable lease, and where six 
houses are to be built. It is not shewn, that there is any established 
custom in such cases. It is insisted, that these clauses should be inserted, 
prohibiting alienation or sub-leiting without consent in writing under 
the hand and seal of the landlord. It is not for me to say whether that 
would be a reasonable thing. If he wished to establish a thriving 
town, it was a very mistaken way to set about it. No person will spend 
their money, if they are to bo subject to the caprice of a third person, 
to such an extent that they can neither dispose of the houses nor let 
them when they are built, without the license of the landlord. A non- 
alienation clause does not come under the description of usual covenants 
in ordinary cases. I don*t think there could be any usual form apply- 
ing to this case, where the lease was to be in perpetuity, and a number 
of houses were to be built. However, if that were the agreement 
between the parties, I have no right to control it. 

As to the deed of 1825, it is immaterial whether Lord Dufferin, 
under that deed, be a purchaser for valuable consideration or not. If the 
agreement is not taken out of the statute of frauds, he is not bound, 
whether be is a purchaser for valuable consideration or not.. If the 
a<,Teement m. taken out of that statute he is bound, whether he is a pur- 
chaser fur valuable consideration or not. 

As to Back* street, there is nothing so fiu* as those premises are con- 



268 



GASES IN CHANCERY. 



JP». 1839. 




oernedy to Uke the case oat of the Bt»tuteof frauds ; and I masty then* 
fore, dismiss the the bill, so far as relates to those premiaea. I diall 
make a decree for specific execntioo of the agreement aa to the Shon 
and Cross-street tenement, and refer it to the Master to settle the lease. 
I am disposed at present to declare that in settling the form of lesM^ 
no claoses against alienation or snbletting are to be inserted^ bat I will 
consider that further. 



Friday, FAruary \bik. 

Lord Chancellor — I have been considering this case, and I think 
some alterations from what I expressed yesterday are necessary in the 
decretal order. 

I shall declare the plaintiff, as to Cross-street^ entitled to the bene- 
fit of the agreement mentioned in the notice of September, 1853, whidi 
refers to an agreement as of the 31st December, instead of the i8di 
December, which was the actual date of the proposal. The ^^>^t^^ 
as to the date mast be referred to in the decretal order. I will not, it 
present, make any more positire declaration as to the terms of thesgice- 
ment than as they appear on the face of those two docnments. Bat I 
shall refer it to the Master, to inquire whether there is any ossge on 
Lord Dnfferin's esUte with regard to renewable leases for hnQding po^ 
poses, as to inserting in such leases claoses against alienation and sob- 
letting ; and, if there be any usage as to such leases, to report whit it 
is. 

As to premises in Cross-street and Shore street, decree spcdie 
execution of the agreement mentioned in the notice of the 
the 23d September, 1833, (which refers to said agreement, as 
of the 31st December, instead of the 28th December, 1828.) 
and refer it to the Master to settle the form of lease ponioflt 
to such agreement, and refer it further to the Master to inquire 
and report whether there was any and what usage on the 
defendant's portion of the Killileagh estate, prerioas to the 
date of said agreement, with regard to the insertion in bnildio^- 
leases, or in leases for lives renewable for ever, of the nature 
in said agreement mentioned, of covenants against alienstios 
or sub-letting; and, if there has been anysndi usage, to report 
the same accordingly. And as to the premises in Badc-street, 
dismiss bill with the costs incurred by the defendant in relstion 
thereto ; but, in the taxation of such costs, let the Master dis- 
allow all costs incurred by the defendant after the serrioe of the 
notice on his solicitor, bearing date, 6th day of December, 
1838. Reserve the consideration of the costs of the rest of 
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tli^snit, and of all further directions, an til after the retarn of PA. 18S0. 

the Ma»ter*i9 report, and let an injunction forthwith issue to v^*y^^ 

restore the platntiflP to the possession of the premises in Cross- ^^^^^ 

street and Shore-street. ouffkrin. 



Wedneiday^ January 23</. 

COUNSEL AND CLIENT— INCAPACITY TO PURCHASE. 

Cartsr 9. Palmer, and Palmer v. Carter. 

Mr. Carter, an English barrister, brought a bill to raise a charge out A counsel, who 

of Sir William Palmer^s estates, Sir William resisting it, on the gronnd f^onaUy codI 

that Carter liad been his confidential counsel, and had purchased the >ulted with re- 

duuge from one Mackmurdo, in violation of professional duty, whilst a ouuunding 

oegodation for a compromise was pending between him and Mack- ^?™^°^ ^^'^^ 

mordo. aeeking to 

The mode in which the charge in question was originally created, and ^in '^'^'kL^' r 
Um maaoer in which it became vested in Mr. Carter, were as follows : — fered after- 
Roger Palmer, by^is wUl, dated 20th April, 1801, devised all his real ^^^^ "^oJt- 
estates, in Great Britain and Ireland, to the nse of his sister, Mrs. Bud- fttandiog de. 
worth Palmer, for life, and, after her decease, to the present Sir Wil- tberrelati<m of 

liun Palmer, for life, with remainder to his first and other sons in tail, ^ounael and 

client has 

On the death of Roger Palmer, in 1801, Mrs. Bndworth Palmer en- ceased. And if 
tered into peeaesaion, as tenant for life, under her brother's will. ^ ^"'^^^cfa 

Sir William Palmer, the plaintiff in the cro8S*bili, being thus entitled purchase, it 
to a life estate in remainder, after the decease of Mrs. Budworth Palmer, ^ugi^^his * 
io 1S16 execated the seeorities in question. former client. 

Those socorities consisted of a bond and wm'rant to confess judgment, 
aad an indentiuie of covenant of eren date. The bond was in the penal 
6uiDof£6>000, and was cpnditioned for the payment of £2,663* ]9s. 6d., 
with intereaty and all sums to be paid for insuring Sir William Palmer's 
life. The condition of the bond recited, that Sir William Palmer lately Post obit st- 
carried on business with A. Oswald and G. Howell, under the firm of cwJipJuiTIld 
Oswald and Co.» who, in the course of their business, had become justly b$ Sirtnuiuak 
and truly indebted to Richard Wilson Sheppard and JSdward Longdon ** '"^* 
Ikfac^mnrdo, theretofore his partners, in various sums of money, amount* 
ingto the principal sum of £2,663. 198. 6d., besides interest; and also 
recited, that Richard Wilson Sheppard was solely entitled to the debt 
and interest. By the deed of covenant, Sir William Palmer covenanted 
tliat, iuimediately on the decease of Mrs. Budworth Palmer, he would 
do all other reasonable acts, for the better and more perfectly charging 

2 Q t 
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Securities of 
1816 became 
vested in £. !<• 
Maekmurdo, 



the said estates with the said principal sam of £2,66S. 9s. 6d. iaterest, 
and premiams of insurance. And it was thereby, among other thiogi, 
provided, thai in case it should thereafter appear that any mistake kid 
been made in the amount of the said debt^ and that the balance due shoM 
be found to be less than was staled in ike acoounts rendered^ the said dsed 
and bond and judgments were to be secarities for so nmeh less as ike 
real balance should be found to be, together with interest thereon, tad 
such other sum and sums of money for insurance and interest and oosto, 
as aforesaid. 

A commission of Bankrupt, dated 12th February, 1817, issued agusat 
Richard Wilson Sheppard, under which he was declared a bankrapt; 
and, by indenture of 10th March, 1820, his assignees (in ponnanoe of 
a resolution of the creditors) assigned to Edward Longdon Madanordo 
the bond of 31st July, 1816, and the monies secured thereby, together 
with the said indenture of covenant, and all other deeds and seeoritiei 
relating to the monies secured thereby. 

In Hilary, 1820, judgment was entered up in the Kiog^a Beach in 
Ireland, under the warrant of attorney, for £8,000 and costs. 

At the time of the execution of the securities, Sir William Palmer 
appeared to have been possessed of little property in possesnon, 
and the holder of the securities looked to Sir WiUiam*s life eslafie, ex* 
pectant on the decease of Mrs. Bud worth Palmer, as the only probtUe 
source of payment. Sir William was in embarrassed circumatancei, sod 
resided abroad (generally at Bruges, in the Netherlands), from the year 
1815 till after the death of Mrs. B. Palmer in 1832. Mr. Carter was first en- 
gaged or retained, as his counsel or legal adviser, in 1820. Aboat the 
year 1824, Mr. Carter visited Sir William at Bruges, chiefly for the 
purpose of consulting with Sir William, and taking instructions for the 
re-settlement of the estates in Ireland, to which Sir WiUiam would be- 
come entitled for his lif(*, after the death of Mrs. B. Palmer, and also 
for the purpose of consulting on the arrangement of his afikin geaerally. 
The deed of settlement then contemplated was afterwards prepared, 
under the advice of Mr. Carter, who became generally oonvetsaot in 
all Sir William Palmer's affairs. 

It also appeared that treaties had been carried on, with the knowledge, 
undi^ advice and under the advice of Mr. Carter, for compromising the claims and 
^tmamieing demands on foot of the securities of 1816, which were now in qoes- 
secuHties qf ^Aon, These negociations commenced about the year 1824 E'l* 

Mackmurdo was then the holder of those securities. Mr. Carter was 
professionally consulted with relation thereto^ and ho verbally gave his 
opinion, that he thought it very doubt ful whether Mackmurdo could re- 
cover the amount claimed by him on foot of those securities^ but re* 
commended a compromise to be effected, if possible. 

It was accordingly proposed to Mackmurdo, on behalf of Sir William 
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Paloier, to gire him b poti cbUhondy payable in six months after the 
death of Mrs. B. Palmer, for the sum of £3,500 or thereabouts, in full 
satisfaction of his claims. This proposal was not, however, finally ac- 
ceded to. 

The negociation was renewed in 1827. It was then proposed, on behalf 
of Sir Wm^ to give a charge for £3,570, to a£Fect the Irish estates. In this 
charge Sir Wm/s eldest son was to join, whereby Mackmnrdo would avoid 
theoontingency of Sir Wm. dying before Mrs. B. Palmer, in which event 
the secarities of 1816 would become valueless. This proposal was at 
fint accepted. A draft of the proposed deed was laid before Mr. Carter, 
u counsel of Sir William, and he wrote his opinion thereou) as fol- 
loiri:— 

^ I have pemaed this bond on behalf of Sir William and Mr. Palmer, 
^ hot I cannot, as their counsel, approve it. Mr. Maekmnrdo's prospect 
** viU be gready improved by the joining of Mr. Palmer, and for that 
"joining, Mr. Palmer, or his immediate friends, must have a substantial 
** consideration. I assume that the £3,570 is the sum which Mr. Palmer 
"has agreed to be surety for ; but that sum, and no other, I consider, 
** most be payable on a contingency, viz., Sir William or Mr. Palmer 
^Uorviving Mrs. Palmer six months. It will be necessary, too, that 
" Mr. Mackmurdo should fully shew his title to the bond and judgments 
** given to Mr. Sheppard ; for that bond and those judgments must be 
'* released, or assigned in trust for Mr. Palmer, as may be hereafter 
" thought expedient. 

** W. P. Cartfr, 4, Lincoln's Inn Square, 
2 1 St March, 1827." 
Other deeds, for the purpose of the proposed compromise, were pre- 
pared and submitted to Mr. Carter, which he settled and approved ; but 
the negociation, after having been continued from time to time until the 
year 1831, again broke off, in consequence, it was alleged, of a claim 
for the costs incurred during the negociation being made by Mr. Mack- 
mnrdo. 

A great number of drafts and documents, relating to various affairs of 
Sir William Palmer, which had been laid before Mr. Carter for advice, 
irere produced in the cause, for the purpose of shewing that he was inti- 
mately conversant, in his professional capacity, with Sir Wm. Palmer*s 
affairs. 

Mr. Carter continued to be the counsel and legal adviser of Sir William 
Palmer until August, 1831. About this time, it appeared that Messrs. 
Lucas and Parkinson, who had been acting as the solicitors of Sir Wm. 
Palmer, were preparing a deed, by which Sir W. Palmer was to secure 
the amount of their bill of costs. Mr. Carter had not, it appeared, 
been paid any fees for his professional services to Sir William Palmer, 
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Jan. 1839. ^^^ propoiad that bis fees also should be seeared by Ibe wteoded deed. 

v^v-*^ Some discussion arose on this subject between the partaea. Obfectieas 

CARTER ^unere made to the amount and scale of fees dained by Mr. Carter. 

^' Finally, none were paid or secured : and after Aagust» 1831, no pfofei- 

and ' sioaal intercourse took place between the parties. 

PALMER About the middle of the year 1832, Mr. Carier, being then no longer 

V' counsel to Sir William Palmer, proposed^to fi. L. Maekmnrde to becone 

the purchaser of his claims and demands against Sir William Pabner; 

PurehaJte by and an agreement was made between them for a sale of tbe secnrities 

Carter for hi* f^ ^^ ^^^ ^f £ ( 40Q, ^ written memoraudom to that effect was ncaed 

ottn hcHtJit in 

lH:t2. between the parties, but Mackmurdo afterwards refused to abide ky 
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that agreement, having learned that, two or three days before tbe 
morandnm was so signed, Mrs. Bodworth Palmer had been b«iit to 
death in her house in London, tbe effect of her death being to put Sir 
William Palmer in possession of the estates, and thereby greatly to 
raise the valne of the securities. It was insinuated that Mr. Carter 
knew of the death of Mrs. Palmer at the time of this bargain with 
Madonardo ; hot this was denied by Mr. Carter on his oath, and was a 
matter in no way affecting the issue between the parties to the present 
suit. 

Whilst matters stood thus between Mr. Carter and Mackmurdo, Sir 
William Pidmer still continued to negociate with Mackmurdo for a 
compromise. In the beginning of 1833, meetings of the creditors of 
Sir William were held, at which Mackmurdo attended. Agreemrats 
were submitted to Mackmurdo's solicitor. The solicitor of Sir Willian 
deposed in the cause, that he had interviews with Mackmurdo ; told bim 
that Sir William would give from £2,000 to £3,000, and Mackmnrdo 
promised to consider the proposaL 

However, some time in the year 1833, Mr. Carter, having fioiiiy 
abandoned his first agreement with Mackmurdo, made him another pro- 
posal to purchase the securities, offering to give £1000 moretbia 
he bad previously agreed for. This proposal was accepted^ and the se- 
curities were accordingly assigned to Mr. Carter for £2,400. 

At the time of this transaction, tho whole sum appearing due oafoot 
of the securities, for principal, interest, and costs, was alxHit£5^00. 

In the month of November, 1833, Sir William Palmer, being igao- 

rant of the purchase of the securities by Mr. Carter, sent over a Mr. 

Burke with a sum of money to London, for the purpose of effsctiiig t 

compromise with Mackmurdo, and in that manner became apprised, for 

the first time, of the sale of the securities by Mackmurdo. 

Oiinhiainai On the 5th April, 1834, Mr. Carter filed Us bill in the Coort of 

Palmer. 5ih Chancery here, against Sir Wm. Palmer, steting the will of Rogft 

April 1^3 i. Palmer, under which, Sir William had become entitled to his estates, 
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and stating the execatioti by him of the securitiea of 1816, and the JitH*lSS9. 
pnrehaBe by himself of those securities from Mackmardo ; and praying* 
that an account might be taken of what was now dae thereon, for 
principal, interest and costs, and that a receiver might be appointed orcr 
Sir William Palmer s estates. 

Sir William Palmer pat in his answer, insisting — First, that the secu- 
rities of 1816 were originally obtained from him without consideration, 
for that, in fkct, he had never been a partner in the house of Oswald k 
Co^ but, that representations having been made to him, that he had ^^^ William 
done acts rendering him liable as their partner, accompanied with antwtr in 
threats of issuing a commission of bankruptcy, he had executed the secu- <'»**V«««'c«««« 
rities. Secondly, he insisted, that even if he should be held to have been, 
in point of law, a partner of Oswald & Co., yet, even in that character, 
he objected to the amount of the sum claimed on foot of the securities ; 
the accounts between Oswald h Co., and Messrs. Sheppard and Mack- 
mnrdo, having never been fairly adjusted ; and he referred to the clause 
in the deed of 1816, which provided, that the securities should only 
stand for so much as should be really due. Thirdly^ he insisted, 
that the professional relationship between Mr. Carter and himself, with 
respect to those securities, incapacitated the former from purchasing 
them, except as his trustee, and accordingly, he offered to repay Mr. 
Carter the sum of £2,400, which he had disbursed, with interest thereon^ 
bat insisted that he was entitled to no more. 

Previous to the hearing of the original cause, the sum of £6,158. Ss. 
4d. was lodged in court by Sir William Palmer, to abide the event of 
the suit, in pursuance of an order made to that effect. 

The original cause was heard on the 8th November, 1836, when a ^ecree,sth 

Nov* 1830a 

decree was pronounced, declaring Mr. Carter entitled to £2,400, and 
interest, according to an offer of Sir William Palmer on 24th December, 
18S4; thus adopting the view insisted on that Mr. Carter was to be 
looked on as his trustee. 

Mr. Carter appealed from the above decree, and the appeal was beard Appeal, 
by the House of Lords on the 15th July, 1837, when their Lordships 
were of opinion, that Sir W. Palmer could only make a defence of the 
nature he relied on, by way of cross bill. Their Lordships, accordingly, 
varied the decree, and directed a reference to the Master, to take an Decree 

^ varied* 

account of what was due on foot of the securities of 1816, without 

prejudice to any bill which Sir W. Palmer should be advised to file 

against Mr. Carter. 

The cause was remitted back to this court, and Sir W. Palmer, ae- crosa Bill 

cordtngly, filed a cross bill, praying, that it might be declared, that Mr. ^^^f^^ v« 

Carter was not, under the circumstances, competent to purchase the 

secarities of 1816, for his own benefit, and that he might be declared a 
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trnstee thereof for Sir William, and that Carter might be decreed enti* 
tied only to £2,400 (the som paid by him to MackmordoX uid ioterest, 
and that the remainder of the sum standing to the credit of the origiaal 
caose, after deducting that som of £2,400, and intereet, might be leptid 
to Sir William Palmer. 

The Master baring made his report nnder the reference directed by 
the Lords, the original cause now came on for farther directioiu, 
along with the cross canse. 



Mr, Warren*s 
argument for 
Sir fVilliam 
Palmer. 



Mr. Warrm, Q. C, for Sir W. Palmer. 

This is a case of Tiolation of professional dnty. These secarities 
were originally questionable ; a treaty was on foot to buy up the claim for 
a small sum. Mr. Carter was the oonnsel advising Sir W. Palmer, in 
effecting that compromise* The treaty is prolonged for some time. Tbe 
counsel steps in and buys up the security himself, behind the back of 
his client; thus rendering that negociation abortive, in conducting which, 
he himself had been the professional adviser. The court moat hold 
him to hare bought in trust for his dient. Even if the act were done 
without any bad design, the court would not suffer him to derive an ad- 
vantage from such a purchase. The principle is, that a professional 
man shall not derive an advantage from such an act, even if pore ia 
point of intention, BulkUy v. Wilford (a) ; Segrava v. Kinpan (6). 

It is no defence for Mr. Carter to say, that he ceased to be ooniuel ia 
August, 1831, and that he did not purchase till 1832. The knowledge 
that is acquired while the professional relationship exists, incapacitates 
a barrister or attorney from purchasing the thing in controversy, £j> 
parte Jamu (o) : Chalmonddey v. Clinton (d) ; Hutchint v. Acldltai(^; 
Bukirod v. Lechmere (f)* 



Mr, Pemnrfo' 
tker*a argU' 
mentfor ilfr. 
Carter* 



Mr. PenntfatkeTf Q. C, for Carter.— The cross bill should be dis- 
miMcd. It is not a bill suggesting errors or mistakes in the afioonat 
on which the securities of 1816 were founded. I admit there is a ge- 
neral charge of errors, but that will not do. The eirors must be spe- 
cified. Drew V. Poirer (^). 

— -[LoiVD Chancellob. If there is a charge of fraud established, that 
opens the whole account.]— 

— These securities were never considered impeachable by Sir 1^'illiam 
Palmer, or any one for him. They were signed by him after investiga- 
tion, under the advice of Mr. Matthew O'Reilly, who acted as his oonn- 
sel and friend on the occasion. The accounts were settled and the ba- 
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lance strock with the greatest care on all sides. The proviso, that if 
any mistakes should be discovered, they should be allowed for, amounted 
to nothing more than the phrase, *' errors exceptedJ* The whole evidence 
in the cause shews, that there never was an idea by any one of the 
Palmer family, that the securities were impeachable. 

Then, in the year 1833, was it competent to Mr. Carter to be- 
come the purchaser ? It lies on the other side to shew, that he was 
incompetent* No doubt, a barrister is bound not to disclose the secrets 
of his dient, but this case is not within that rule* There was here, no 
secret 

It is also a rule, that a professional person shall not take any benefit 
under an act, in doing which, he himself is the adviser of his client. 
That was Mr. Kirwan*s case (a). He was employed to draw Mr. Daly*8 
will, and he appointed himself executor, not, in fact, knowing the effect 
as to the residue. Sir Anthony Harte held it a trust. But that rule 
is also inapplicable to this case. Mr. Carter never advised any ad out 
of which grew any advantage to himself. He did not impede the com- 
promise. 

I am now going to make an admission which may be thought an 
important one. I admit, that during the period the relation of counsel 
and client existed, Mr.*^ Carter could not have purchased from Mac- 
mardo, without the consent of Sir Wm. Palmer. But, that disqnalifica^ 
tion to purchase was not the result of the law as to professional confi- 
dence, but rests on another principle, viz : that pending a compromise or 
litigation of which a solicitor has the management, he cannot purchase 
for himself the thing in dispute. That is the rule and so qualified in 
HaH V. Hallett (b). The principle with regard to guardian and ward, 
trustee and cestui que trusty attorney and client, only applies whilst the 
relationship exists, as appears from the cases of Bellew v. Russell (c) / 
Ex parte Lacey {d) ; Hatch v. Hatch (e). The same principle is recog- 
nised in Lees v. Nuttall (f). But that case was very different from the 
present. That was the case of an agent employed to purchase an estate, 
who, instead of doing so purchased it himself, whilst still the agent of 
the party. 

It is clearly proved in the cause by Sir W. Palmer's own witnessess, 
that Mr. Carter ceased to be Sir William's counsel in August 1831, 
and that a Mr. Brewer, from that time, was employed and acted as 
counsel in the place of Mr. Carter. There was a reason for this change ; 
Mr. Carter had been eleven years counsel to Sir William Palmer, and 
no complaint of his conduct or advice during that period was ever made, 
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Jan. 1839. I>u^ ^i> client never paid him a farthing all that time. Sir WilUam 
Palmer had been willing to accept of the aervices of Mr. Carter, bat ai 
soon as the propriety of paying up the arrears of fees was soggestsd, 
Sir William Palmer said they were exorbitant, and woold give nothiag. 

Mr. Carter was, from that time, at arm's* length with his forsner elieot. 
He was then, I contend, at perfect liberty to purchase from Mackmurdo: 
as mnch so as any other person in the community. He did aot prapose 
any dealings with Mackmurdo till the middle of 1832. 

It is attempted to prejudice the present case by imputing to Mr. 
Carter, that in his first dealing with Mackmurdo, he attempted wfaa 
would have been gross fraud upon Mackmurda It is said that at the time 
of his first agreement to purchase for £1400, he was aware that Mia 
Bud worth Palmer had been burnt to death, two or three days before 
Mackmurdo being ignorant of the fact We have proved aa emnpletely is 
such a fact is capable of proof, that Mr. Carter was as ignorant of the dsslk 
of Mrs. Bud worth Palmer as Mackmurdo himself. Mackmurdo refmed 
to perform that contract and Mr. Carter never insisted on it, boihpartiii 
having been in fiust under a mistake. Fifteen months afterwards tky 
made another agreement for the sum of £2,400, which was carried iato 
effect 

Then, it is said, thai Mr. Carter made a proposal to porchaae the ii- 
tates of Sir Wm. Palmw. What has that to do with the qnestioBS io 
this cause ? If such a purchase had been completed it might have stood 
good. 



JWr. Smiih'9 Mr. T. B. C. SmUk, Q. C., for Sir W. Palmer. The securities were 
argument for g]gned by Sir W. Palmer, under a threat of issuing a commissioa of 
Palmer. bankruptcy, and selling his life estate expectant on the death of ^Ixt. 

B. Palmer. If a contingent estate of that nature, which depended oo 
his surviving Mrs. B. Palmer, had been sold under a commission of 
bankruptcy, it would have brought almost nothing. Under the pres- 
sure of this threat. Sir W. Palmer executed these securities ; but Uiej 
contmn a proviso, that they shall only stand as security for the reel 
balance. Now, up to August 1831, Mr. Carter was counsel to Sir W. 
Palmer. I admit the relation of counsel and client ceased from that 
time. All the cases which have been cited for the purpose of shewing 
that when the relation ceases, the disqualification also ceases, are oat 
of the case ; because they only apply to purchases from the client himself. 
If the purchase be from the dieut himself, he, of course, co m s e mit to tbe 
solicitor being the purchaser ; but here the purchase was made from 
a third party i and without the consent of the client All tbe cases 
shew the client's ew9ent to be indispensible. Expartc B€Mneti(a). 
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In Ex-parU Laey{a) and Owen ▼• Faulkes (6)/ the principle is laid down, 
liiat no tnutee shall bay the trngt property until he strips himself of that 
character, or by universal consent has acquired a ground for becoming 
a purchaser, and he cannot strip himself of that character for the purpose 
of becoming a purchaser without the parties consenting that he shall 
purchase. JSx-parie James (e). 

That case shews, that a person standing in a fiduciary character cannot 
acquire the right to purchase, merely by divesting himself of the rela- 
tionship which had existed. Before he can become a purchaser, he must 
liare the permission of bis former client ; he must, in the words of Lord 
£ldon, bargain for the right to purchase. Parkes v. White (d) shews the 
same principle that the consent of the party is necessary. In that case 
it was held, that long acquiescence in the sale was evidence of such consent 
having been originally given. In Hail v. Ballet (e), it was decided 
that no attorney is permitted to buy things in litigation, of which liti- 
gatiun he has the management. Though the present tense is used, the 
same reason given in that case applies where he has ever had the ma- 
nagement, and the litigation continues. 

In Biffgs v. Head (/), Sir M. O'Loghlen said, the court will not spe- 
culate about the materiality of the communication made by the solici- 
tor, and his Honor says — there is no distinction between a discharged soli- 
citor, and one who refuses to act (g). A discharged solicitor is equally 
bound to keep the secrets of his former client. I put this case — would 
not Mr. Carter have been restrained from being Mackmurdo*s counsel ? 
If 80, he cannot be permitted to use that knowledge for his own benefit, 
which he conld not use for the benefit of a third person. If Sir Wm. 
Palmer had employed a high-minded counsel, who would not have 
stooped to do this act, be would now have been in possession of this 
security at a reasonable sum. As to his fees, we will leave that matter to 
bis own leading counsel, and pay what he awards. He demanded an 
absard sum ; £300 for preparing one deed was one of the items. Sir 
^Vm. Palmer was always willing to pay any thing in reason. The whole 
affair of the fees was unprofessional, 

[Lord CHANCBUiOR. — TU make them no part of my decree, 1 assure 
yon.] 

Nf r. Lition and Mr. Waiter Bermch followed on behalf of Mr. Carter, 
after which, Mr. Walter Burke replied for Sir Wm. Palmer. 
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Thursday y Felfruary iSth. 

Lord CfLANCBLLOH. — The original bill was filed by W. P. Carter, to 
raise a sum of money which had been secured by bond, and a deed of 

ia) 6 Ves. ^25, {I) Ibid, note at p. ^29. ; Note. ^"i. 631. 
(c) 9 Ves. 25U {d) II Vcs. 226i {ej Cox ur. {/} Sausse & Sc. 335. 
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coreoant executed by Sir Wm. Palmer. The chief defenee made vis, 
chat Mr. Carter had been the coufid^tial e^mnael of Sir Wnu Paloicr, 
and that the lecorities had been purchased by him oader aoch ciroui- 
•tancet, that Sir William ought to be considered entitled to the benefit 
of the purchase, as if Mr. Carter was his trustee; and it appeared that 
a notice, offering those terms, had been served on Mr. Carter by Sir 
William Palmer on the 24th December, 1834. At the hearings I made 
an order, declaring Mr. Carter entitled to £2,400 and interest, accord- 
ing to the terms of that notice, and my order also directed, that in case 
Mr.Cacter should decline toaccept those terms, his bill should be dismissed, 
with cojits. That order has been reversed by the House of Lords, oo 
two grounds : — First, that there ought to hare been a cross- bill, in or- 
der to make the defence relied oo by Sir William Palmer ; and secondly, 
thai |he decree ought to have directed accounts of what was due on 
foot of the securit ies. As to the first ground, I make no doubt that the prac 
tice in fiogland has been to require a cross bill ; but, for myaelf and the 
counsel concerned, I must say, that no suggestion was nuule throoghoat, 
by Carter's counsel, that a cross- bill was necessary ; and therefore, I do 
not think that the practice in England, in this respect, has been adopted 
here. As to the second ground, I am quit^ satisfied that my decree vas 
erroneous, in directing that the sum offered should be accepted, and that 
if not, the bill should be dismissed. The House of Lords directed an 
account of what was due on foot of the securities, reserving to the party 
the right oi filing a cross-bill, and remitted the cause back to this coarti 
The account has been taken in the office, under the reference directed 
by the House of Lords, and the Master has made his report. The caase 
now comes on, upon exceptions taken to that report by Sir Wm. Palmer. 
These exceptions must be overruled. They become really immaienal 
by the decree in. the cross-cause. Since the House of Lords made their 
order, Sir William Palmer has filed his cross- bill. 

Both causes are now at hearing. The case made by Carter, the plaintiff 
in the original bill, and defendant in the cross>bill, is» that he is a bonajidi 
holder of the securities executed in 1816 by Sir W. Palmer to Sheppard 
and Mat'kmurdo, and that he is entitled to tlie whole amount of £7,712. 
lis. 3d., now appearing due on foot of those securities. The case mads 
bySirWm. Palmer is, that, in the first place, there is no such sum really 
due as is alleged, and that there was an original stipulation in the deed of 
1816, that it should only stand as a security for so much as should be 
found to be really due ; and he also says, that, whether doe or not. 
Carter has no right to be looked on as a bonajide holder of the securi- 
ties for his own benefit, for that a negociation being on foot for the onb- 
promise of those securities, and Mr. Carter having been the coofideatial 
counsel of Sir W^illiam Palmer up to August, 1831, be (without duly 
rdinquishing that charaoter) engaged in a negociation with Mackmordo 



CASES IN CHANCERY. 



299 



in Jane, 1 832, wliich he concladed in August, 1833, for the purchase 
of his claims, for a sum of £2,400 ; there heing then a sum of ahont 
£5,719, besides £300 costs, apparently due on foot of those securities 
and which, with the interest since accrued, Mr. Carter seeks, by hiit 
bill, to levy from Sir Wiirmm Palmer. 

In my opinion. Sir William Palmer's case is completely established ; 
I am sorry to be obliged to say, that Mr. Carter's riolation of con- 
fidence is so coercively proved, as to prevent his being entitled to take 
the fruits of the purchase from Mackmurdo. 

First, with reference to the sum charged, it becomes important to 
eonsider whether, as between Mackmurdo and Palmer, the amount waft 
considered liable to impeachment or reduction. It has been assumed, in 
the argument for Carter, that this was not in question between Mack- 
mardo and Palmer. I think that cannot be sustained. Palmer ^is not 
engaged in the management of the aflairs of Oswald and Co., nor in the 
accounts of the firm, but he did some acts whereby he became liable as 
a partner. Some time before 1815, Oswald and Co. became indebted 
to Sheppard and Mackmurdo. There was a dispute between the two 
firms as to the amount. The accounts were examined by the solicitor 
of Sheppard and Mackmurdo, and by two clerks of Oswald and Co. 
At the settling of the accounts, none of the firm were present. The ac- 
counts consisted of items for money advanced, sums doe on bills accepted 
by Oswald and Co., and money paid on foot of premiums of insurance. 
There is no evidence of the accounts having ever been fairly or finally 
settled. The securities, however, such as they were, afterwards became 
vested in Edward Longdon Mackmurdo. The mode in which this took 
place is involved in some obscurity. Although the securities were ori- 
ginally executed to Sheppard and Mackmurdo, it was recited in the deed 
that Sheppard was alone entitled to the money secured. He afterwards 
became a bankrupt, and these securities were sold by his assignees to 
Mackmurdo. It does not appear what consideration was given 
on this transfer. Carter, when counsel to Sir Wm. Palmer, in March, 
1627, required that Mackmurdo should shew his title to the bond. 

Therefore, when Carter, in 1832 and 18S3, dealt with Mackmurdo, 
he was aware of there being a necessity for Mackmnrdo's making out 
his title ; and when we find that Mackmurdo, in 1832, agreed to sell 
this charge for £1400; and, on the death of Mrs. Bndworth Palmer, 
actually sold it for £2,400, a sum of £5,719, besides £300 additional, 
being then apparently due on it, would not this alone furnish evidence 
that the original demand was impeachable ? Then, the evidence of 
Howell states, that he remonstrated against the execution of the deed, 
believing that the sum claimed was not due. It is, therefore, too much 
to assume that the amount was so clearly established, that no dispute 
existed as between Mackmurdo and Sir William Palmer. If called on 
as a juror, to say, whether the sum claimed was due or not, I should 
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to abide hj that agreement, and pat the matter in the hands of his solU 
dtor ; and he states m his depositions, that hie solicitor carried on Tariooi 
negociations on the subject with Cf rter, for about a twelvemonth, with- 
out any arrangement being come to. The dates of these transactions are 
▼ery important This would bring these negociations between Madc- 
murdo and Carter down to the beginning of June, 1833. Now, m 
March, 1833, a proposition had been made on- behalf of Palmer fort 
compromise, and Mackmurdo sud he woi^d consider it, hart did not after- 
wards give any answer ; and it must have been about the end of May, or 
beginning of June, that Carter, as he says, met him in the street, and s 
second bargain was made between them for £2,400. 

I do not adopt the imputation against Mr. Caiter, that he was aware 
of Mrs. Palmer's death when he made his first bargain with Maek- 
mnrdo. He swears he was not apprised of it. I think I am boimd to 
give credit to his oath, and I think it is doe to bim^ not to impvte to fcisi 
so gross a fraud as that of dealing with Mackmurdo in that tnmsactioii^ 
knowing of Mrs. Palmer's death, while Maekmurdo was ia igoo* 
ranee of it. 

But on the whole case, looking at all the oocnrreneea which tool[ 
place, at the dates of the several transactions, the confidential 4:haracter 
which Mr. Carter had filled, the intimate knowledge which ke had of 
Sir William Palmer's affairs — I cannot reconcile hie ignoraooe of die 
&ct that the negociations were still pending, with the facts I have ad- 
verted to. But even if he was ignorant that the negociations were still 
pending, it was his duty to inquire, and it makes no difference in tke 
decree I shall make, whether he was actually ignorant of thero or not 

Under what circumstances the relation of counsel and client was pot 
an end to does not appear. I should be willing to suppose, that Caiter 
had dismissed himself in consequence of the affair of die lees. M 
whether dismissed by Sir William Palmer or by himsdf, he could sot 
divest himself of the obligation not to commnnicate to any o^er, or eie 
for his own benefit, the knowledge he bad acquired of his olient'e affm 
This obligation rests on the clearest princifrfes of moral doty, aa well ai 
on the most undisputed authority. Nothing is so essential to the heno- 
rable relation existing between counsel and dient, or to the adasinistia- 
tion of justice. If a counsel could not oemmonicate knowledge 
to a third person, in order to enable him to obtain an advantage, oei' 
ther can he use it himself. If Mr. Carter had said to a ^rd peraon, 
<< Deal with Palmer for this security ; I know, and will ooaamnaicale 
<«the ivcts neccHsary to sustahn the demand against him:' tkia wooU 
have been a gross violation of duty, and the court would, in such a case, 
letfrain him, by injunction, from making such communication. 

The principle on which the court acta is well defined in Ex-parU 
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James (a). Lord Eldoa there refused to sanction a sale of a bankrupt's 
estate to the solicitor of the comnaission, and laid dovrn a rale, which 
b higlily important, and applicable to this case. He says that prin« 
pie requires that the assignee under the commission cannot buy, unless 
he tiqkes off' the character, putting himself altogether out of the trust, 
and not then, without a little more than merely parting with the cha-> 
racter. (b). And he adds, if the principle is right as to the assignee 
under the commission, a fortiori^ it is necessary to adhere to it in the 
case of the solicitor. The principle is so inriolable, that the question is 
not whether the transaction was fair or not, but whether the trustee har 
shaken off that character, and bargained for the right to purchase. In 
Chobmonkif v. Clmtan {e\ Lord Eldon (J) stated, that the Chief Jus- 
tices of the Courts of King s Bench and Common Pleas had commBnt* 
cated to him their opinion, that no solicitor, who had been employed as 
sock on one ^de, oonld afterwards be employed on the other ; and, on 
a subsequent day, after oommnnication with the Master of the Rolls, 
tks Vice-Chancellor, and the Chief Baroo^ he said, that all the oonrt» 
and judges he had communicated with were of the same opinion* 

In Briektno w. Thorpe («), Lord Eldon said, the rule as to the bar 
innst be the same as for solicitors. The rule is net doabted in Beer ▼. 
Ward{f)^ diat if a discharged solicitor was making diselosores relating 
to his dient'a affairs, the court would restrain him. In Wilson r. Rcai* 
aU{p) Judge BnU» aaid, " It is a subject of just indignation, where 
^persons are anxious to reveal what has been communicated to them in a 
*^ confidential manner f and said, ** It is not enough to say that the cause 
'^ k at an end ; the privilege is that of the client, and never ceases at 
*' any period of time." 

Evati V. Price (h) very greatly resembles this case. A dispute arose 
Wtween the. solicitor and his clients, about costs, and the solicitor wrote 
akiter to his dients^ telling them that he considered himself absolved 
from all obligation to confidence. The clients filed a bill, to restrain him 
from communicating any knowledge acquired by him while their solicitor, 
asd Sir John Leach* granted the injunction. There, the solicitor gave 
a formal notice o£ his intention to violate professional confidence. In 
this case there is that violation, without any notice. 

Several cases, which have occurred in this country, have been referred 
to. In JBi^s V. ffead(i)^ Sir Michael O'Loghlen decided these three 
points: jPtrs^«— That the court will not permit a solicitor to disclose any 
communication made to him in that character, and will not speculate 
dwot itsmBteriBlity.r Secondly^- That the obligation to secresy did not 
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oeate on the death of the client. Thirdly y That there is no difference, in 
this respect, between the case of a discharged solicitor and one who 
refuses to act. 

These authorities warrant me in holding, that the court wonid 

hare restrained Mr.Carter from commnnicating to any third person, who 

might have purchased this claim, the knowledge necessary to muntaio 

it against Sir William Palmer. The present case goes beyond any of 

those cases. This is the case of a counsel who, for a series of years, was 

employed as legal adviser in confidential matters, and particularly in one 

transaction relative to a controverted claim, which his client was seeking 

'to compromise, by purchasing it up on moderate terms. The counsel 

has bought that claim, and now seeks to enforce it against his former 

client ; and then, I ask, in the words of Lord Eldon, " Had he, op to 

" that time, shaken off his character of counsel, and had he bargained 

*< for the right to purchase ?" This must be answered in the negative. 

And further, I cannot avoid coming to the conclusion, that he was cUo- 

destinely dealing for this security, knowing that, up to the hoar of the 

purchase, treaties were on foot for the purchase of it on behalf of Sir 

William Palmer. 

If there be any difference between the case of a solicitor and that of 
connsel, it is, that the first stands on a footing of honorary rewards ; and if 
there can be any difference between two professions equally respectablei 
a greater degree of delicacy should be expected firom a connad. 

An additional circumstance is proved in the cause, viz., that Mr. 
Carter had formed a plan of dealing for the parchase of Sir Wiiliam't 
estates ; and a charge is made in the bill, of having bought op certata 
other securities in the name of a trustee, which is imperfectly denied 
It is deeply painful to me to enter into such an examinaticHi of tlie 
conduct of a member of a liberal profession, and I have avoided osisg 
any language beyond what was necessary in delivering judgment indie 
case ; but I am bound to say, that the counsel for Sir WVliam Palmer 
have not gone beyond their duty in characterising this transaction. I 
could not sanction such transactions as this, without indelible iojorj to 
the character of the profession, and to the administration of jnstioe. 



The decree in the original cause overruled the exceptions, and de- 
clared the sum due on the securities to be £7,712. lis. %^ 
for principal and interest, up to 30th Nov. 183& — Rtg^ U^ 
foL 121. 

The decree in the cross-cause declared W. P. Garter to be a 
trustee for Sir William Palmer as to the secoricies, and tlie 
sum due thereunder, save as to the portion thereinafter men- 
tioned, and declared W. P. Carter entitled to be paid, oot cf 
the sum dne on foot of the securities, the sum of £2,400, tlie 
consideration paid to Mackmurdo, with interest at five per oest 
Ibid. 
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CONSTRUCTION OF WILL— LEGACY, VESTED OR 

CONTINGENT. 

LuBYv. Hamilton. 

John Wetberall, being possessed of considerable personal estate, duly ^i^Tj/*^ 
roadehis will, bearingdateibe2dof April, 1786, whereby afterbeqneatbing thecWdren of 
certain legacies and annuities, he gave to his wife all the residue of his ^^^'^^^^ 
property for her life ; and after her decease, to his nephew John £1 000 ; or the sum- 
to bis nephew Joseph £1000; to his nephew George £1000; to his vorof'them^* 
nephew William £1000; and to his nephew Rogers £1000. Subject after the de- 

cesse oF testa' 

thereto, he directed that the proceeds of the residue of his property tor*s wife, 

should be received by, and equally divided between his daughters Mary ^^^ ^** to 

Hamilton, and Isabella Wetberall, share and share alike, for their lives rest for her 

only; and after the death of his said daughters, the said residue to ghare'aUke*"'* 

be divided among the younger children of his said daughters according and also • 

to their appointment; and in default thereof, to be divided equally ^^^^^ ^f^^r 

among such younger children, share and share alike. If each of decease of tes- 

bis daughters should have but one child, the whole of their respective ^jfe, ;„ trust 

shares was to go to such only child. If his daughter Isabella should ^^^'Tl^^ ?" 

not marry, or die without leaving any child, her share was to go to the decease of the 

children or child of his daughter Mary ; and if Mary should die without J^f^^J^J 'g!* 

a child, the whole of her share to iro to the children or child of his ceive the inte- 

danghter Isabella. And if both his daughters should die without chil- f^^ j,|, 

dren, then' to his said nephews John, Joseph, George, William, Rogers, Hf« ; and if 

and Captain Frederick Wetberall, to be equally divided between them, ghould die 

share and share alike. leaving issue 

to divide the 

By a codicil, dated the 24th April, 1787, after reciting the deaths of said jff i.ooo 

his nephews George and Joseph (named as legatees in the foregoing *™ong such 

will), the testator revoked the legacies to them ; and also revoked the if the said R. 

legacy of £1000 to his nephew John, and gave, after the decease of ate without 

testator's wife, to the said John, an annuity of £60 during his llfe» to ^^ft issue, 

- , , i-.i J 1 i. . ./. »T 1 We £1,000 *a 

commence from the day of the death of testator s wife. Ho also gave go to and 

to the children of his said nephew Joseph, deceased, £1000, to be paid ^"^.?y ^^^ 

'■ "^ children of the 

to them or the surtfivors or survivor of them, after the decease of testator's said J. W, in 

the same man* 

ner as the 

£ 1 ,039 to bequeathed to them as ttferesaid. 

Hi W.y survived testator's widow, and died without issue Only t«'o of the children 

of Ji W. survived the testator's widow, but all of them died during the lifetime of R. 

W.— Ae/<f, tliat the two children of J. W. who survived tlie testator*a widow, took 

as to second legacy vested interests transmissible to their representatiies. 

•2 S t 
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1839. tm/e, and to h$ tquaUy divided among ^^em share and share alike. He 
'''v^^^ also bequeathed to Edward Hendrick £1000, after the decease of tes- 
^^^^ tator's said wife, in trust to permit and snffer his said nephew Rogers, 
besides the £1000 bequeathed to him by his will, after the decease of 
testator's wife, to receirio the interest thereof daring his life ; and if he 
should die leaving issue, to give and divide the said £1000 among 
such issue as the said Rogers should direct ; and for want of such di- 
rection, to be divided among them share and share alike ; and if but one, 
to go to such one ; and if the said Rogers should die without such issue, 
his will was that the said £1,000 should go to, and asnong the children of 
the said Joseph^ in the same manner as the £1000 so bequeathed to them 
as aforesaid^ 

Shortly after making the foregoing codicil, the testator died. His 
wife survived him, and lived until ^ept., 1822. His daughters also sur- 
vived him, but died in the lifetime of his widow. Isabella died unmar- 
ried ; and Mary left nine younger children, but made no appointment 
Rogers, named in the will and codicil, died without issue in Febraarr, 
1837. Joseph, named in the will and codicil, left four children, m, 
Sarah, who died intestate in 1815; William, who died intestate io 
1820; Joseph, the younger, who died in 183S, having by his will ap« 
pointed Captain William Wetherall his executor ; and Maryanne, who 
died intestate in 1829. 

The bill was filed by the plaintiff as administrator of the said Sarali, 
William, and Maryanne, respectively, against the Rev. Henry Hamil- 
ton, administrator de bonis non with the will annexed, of the said JoIid 
Wetherall deceased, and against the said younger children of Mary (the 
legatees of the residuary estate), and also against Captain Wetherall, 
executor of Joseph the younger. It stated the will and codicil, and the 
other facts already mentioned ; and also, that Joseph the younger, and 
Maryanne, having survived the testator s widow, claimed as the sur- 
viving children of Joseph the first mentioned legacy of £1000 beqaeath- 
cd to the children of Joseph ; and that under the advice of eminent coun- 
sel, the Rev. Henry Hamilton paid that legacy to them. The bill 
prayed that the plaintiff and defendant Captain Wetherall as the repre- 
sentatives of the children of Joseph, or of so many and such of them as 
survived the testator's widow, might be decreed entitled to the second 
legacy of £1000, together with the relief incidental thereto. 

The joint answer of the administrator and residuary legatees admitted 
the statements of the bill. The administrator admitted assets to 
the amount of £1000, and, with that exception, stated that the residoe 
had been long since distributed ; and that he had required an opinion of 
counsel as to the right of plaintiff to the second legacy, but as plain- 
tiff's counsel declined to give a decided opinion as to such right, he 
declined paying it without the direction of the court. The residuary 
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legatees Bubmittedy that inasmach as all the children of Ji^seph died in 
the lifetime of Rogen, the £1000 fell into the residue, atid that they 
were entitled to it. — The suit having been institnted by arrangement 
between the parties, to obtain the opinion of the court on the question 
thus raised, now came on to be heard on bill and answer. 

Mr. Littofh Q. C, for the plaintiff. — The object of the snit is to ascer- 
tain, by the decree of this court, the persons entitled to the second 
legacy of £1000 bequeathed by the codicil. The testator declared his 
will to be, that if Rogers should die without issue, the second legacy of 
£1000 should go to and among the children of Joseph, in the same man- 
ner as ike first £1000 so bequeathed to them as aforesaid. This clause 
most be governed by the antecedent to which it is immediately referred 
by the testator ; and the first legacy was to be paid to the children of 
Joseph or the survivors or survivor of them, after the death of testator's 
wife. Two of them survived her, and they received as such survivors 
the first legacy. Rogers did not die till 1837, and he received the 
interest on the £1000, now in dispute, from the death of the widow, in 
1822, until his own. It will be contended for the defendants, that there 
never was any vested or transmissible interest in any of the children of 
Joseph; as they all died before the period when the principal of the legacy 
was to be distributed, i. e. the death of Rogers. But we submit that the 
construction of the latter bequest must be governed by the former,, 
Sitwgess v. Pearson (a) ; Belk v. Slaeh (6). 
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Messrs. Warren^ Q. C, Collins^ Q. C, and George Battersbyy for 
the defendants. — We submit that the second £1000, bequeathed by the 
codicil, lapsed into the residue ; as there is no gift of the capital, until 
after the death of Rogers, who survived all the children of Joseph. 
The gift of the interest to Rogers for life, and the gift of the capital, 
after his death, to the children of Joseph, are distinct gifts. Feame^ 552, 
554, (n. 3<%). — [Master ofthe Rolls. Is not this second legacy 
bequeathed to a trustee, and did it not vest in him immediately?] — 
The bequest is to Mr. Hendrick, as trustee ; but the legacy had no se« 
parate existence, until the death of the testator's widow. Hendrick 
died during the lifetime of the widow. However, we do not think 
his living or dying affords any material distinction: but^ we sub- 
mit that the second legacy could not have vested in the children of 
Joseph, before the death of Rogers, who was entitled to the interest 
for his life. Batsford Y.Kebbeli{c); Pope v. Whitcombe ^d)^ referred 
to by Mr. Williams, in his work On Executors. 

The intention of the testator plainly was, to make provision for the 
personal wants of the several members of his own family. His wife, 
daughters, and grandchildren, are the principal objects of his care. The 



{a) A Madd 411. 
(e) 3 Ves. 364. 



(5) J Kee. 219. 
(<f}3Rus8. 124« 
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provision for his wife and daoghters is •trlctly personal, limited 
to them, and ceasing with their lives. If either of hb daoghten 
should die without children, the share of such daughter was to go over 
to the child or children of the other daughter, but not to be subject to 
the will, nor to pass to the representative of the daughter so dying 
childless. With the like intention of providing for their penoail 
wants, are the bequests to the testator's nephews, to each of whom 
£1000 is bequeathed by the will; but George and Joseph hariDg 
died shortly after the will was made, the testator, by the codicil, re- 
vokes the legacies to them. Then follow the beqaests which give rise 
to the present question, and which, it should be observed, differ in kiod 
from the preceding. The preceding bequests to the nephews are to penons 
named, and the testator uses technical words vesting the legacies in 
them, although the payment is postponed to the death of his widow, 
who was to have the interest for her life. But when, having revdnd 
the legacy to Joseph, the testator proceeds to give the legacy to Jo- 
seph's children, he then changes his phraseology, and bequeathes, not to 
particular persons, but to a class ; and, for the first time, uses the terns 
respecting survivorship, and directs the legacy to be paid " to them, or 
'< to the survivors or survivor of them,^' after the decease of his widow, 
share and share alike. This first legacy to the children of Joseph was 
accordingly claimed by, and paid to the two children of Joseph, who 
survived the testator's widow. Next follows the bequest to Mr. Hesd- 
rick, the trustee, which is the immediate subject of dispute* It is to the 
trustee, after ike decease of the testator's toi/ey in trust, to permit Rogers to 
receive the interest thereof during his life ; and if he should die, kanag 
issue, to give and divide the said £1000 among such issue as the said Rogers 
should directf &c. &c. ; and if the said Rogers should die without soch 
issue, then the said £1000 to go to and among the children of the said 
Joseph, in the same manner as the £1000 so bequeathed to them asafoirt- 
said. This bequest to the children of Joseph is to be construed with re- 
ference to the preceding. In one respect, both bequests are slike: 
they are to a class, and not to persons designated ; and the legacies are 
to be payable to the survivors or survivor, after certain events. Bot 
here the resemblance ceases, as they are in all other respects so essen- 
tially different, that construing both *< in the same manner" will lead to 
opposite results. The preceding legacy was payable upon the demise 
of one life, viz., that of the widow ; but this is not to be payable ontil 
after the demise of two lives, via., the widow's and Rogers'. If, as to the 
one bequest, the survivorship is to be referred to the death of the wldov, 
then, construing the other bequest " in the same manner," the surriror- 
ship, as to it, must be referred to the death of Rogers. As to this 
second legacy, the children of Rogers, if he should have any, were to be 
preferred ; and it is only ** if" Rogers should die without issue, that 
the children of Joseph could derive under this bequest* Bui as to the 
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cbildren of Rogers, who were to be preferred to the children of Joseph, 
there is an express decUration, that nothing shoald go to them, nnless 
theysarrived their father. The cases of Gibbs r. Tait(a)f Crone r, 
aDdl{h), Danieil v. DanieU{c\ Hoghien v. Whitgreave {<!), Pope 
T. Whitcombe (e), Crippt r. fVokott ffj, all shew, that the time when 
the legacy is to be payable or distributable is the period to which snr- 
?irorship, in cases like the present, is to be referred. The case of 
Cr^ifps ▼. WolcoU lays down the plain and intelligible principle jnst 
mentioned ; and it has been recognised, as settling the law npon the 
sobject, by Lord Brougham, who says, that it would be most inconye- 
nient to shake its authority : Home v. Piilans (g). 

The residuary fund, whatever may be its amount, has been entirely 
disposed of by the testator amongst his grandchildren. It cannot be 
supposed that he intended to deprive his grandchildren of a benefit, in 
favor of utter strangers, who might happen to be the representatives 
of grand-nephews, with whom he appears to have had little, if any, per- 
sooai acquaintance. We are not here embarrassed with any question of 
intestacy, which distinguishes this case from Sturgess v. Pearson and 
Beik V. Slack ; in both of which the legacies were to individuals, and not 
to classes, and in both there must have been intestacy if the bequests 
bad (ailed. In Sturgess v. Pearson^ the legacy was to be vested at the 
age of twenty*one ; and in the bequest in Bdk v. Slacks the word 
*< survivors** was insensible. Besides, it must be admitted that the note 
of the last-mentioned case is very loose and unsatisfactory. In Harru 
son V. Foreman (A), the bequest was to individuals, and not to a class. In 
MaeheU v. Winter (i). Lord Loughborough says, the sole object of the 
testatrix was to provide for her grandchildren. Here, the testator's 
object was to provide for the children of Joseph, and not to give vested 
interests. In JSlison v. Aireg (A), the legacy was held to be contingent 
till the death of the tenant for life. It is a principle, that where legacies 
are payable to a class at a future period, all coming into esse, before the 
time of distribution are to be included ; and the same principle should 
apply to those who are to be excladed. Mathews v. Paul (/). Though, 
in this case, the class could not be increased, it might be diminished, 
which could not be where the persons are named. 
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Mr. LongfiMf in reply. — It is a principle now well established, that 
a bequest is not to be construed by other bequests to other persons. 



(<i; 8 Sim. 133. 
(e) 6Ves.29T. 
{e) 3 Run; 124. 
{g) 2 My. & Kee. 25. 
(0 3 Ves. 836, 542. 



(6) 1 Ball & B. 
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(f) 4 Mad. 11. 
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(/) 3 Swanst, 330. 
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1839. Campbell t. CcmpbtU (a). Thii beqneit wm one in which the tettator 
'"^•"^ miffht naturally have in riew the possibility of the death of the legalea 
in hii own lifetime, u it was in consequence of lef;ades having Upwd 
HAtaLTOH. ^^^^ he made his codicil. I do not «iter ioto the case* as to smriTor- 
ship, as they do not apply here. All the legatees were dead at the 
time of diatrihotion ; and thii case comes exactly within the anlhority 
of Belk T. Slach. If one of the l^^tees wat now alive, poeiibly the 
cases cited might apply in hisfkror; hot they jrereneTer meuitto nile 
a case where none of the legatees were living at the time of diatribatiou. 
A gift, being payable or distribntable at a futnre period, does not ne- 
cessarily imply that the time of its resting is postponed. Mr. Botler'i 
note, quoted on the other side, was not intended to lay down snchi 
rule, which would not be sustained by the cases cited ; as, in them, 
there was a condition attached to the gift. Watley r. NorlK, in 
the very same volume with Bauford v. KdibtQ (&), is an instance of dw 
interest being vested. The plaintiff's right, in this case, is founded on 
a ground superior to that of the defendant in Cr^>pt v. Wokott. Tb« 
words " Borrivors or snrvivar" do not occur, nor are they necessanly 
referred to in the bequest now under consideration ; but, even if tfa«y 
were referred to, sdll it is submitted that the contiagency is the same 
as in the preecding l^acy, and that the case would still fall wiihb tlie 
authority of Beth t. Sleuk. 

Wtdnadag, Fdtruary S9d. 

The Mastkh of the Rolls said, he should have some further conude- 
ration before making bis decree in this case; and that as the foicgoingdli- 
cussion had been concluded only just then, as the court was rising, on die 
last day of the Hilary sittings, and the court would not sit again till sftec 
Easter, he would, as the parties might wish, either let the case stand one 
for judgment until the first sitting day after Easter, when bis HooM 
would stale at length the reasons for his decision, or, in a day ortvo, 
transmit the notes of the decree to the Raster, who should give notice 
of it to the parties. 

The latter alternative having been preferred, his Honor, in ■ fev 
days afterwards, sent to the Renter tliefollowingnote of his decree:— 
Declare that the pluntiff, tho Rev. Thomas Lnby, as the personal 
representative, &&, of his late wife, Maryanne Lnby, otbe^ 
wise Wetherall, and the defendant William Wetherall, as ll>« 
personal representative of Joseph Wetherall the younger, 
which said Maryanne Lnby, otherwise Wetherall, snd 

(a) A Brown, bjr Edsa, 11. {h) 3 Tei. 
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Joseph Wetherall the younger were the only children of Joseph 
Wetherall named in the will and codicil of John Wetherall, the 
testator, in the pleadings mentioned, living at the time of the 
death of Mary Wetherall the widow of the said testator, are 
entitled to be paid the sum of £1000 bequeathed by the codi- 
cil of the said testator, to Edward Hendrick, upon the trusts in 
said codicil mentioned ; after deducting thereout the costs here- 
inafter ordered to be paid. And refer it to the Masterto take an 
account of the sum due on account of the said sum of £1000, 
in case the parties shall differ ; but declare that no greater 
sum is to be charged for interest thereon, than the amount of 
the dividends on the Government Stock, in which the said sum 
is stated in the answer of the defendant, the Rer. H. Hamil- 
ton, to be invested ; and let the costs of the plaintiff and de- 
fendant be taxed and paid by the said defendant the Rev. H. 
Hamilton, out of the sum due on account of the said legacy ; and 
let the residue be paid in equal moieties to the plaintiff and the 
said defendant W. Wetherall in the righu aforesaid. 



1839. 



LUBY 
HAMILTOK. 



StUurday^ April 20th. 
AGREEMENT IN PART VOID— SPECIFIC EXECUTION OF. 



Daly and others v. Duogan. _„ 

When the 
plain intent of 

The bill in this cause was filed on the 3d of November, 1838, and fgreement 

. isunobjection- 

was for the specific performance of the following agreement : — '' We able thii court 

" the undersigned, propose and promise to pay Henry Duggan, Esq., ^^gj^^^. 

" of Newmarket in the county of Cork, the yearly rent or sum of £75, fonnanee of it 

^ and one hundred and a^faalf of pork, for that part of the lands of Knock- ^^ imen^ 

" logh, as lately in the possession of Cornelius Connors: said rent and though iniu 
oi , ««i.««^i jL-j term* the 

** pork to commence on the 26th day of March next, and to be paid mgreement wai 

"half-yearly, every 29th of September, and 25th of March, for the l^^"*""^^ 

" time and term of twenty-one years, from the 25th of Mai*ch next. Specific 

" We also propose to pay the amount of the valuation which will be put 5JJ[nIJ[^dJ. 

" on the house in which Cornelius Connors at present resides, when creed of an 

" valued by two persons appointed for that purpose. We also cove- ^^jhuTprice 

to be settled 
by arbitrator! 
named by the parties, if no award has been made ; but if the parties are agreed as to a va- 
luation, but have not appointed any persons to make the valuation, the court will itself 
interfere so as to ascertain the value^ and direct a specific performance of the agree- 
ment. 
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DALY 
DUOOAN. 



** nant and agree, to paj all Ulket which will become dne on the lands 
** wliicfa we shall enjoy from the time we enter into poeec m ion." 

(Signed) 

^* Daniel Daly and 
<' John Daly." (the plaintifis) 
** I accept the above propotaL** 

** Henry Dugoan/' (the defeadaat) 
'< Dated thia 21st day of March, 18Sa 

Witness, " Daniel O'Coknell." 



The bill stated the foregoing agreement ; and that in part perfonn- 
'ance thereof, the pluntifis pud to the defendant the sum of £29. 10s. 
on acoonnt of the house therein mentioned, the same not haying been 
then yalaed ; and that the plaintiffs had made sereral applications to the 
defendant to pat them into possession of the said lands, or to ezecote a 
lease thereof, but that he had refnsed so to do. It then prayed that the 
ag^reement contained in said proposal and acceptance might be specifi- 
cally performed ; and that the said Henry Daggan might be decreed to 
pat plaintifb into possession of the said lands and premises, plaintifi 
being ready, and thereby offering to pay the balance of the Yaloadoii of 
said house, over and above the said sum of £29. 10s. ; and also, if so re- 
qoired by the said Henry Doggan, to prepare at their own expense, a 
lease and counterpart of a lease of said lands and premises, and to exe- 
cute said lease and counterpart, and in all other respects to perfbnn 
their part of said agreement. And if necessary, that it might be referred 
to one of the Masters to settle and approve of a draft of such lease, && 

The defendant never answered the bill ; but, having appeared on the 
12th of November 1838, and the notice to press having been served on 
the 20th of February last, the cause was set down to have the bill 
taken as confessed, and counsel now prayed the decree of the <x>urt 

Master of the Rolls— That part of the agreement relating to 
the pajrment of the tithe, is contrary to law, and was made in con- 
travention to the existing tithe acts ; therefore, this court would not 
decree specific execution, at least of that part of the agreement. Then, 
there remains the question, whether an agreement in part illegal, will 
be enforced by this court, as to the remaining part ? I must be satisfied 
respecting that question, before I can make any decree in this case. 

Mr. Laney with whom was Mr. Shoi% submitted, that this contract 
consists of three parts, perfectly distinct from each other ; and that soch 
a contract may be rejected as to part, and maintained as to the rest, 
Neunmin v. Newman (a) ; Kerrisan v. CoU (6) ; Wood v. Benson (c). 



(o) 4 M. & S. HG i 



(I) f^ East. 231. 



(c) S Cr. & Jer. 91. 
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BvUerwartk v. Tke Dean and Chapter of Saini PauFs (a). They April, 18S9. 
further submitled, that the 12th sec* of the 2 & 3 FF. 4, c. 119 



(Stanley's act), to which his Honor alladed, was not intended to 
retrain the dealings betwe(.*n landlord and tenant ; but merely to give dcogam. 
to the cbarch the security of the landlord for the tithe, instead of the 
more precarions secarity of the tenant ; and to prevent any contract* 
corenant, or agreement between the landlord and tenant, having the 
effect of avoiding or limiting the landlord's liability. The covenant as 
to the tithe, is ** utterly null and void" as respects the chnrch, 
thoogh it may be good as between the landlord and tenant.— 
[Mastbr of the Rolls. As to all leases after Stanley's act, a co- 
Tenant by the tenant to pay the tithe is '* utterly null and void." I 
remember a case which arose in the county Meath, where the lease was 
made after Stanley's act, reserving a certain rent, and containing a cove- 
nant, on the part of the tenant, to pay the tithe. Afterwards, the tenant, 
very unconscientious] y, no doubt, but successfully, insisted that his 
covenant was void, and the landlord was forced to pay the tithe out of 
the rent reserved.]-— There, it seems, the lease was maintained, though 
the covenant was rejected ; and we should, of course, be glad to get the 
lease without the objectionable covenant.<^[ Master of the Rolls* 
Yes ; but the lease, without the covenant, would give you the lands 
opon terms different from, and less than the terms specified in your 
agreement.]— A lease, in execution of this agreement, need not adopt 
iti form. It is plain, that the second clause of the agreement, that the 
plaintiffs should pay the amount of a valuation to be put on a certain 
house, was not intended to be inserted in the lease ; but that the pay- 
ment, aocording to such valuation, was to be a preliminary to, or prepa- 
ratory arrangement for the lease. The plaintiffs have accordingly paid 
to the defendant the sum of £29. 10s., on account of the house, 
thoogh no yaluation has as yet been made. In like manner, the 
lease, in specific performance of the agreement, need not contain the 
clause as to the tithe* The intention of the parties plainly was, that 
the landlord should have the rent reserved clear of the tithe to which 
the premises are liable. The whole course of legislation on the subject 
shears, that the legislature contemplated what was, indeed, the neces- 
sary consequence of shifting the liability to the tithe from the tenant to 
the landlord, that the landlord would add to the rent an equivalent for 

(a) I Bro B. C.MO, 



* The following is the 1 Sth ^ nant thereof shall hold such 

section of 2 JI(S ^. 4, c 1 19:— ** land free from the payment of 

** And be it enacted that from " tithes, or composition for tithes : 

" and after the passing of this " and all contracts, covenants, and 

*' act, in all cases where any land " agreements to the contrary here- 

** shall be let, or set, or demised ** of, howsoever made, shall ba- 

** in Ireland, the lessee or te- '* come utterly null and void." 

2t t 



814 



CASES IN THE ROLL& 




April, 1 889. the tithe which he has been made liable to paf. There can he no ob- 
' ~ jection to his doings so, and no mora is intended by thb agreement 

The plaintiffs are willing to take a lease, reserring a rent eompoooded 
of the rent speeified in the agreement, and of the amonnt of the rent- 
chatge, in lien of tithe payable in respect to the lands to be demised. 
Snch a lease wonid satisfy the intention of the agreement. If tbe 
defendant had raised the objeetion, by plea or demnrrer, to the eo- 
Tenant as to the tithe, we might have amended, stating the intent of the 
agreement, and that we are ready to take a lease reserriag a renl 
compounded of the £75 and the amonnt of the rent-diarge payable is 
respect of those lands in lien of tithe ; to which the landlord conld not 
be allowed to object. Davis r. E!mte(a); Muimr v, Cfillapi€{by 
Here, the landlord most be considered as eoniessing onr right. 



Mimdaif, April 22d. 



The Master of the Rolls, having referred to this case, now deli- 
rered the following judgment :— 

I was at first disposed to think that there were two formidable objeo- 
tions to the prayer of this bilL One of them was, that part of the 
agreement which the bill seeks to have specifically performed is Yoid, 
and contrary to the statute ; and that (although it has been aigned tliat 
this agreement is divisible, consisting of distinct parts) it would be im> 
possible wholly to reject the illegal part, and give due efiect to tbe 
rest. But the case of BuUsrwarth v. theJ}ean and Chapter tfSL 
PauFs{c) is a strong authority with the plaintifi^; and I think, sfter 
further consideration, that this agreement as to the tithe means no more 
than that the tenant shall yearly pay to the landlord, over and above tbe 
sum of £75, the amoiint of the rent charge, in lieu of tithe, which the 
landlord must pay in respect of the lands. I have thus got over the fint 
objection, and am of opinion that the court may decree specific perfbris- 
anoe of the part of the agreement by the execution of a lease leserrtsga 
rent compounded of the £75 and the amount of the rent-charge, in lies 
of tithe payable in respect of the hinds to be demised. 

The other objection which occurred to my mind was, that this agree- 
ment is, amongst other things, for payment of the amount of n valostioa 
not yet made ; and I was at first inclined to think, that the eonrt eoold 
not decree as to such an agreement But the judgment of Lord fildoB,ia 
the case of WiUu v. Dams (d) supplies a distinction which avoids the ob- 
jection in this case, as it shews, that although the court cannot decree as 
to a price to be settled by arbitrators, when the arfcitntors have been 



(a) 2 Sch. & Lef. 341. 
(e) 1 Bro. Pi C. 240. 



(b) 6 V«. 021, 63». 
(d) 3 Mer. 509. 
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ntmed hj the paiiiet, and hara not made their award ; yet, that where it Jpril, 1S80L 
it agreed a yaloation shall be made, hot the parties to make the Talnation, 
M ia this case, are not named, there the court will itself interfere to ascer- 
tain the Talne, and decree specific performance. I shall, therefore, order 
this agreement to be performed, and refer it to the Master to ascertain 
the Tslae of the house mentioned in the agreement, and the amount of 
reot-chaige payable in lien of tithes in respect of the lands to be de- 
mited ; and also to approve of a lease to be executed by the defendant ; 
tiie rent reserved to be compounded of the £75 and the amount of the 
rent-charge payable in lien of tithe. 

Friday, May Sd. 

SAME CAUSE. 

PRACTICE— ANSWER AFTER DECREE. 

On the 20th of April, plaintifb obtained a decree pro eonfesso in this of • sole de- 

cante, as already stated, and on the 82d of April the defendant's answer ^'^^^^ fil«d 

to the bill vras filed. Immediately afterwards, the defendant's solicitor, days slier a 

by notice, called upon the solicitor for the plaintiffs, on their behalf, to cTi^fo had 

content that the decree pro eonftuo should be set aside, and the defend- been obtained, 

aot't answer be allowed to stand ; upon the terms that the defendant stand and^e 

should pay the costs of setting down the cause, and also the costs of the decree pro 

hearing, and of all subsequent proceedings had thereon. The plaintiffs Mide^iipon 

not having given any reply IC"«?**^*'* 

ground the 

Mr. MarOe^f Q. C, with whom was Mr. Coppinger, now moved pur- '^f "^^,*f 
soant to notice, that the decree jvroooff/iiMO obtained by the plaintiffs in shew anj 
thit cause on the 20th of April last, and all subsequent proceedings had Terence upon 
tiiereen, be stayed ; and that the defendant's answer, filed on the 22d of the merits. 
April last, be allowed to stand filed, notwithstanding the said decree ; 
on the terms of the defendant's paying the costs of the setting down of 
thit cause, also the costs of the hearing, and of all subsequent proceed- 
ings had thereon ; or, for such other order, &c 

The affidavit of the defendant's solicitor stated the notice above* 
mentioned, and also several fiicts by which it appeared that the delay 
of the defendants answer had been unavoidable ; and that in consequence 
of communications had with the solicitor of the plaintiffs, who was ap- 
prised that the defendant's answer had been prepared, and, with a dedi' 
mu had^been sent down to Cork to be sworn by the defendant, the de- 
fendant's solicitor, who resides in Cork, rested satisfied that the defend- 
ant should have been allowed the necessary time for filing his answer. 
Bat as to the merits, the affidavit stated only, that deponent was <* advised 
^ and verily believes that the defendant has a good, substantial and honest 
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April 1839. "<)efence on the merits of the plaititiffi' bill In this cftnee.** Coaoid 

referred to the 48th General Order (Abv. 1834). 

Mr. Lane^ for the plaintiflRi, fttbmitted that a decree pro eon^am^ 
could not be set aside without a bill of reriew ; and that the English 
anthorities are nniform upon the snl^ect.— [Master op the Rolls. 
In Ireland a different practice has been followed, and I think the esse of 
Foster ▼. Lynch (a) is a direct anthority for the present application, 
according to the old practice in this conntrjr ; and that the 48th rnlc^ 
already referred to, expressly sares the old practice in this respect I 
am aware that the English decisions have gone moch farther in refer- 
ence to this question than I should be prepared to follow them; 
especially, one in which it was held that the answer shoold^Dot 
be allowed, though filed the very day the decree pro eonftm 
was obtained. I do not understand the principle of those decbiona: to 
me It seems very like injustice, to conclude a party unheard, thoogli 
anxious to defend himself, unless he adopts the circaitous and expensirt 
course, by a bill of reriew. The desertion of one*s right might often be 
preferable to the taking of snch a course ; and nothing lees than ao ei« 
press decision of the House of Lords shall oblige me to sanction aprae- 
tice which, to my mind, appears to be so manifestly unjust.] — At lean, 
a party should not be let in without shewing that he has a defence npos 
the merits : Heme v. Ogilvie (6) ; Htyne v. Heyne (c). Here, the de- 
fendant's solicitor has made a long affidavit for the present applicatioo, 
but he has not suggested any ground of defence, nor shewn to tiie 
court that the present application is for any other purpose than delaj. 

Master of the Rolls. — The solicitor's affidavit explains, I tbtolc 
satisfactorily, the cause of the delay which has occurred, and distindJy 
states, that there neither is nor has been any intention whatever of re- 
tarding the cause. It is true, that the affidavit does not particularly shev 
the grounds of the defence ; but it states that the deponent is advised 
and believes that the defendant has a good defence upon the merits, 
and I do not see any reason why I should not now admit him to mske 
it, upon the terms of bis paying the costs incurred from the time of his 
appearance to the time of the service of the notice of this motion. 

Mr. Lane asked for costs. 

Mr. CoppingeTf contra^ said, that as the question which the plaintifi 
sought to raise had been long since settled by PoUer v. Lymdk sod^ 

{n) Ridg. Par. Cm. (h) li Ym. TT* 

Ce) Jse. 4a, 
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Dmnyy. & ConnM {ey^th0 present opposition of the platntiffii was 4pri7,18S9. 
rexaUoos, and that they were not entitled to costs. 

The Masteb of the Rolls. 

Let the said decree, bearing date the 20th of April last, be set 
aside ; and let the answer of the said defendant, Henry Dnggan, 
filed on the 22d of April last, be allowed to stand filed in this 
eaose, upon the terms of said defendants paying all the costs 
incurred by the plaintiffs subsequent to the appearance of the 
said defendant, and up to the time of the service of the notice of 
thu motion ; and let the costs of this motion abide the event of 
the costs in the cause. 



(«) 5 Law Rcc. N. 8. 292, 



Tuesday, April 2Sd. 



CREDITOR— COSTS. 



Kklly and another, v. Kelly and others. 



This was a creditor suit, praying that the will of Hubert Kelly de- ^^ ^ ^^^^ 

ceased might be carried into execution ; and that in pursuance thereof, lorU nuiu 

his real estate might be sold for payment of his debts. In J 822, there fi|I^;f,'5e/r^, 

vas a decree to account ; and in 1 825, a final decree for a sale. J. C. • ricdi- 

James Cowley, a creditor who obtained a judgment for £224. 7s. 8d. ^^^ c«rri«'uc of 

sninst the said Hubert Kelly.'as of Easter Term, 1802, by an order of »»»« d««7«J and 

,.,, .«.!• J* *'■■ ordered to 

this court, in 1833, obtained tlie carriage of the decree, and it was pmccvd with, 

ordered, among other things, that he should proceed without delay to jJJ[J^****7ie!L 

hare a sale under the said decree and the said order ; and that he should ^eid that J C. 

be at liberty to carry on the proceedings in this ciiuse, upon indemnify. pri^Hry^lTihr 

ing the plaintiffis against any future costs to be incurred in his name. co»u of ro»k- 

Cowley accordingly proceeded, and incurred considerable coste, in mak- JjIoughWie*' 

inr out title to the lands, which were sold, and the purchase money funds reah'sed 

,. did not reach 

lodged in bank to the credit of this cause. his demand. 
On the 7th of June, 1838, there was an order of reference to the Mas- Pending a 

ter, to report the several sums remaining due under the decree, for princi- under an order 

psl, interest and costs, according to their respective priority, if any ; and *^^^' J^^ ^J^ 

slso to report the funds in bank, applicable to pay the same. It was ter was dt- 

farther ordered, that the said Master should allocate the said funds as |^r\thecotts 

of the refer- 
ence and of the order to pay out the funds, the Master transferred the carriage of the 
decree, dc., fiom J. C^ to M. Viu another creditor, and rirported that the oobts of the 
reference mould be payable to M. i^'., then having the carriage of the decne^^Held, 
that J. C. was entitled to to much of the costs of the reference as were incurred up to 
the time when the carriage of the decree, ^.c, was transferred to M. W. 
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AprU, 18S9* Air bm they would extend, in payment of the mid smiiB as dacreedy and 

costs as decreed, according to their respective priority, if any ; and that 
solicitors claiming liens upon the costs decreed, shpnld ascertain sneh 
lien by affidavit ; and that the Master should have regard thereto whai 
allocating the said funds. It was further ordered that the said Master, 
in allocating the said funds, should report the costs of this reference^ 
and also the costs of the order for paying out the said funds, as far as 
the same could be ascertained, and set apart a sum for payment thereof 
Pending this reference, the Master took the carriage of Uie deoee 
from Cowley, and conunitted it to Waldron, another creditor. 
Cowley proceeded to tax his costs of making out title, which were tax- 
ed to the sum of £234. 15s 8d.; but, in consequence of acme delaj, 
which was satisfactorily accounted for by Cowley*s affidavit, the taxa- 
tion was not completed until after the 19th of February last, when the 
Master made up and signed his report under the foregoing order. 

The Master reported that the entire fund to be allocated consisted of 
£1008 stock, and £96 cash. That, by an order of the 18th of Jaaoaiy 
last, he had transferred the carriage of the decree from Cowley to Wal- 
dron. That Cowley's costs had not as yet been taxed and certified ; bat 
that he (the Master) set apart £200 stock, part of the £1008, &&, for 
payment of the same when taxed ; without prejudice however to Wal- 
dron*s objecting that he is entitled to be piud the said sum in discharge 
of the balance doe on foot of his demand, in priority to Cowley. The 
report further stated, that the costs of the reference^ and of the order 
to pay out the fund had not been ascertained, but that the Master had 
set apart the sum of £60, another portion of £1008 stock, for payment 
thereof ; and that the costs of the reference and of the order to pay oot 
the fund would be payable to Waldron, to whom, by the said order of 
the 18th January last, the carriage of the decree had been oommitted. 
That after setting apart the said £260 stock, for costs, there remained 
to be allocated £748 stock, and £96 cash. That there was due to C 
Kelly, the sum of £229 ; and that it was the first charge upon said fond. 
That there was due to Waldron the sum of £870 ; and that it was the 
second charge upon said fund. That there was due to Cowley on foot of 
his judgment the sum of £231 ; and that the same was the third charge 
upon the said fund. 



Mr. Keatinge^ Q. C, with whom was Mr. Rogers^ for Waldron, now 
moved that the £748 stock, and £96 cash, standing to the credit of this 
cause, and found by the Master after setting apart the £260 stock for 
costs, might be transferred and paid to the said Kelly and Waldron res- 
pectively, pursuant to the report. 

Mr. Wm. Brooke. Q. C, with whom was Mr. /. •/! Murpky^ at the 
same tiqie came in upon a cross notice^ on behalf of Cowley, and moved 
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tliat notwithstanding the Master's report, the Accountant General AprHlSS9. 
might be directed to transfer to the said Cowley, or his attorney, so 
moch of the stock now standing to the credit of this cause as, at the 
price of the day, on the 1 6th and 18th of February last, was equivalent to 
the gain of £234. 15s. Sd., being the amount of the costs taxed and 
certified by the Master, of the said James Cowley, of making out title 
to the huids sold under the decree in this cause ; and that the said Ac- 
oonntant General might also be directed to transfer to the said Cowley, 
or his attorney, such further amount of the said stock as, at the price of 
the day, would be equivalent to the sum of £61. 9s. lOd., being the 
amount of the costs as taxed and certified by the Master, of the said 
Cowley in obtaining the order of the 7th of June, 1838, and proceed- 
ing in the reference thereby directed. 

On the part of Waldron, it was insisted, that the practice of this 
court, respecting creditors' costs, is established by Taylor v. Gorman^ 
reported in a note to PeyUm v. M^DermM{a)^ in which it is expressly 
decided that the plaintiff shall be entitled to his coats only, according to 
the priority of his demand. The rule is laid down without exceptioni 
and it is decbive against Cowley's claim. 



Master of the Rolls. — Certainly, in Taylor v. Gorman^ as re- 
ported, the rule is very broadly stated ; but I cannot help doubting that 
it was intended to govern a case of this kind. There is no doubt that 
the old rule, according to which the plaintiff in a creditors' suit was in 
erery case entitled to his costs, produced much vexatious and wasteful 
litigation. Equity plainly required a different practice — that, as a gene- 
ral rule, the plaintiff's costs should stand in the same degree with his 
demand ; but I understand this only as a general rule, and am inclined 
to think that the Lord Chancellor did not mean to lay it down as one 
without exception. In this court, as stated by his Lordship, the practice 
has varied as to the costs incurred prior to the decree, but, as I believe, 
not as to the costs of making out title. In the Court of Elxchequer, where 
the plaintiff generally is entitled to his costs only in priority with his de- 
mand, an exception has been made for costs in the nature of salvage costs, 
e. g. the costs of collecting into an available fund the scattered parcels 
of personal estate ; and also, the costs of making out title to the lands 
sold under the decree. It is, I think, but reasonable that such costs 
should be excepted : for the fund realised could not have existed without 
them ; and it would be very hard, and, as it seems to me, a dangerous 
principle to establish, that a creditor, proceeding bona fide for the bene- 
fit of all parties, should, after all, not be entitled to the necessary costs 
of making the fund available, if it should turn out that the fund realised 



(d) Drew & Walsh, 235. 
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does not extend to his demand. I doubt that the Chaneellor intended 
to go that length. 

Mr. Rogers^ in continoation. — The language of the Chaneellor ii 
▼ery strong : it does not state any exception to the rale laid down ; tnd, 
oonstrning the judgment of the court in context with the facts to whidi 
it was applied, it would seem as if such exceptions could not have beco 
intended. It is therefore submitted, that Taylor t. Oorman most gs- 
Tem this casOb But if the court should hold that Taylor r. Gorman is 
distinguishable from the present case, then, it is submitted, thit 
Cowley cannot have, on account of his costs of making out title, mors 
than the £200 stock set apart by the Master ; and as to the costs of the 
reference, Waldron, who has had the carriage of the decree and of the 
allocation order, is entitled, as reported by the Master. 

Mr. Wm. Brooke^ Q. C, contra, — The Master would have set spsrt 
the full amount of Mr. Cowley's taxed costs, had they been taxed io 
time for the report. Cowley's affidavit satisfactorily aeoounts for the 
delay, and the fact is not controrerted, that it was caused by the Mi*» 
ter's absence from Dublin. It is therefore submitted, that the report 
should be read as if the Master had set apart the full amount of the 
costs of making out title as taxed ; and that the sole question here iii 
whether Cowley is entitled to those costs, the fund being defident, and 
not reaching his demand. Taylor t. Gorman establishes no more tliao 
the general proposition, which is not controverted, that a plaintiff io t 
creditor's suit shall be entitled to his costs only in the same priority with 
hb demand ; but, both in this court and in the Exchequer, the eofts of 
making out title, and bringing the fund into court, are the first disife 
upon the fund realised by their means. The very late case ofMogme 
w.DundaUf in the Exchequer (a), is precisely in point. 

As to tlie costs of the reference, Cowley is clearly entitled, at lesit» 
to part. He issued several summonses, and had the carriage of the 
order until the reference was considerably advanced ; and he is there- 
fore entitled to the costs of the proceedings under the order, at let^tsp 
to the time when the carriage of it was taken from him. 

Mastbr of thb Rolls*— I entertain a very decided opinion npoo 
this case ; but, as I am pressed with the authority of the Lord Chancel- 
lor's decision in Taylor v. GormaH^ which, as reported, seems to be as 
authority the other way (though I am inclined to think it vras not to 
intended), I shall confer with his Lordship upon the subject before 
making any order upon this ease. 



(a) Antty S5. 
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Wedneiday, April 24M. 



Apriiy 1839. 



The Master of the Rolls now made his order in this case and 
said, — 

I hare conferred with the Lord Chancellor respecting his Lordship's 
'rale in Taylor v. Gorman^ and have learned that it was not intended 
to apply to a ease like this ; and that I have his Lordship's sanction for 
the order I am aboot to pronoance. 

In this case, after the lapse of nearly nine years from the date of the 
final decree, Mr. Cowley obtained the carriage of it. The suit had, in 
effect, been abandoned, when by his diligence and incurring the costs of 
making ont title, a considerable fund was brought into court. The 
costs of realising a fund ought in equity to be the first charge upon it ; 
and have been so held to be by the late Master of the Rolls in several 
cases, of which Thompson v. Cooke {a) is one. The very recent case of 
Magmre v. Dundass (b) in the Exchequer, is also a precise authority 
for Mr. Cowley's application ; and I entirely agree with Baron Penne- 
iather, as to the distinction marked by him in that case. 

Here, the circumstances are peculiar, and the case, as respects Mr* 
Cowley, is really a hard one. Of Mr. Waldron's demand there was no 
notice in this cause, until after the fund had been realised ; — ^it was 
^oestionable, and was not let iu without several grave objections to its 
admissibility.* The unexpected intervention of this prior claim swal* 
lowed np nearly the entire fund realised by Cowley's diligence, and 
which, otherwise would have abundantly reached and satisfied his de- 
mand. The role in Taylor v. Gorman^ which is the general and very 
proper role as between a number of judgment creditors, respecting the 
costs of prosecuting the suit prior to the decree, and now so important, 
since a creditor by a simple contract may go against the real estate of his 
debtor, does not apply to the costs of a creditor bondjide carrying the 
decree into e£Pect for the benefit of all parties, and making the fund 
available. In cases of this kind, as I have already said, a difierent rule 
prevails ; and if it were not so, I would struggle to the last before I 
sbofdd yield to a rule, obliging me to refuse the costs of realising the fund ; 
because, as in this case for example, by an unexpected intervention, it 
happens not to extend to the demand of the person by whose diligence 
it was obtained. 

Mr. Cowley must have the fuU amonnt of his costs of making ont 



KELLY 

V. 
KELLY. 



(a) 1 Hog. 26. 



A, lie, p. 25. 



* See the particulars of Waldron's case reported at length, Kelly v. 
KeUy, 6 Law Rec N. S. 222. 
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Aprii^ 1839. title as taxed, and also the costs of the refereneei so fkr at tiie proeeed. 

ing9 upon it were taken by him. 

Order. — Let the Aecoontant Cteneral transfer to C Kellj the 
amount of stock, &c., he, as reported ; and to Cowleyi stwi 
equivalent to the sum of £234. 15s. 8d. the amount of hit taxed 
costs of making^ out title, and also, stock equivalent to the nm 
of £20 for his costs of the order to allocate, and of his proceed- 
ings thereon ; and let the residue of the stodc and cash, bsin^, 
&C., &c, be transferred and paid to Mr. Waldron, in part ps^- 
ment of the sum reported due to him, and the cost of tiie allo- 
cating report since he got the carriage of the order to aliocate. 



Saturday, Moff IIM. 
WATER COURSE— INJUNCTION, KX-PARTE. 

M'SwiNBT V, Haymbs. 

WbereamiU- 

thr'^^h \h^^ '^^ plaintiff in this case was the proprietor of extensive mill* ^ 
baiikmeariDg Carrigrohane, adjacent to the river Lee, in the south-west libertM of 
ant's ffround ^^® ^^^Y ^^ Cork, and had been in the uninterrupted enjoyment of tkem, 
and the Btream and of the mill-stream and waters incident thereto, for upwards of 
into a new twenty years. The defendant was tenant of the lands of the other side 
channel, and ^f ^^ river, for a term of years only ; and there was no privity by deed 
jury was to be or Otherwise, between htm and the plaintiff. An ancient weir or mill- 
apprehended^^ jjjjjj jjj^^ existed, lime immemorial, across the river, extending fipoin tke 
a conditional mouth of plaintiff's mill-race to the defendant's grounds, and toning 
•roeirance^ ^> ^"*° ^^® mill-race the whole body of the river, when necessary. Tbe 
lettrain de- plaintiff had repaired the weir from time to time, without any hhder- 
fronTprevent- ^^^^ ^^ objection. The land at the opposite side of the river i»enf 
ing the plain- y^py ]q^ j^d easily flooded, and the defendant having ploughed aad 
repairing the turned up the green sod which bound the bank, close to the end of (he 
bank for the ^ej^, on the morning of the 6th of April a heavy flood burst tbrongli, 
bringing back making an entirely new passage for the river, and leaving the plaisufs 
ha^jUS"^/"*^ mill-race perfectly dry. The plaintiff immediately proceeded to fill op 
channel } and the breach, and landed at the defendant's side, in order to connect tbe 
the said de- weir with it, and to face the banks. This the defendant resisted, and 
fendant, &c., threw some of the plaintiff k men into the river, when they were atteinpt- 

from prevent. • , ,* i i ^ i ^ 

ing the said ing to land. He also threatened to prevent them from ever repaini^ 

plaintiff, &c , 

from entering 

on that part of the lands in tbe possession of the defendant, which formed part of the 

bank of the stream, to repair the breach ; and also to restrain the defendant &c.. from 

cutting, digging* or making any channel for the water of said stream, on the iauda in his 

possession, whereby the water course might be dlTCAcd from plaintiirs tnill* unless 

cause within uadays. 
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thebreachf anleas they gave him a large sum of moDey for his per- May^ 1839 
mission, and proceeded to dig ap the grouod near the breach, saying he 
wonld effectually prevent the river from being brought back to its ori- 
gioBi cbannel, if they did not agree to his terms. 



M'SWIXEY 
HAYKBS. 



^Ix.BvXUn now moved upon the bill andaifidaviti according to the prayer 
of the bill, for an injunction to quiet the plaintiff in his possession ; to 
p^eH^nt the defendant from digging or turning up the ground at his side 
of the river, to the injury of the plaintiff; also to restrain him and his 
trorkmen from interfering with, or preventing the plaintiff and his ser- 
vants, and laborers, from repairing the breach in the weir forthwith, and 
bringing back the river to its original course ; and also, that the plains 
liff might be at liberty to land and enter upon the ground of the defend- 
ant, with workmen and materials, to make the necessary repairs ; the 
plaintiff undertaking not to do any unnecessary mischief or injury.-The 
present application was made ex-partCf and before appearance ; but a 
notice having been served on the known solicitor of the defendant, ap- 
prising him that such an application would be made, and requiring his 
attendance in the court, he now attended in person and by counsel. 

Counsel observed, that in this case irreparable injury must ensue, 
unless the court should be pleased immediately to interfere ; and cited 
the following cases in support of his application : Ryder v. Bentham (a); 
The Attorney General v. NichoU (b) ; Crowder v. Tinchkr (c) ; Chalk v. 
WyaU (d) ; Crockfard v. Alexander (e) ; Robinson v. Lord Byroti (fj ; 
Lnne v. NewdigaU (g) ; Lord Falmouth v. Innys {h) ; Blackmore v. 
Glamorganshire Canal Company (t) ; Lord Ripon v. Hohart (k). The 
plaintiff's affidavit stated positively, that the banks of the river were so 
low and so liable to be flooded, that if the defendant should not be res* 
trained from cutting them away, and the plaintiff be allowed to land at 
the defendant's side, and make the necessary repairs, the river would 
be permanently diverted, and it would be impossible to bring it back to 
its proper channel, it was therefore submitted that the injunction now 
sought, was to prevent very great and irreparable injury, and ought to 
be granted. 

Mr. Laney contra* — The present application is ex-parte ; the defend- 
ant has had no opportunity of answering the plaintift's allegations. 
Here is a serious question between the parties, as to the plaintiff's right 
to land upon the defendant's ground, to be decided by a court of law 



(a) 1 Ves. Sen. 543. 
(t)l9 Vea. G22. 
(e)15 Ves ]39. 
in) 10 Ves. 192. 
(/; iMjfl &ltec. 181. 



(6) 16 Ves. 358. 

{d) 3 Mer. 6S8. 

(f) 1 Bro. Ch. Ca. 587* 

{h) Mosley H7. 

(A).3 Myl & Kce. 174. 
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before the plaintiff can be entitled to equitable rdiet No cmo of foeii 
an injanction as that now sought can be found ; and it would be goiaf^ 
far beyond any jurisdiction hitherto exercised, to grant a right df entry 
upon another man's ground, where that right is disputed, aud before 
the question at law has been determined. 

The Master of the Rolls. — The present application is a novel 
one, calling for extraordinary exercise of the jurisdiction of this court 
However, the occasion is urgent, and irreparable injury is to be appre- 
hended. I shall examine the authorities upon the subject 

JUondapf May 13^ 

The Master of the Rolls, having referred to the foregoing caeey 

now said, — 

I have read the plaintiff's affidavit, and looked into the authorities 
upon the subject, and have decided upon making an order by which the 
relief prayed may be obtained. 

As stated in the affidavit, here is an extensive flour mill suddenly 
deprived, by a casualty, of the use of a water-course, which it has en- 
joyed, without interruption, for the last twenty years and upwardsi 
The defendant, who is a mere termor for years of the land at the other 
side of the river, appears to have caused the accident, by breaking the 
ground and weakening the embankment close to the end of the weir. 
There is no privity whatever between the parties ; and the defendant, 
being himself the cause of the accident, will not allow it to be repaired 
unless the plaintiff gives him a sum of money for his permission. He 
has even gone so far as to throw some of the plaintiff's men into the 
river, when they attempted to land for the purpose of making the 
repair ; and threatens that he will never allow the river to be bronght 
back to its old channel unless the plaintiff agrees to his terms. 

Here, then, is the plaintiff entitled to the use of the river flowiog in 
its regular channel. It is the working power of his mill, and any inter- 
ruption or withdrawal of it must stop the mill, and be attended with 
certain loss, and the risk of irreparable injury. Besides, it appears that 
the ground on the defendant's side of the stream is very low, and liable 
to be flooded, so that there is danger of the river being permanently di- 
verted, unless the breach be repaired forthwith. I presume it is not 
intended to deny the plaintiff's right to the use of the water-course, nor 
that the defendant is entitled, for his term, to the use of the ground at 
the other side of the river. Both rights I take to be admitted, and the 
simple question is, whether the plaintiff, being entitled to the use of the 
water course, is not also entitled to preserve it, and to insist that the 
defendant, with whom he has no privity, shall not use the bank of the 



CASES IN THE ROLLS. 



396 



U'SWINBY 
HAYNBS. 



stTMin to the prefadice of his right ? I think he is so entitled. It is an Maj^ 1839. 
old prineiple» that every right has its remedy ; and this appears to be 
peeol^ly a case in which a Court of Equity should put that principle 
into activity, and, if possible, prevent the consummation of a mischief 
for which it most be doubted that an action of damages could supply an 
adequate remedy. Surely, an utter stranger cannot be allowed to use 
his possession, either capriciously or from interested motives, to the 
injory of those around him. The plaintiff asks nothing unreasonable ; 
he only prays to be allowed to put matters in statu quo^ at his own ex- 
pense, and that the defendant may be restrained from preventing him. 
The cases of Lane v. Newdigate (a) and Robinson v. Lord Byron (b) 
are, I think, clearly in point, and 1 shall follow the rule laid down in 
them. 

Although this application is exparte^ the plaintiff has very properly 
given notice of it to the known solicitor of the defendant, who, with 
counsel, appeared upon the motion ; so that the defendant can scarcely 
say that this order has been made behind his back : and I think, if the 
plaintiff uses due diligence, he may fully obtain his object by it. 



Order:— 

Let an injunction issue to restrain the defendant, William 
Haynes, and all persons acting under his authority, or on 
his behalf, from preventing the plaintiff, his assistants and 
laborers, from repairing the weir or dam on the rirer Lee, 
near to the mill called Carrig^ohane Mills, in the pleadings 
in this cause mentioned, for the purpose of bringing back 
the water of said river into the course or channel through 
which it was accustomed to flow previous to the 6th day 
of April last, so as to supply a sufficient quantity of the 
said water for the working of said mills, as worked pre- 
vious to the said day; and also to restrain the said de^ 
fendant, and all persons acting under his authority, or on 
his behalf, from preventing the said plaintiff, and his 
assistants and laborers, from entering on that part of the 
lands of Temple Hill, in the possession of the defendant, 
which, from or before said 6th day of Apriljast, formed 
part of the banks of the said river Lee, for the purpose of 
repairing the said banks of the said weir or dam, so as to 
cause the water of the said river Lee to flow through the course 
or channel through which it was accustomed to flow previous 
to the said 6th day of April last. And also to restrain the de- 



{a) 10 Ves. 192. 



(&) 1 Bro. Cb. Ct 587. 
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Mt^ ISM. fBodant, and all penont acting oiider kit anAorHyy ar oi his 

behalfy from cattibg, diggiog, or niakiiig any ehaaael fcr the 
water of taid riTer throogh the bank ni the aaid rirer on the 
fwd lands of Temple Hill« in hi» poisetsion, by means or io 
oonseqoenoe whereof the water of said river wooid be diverted 
from the water-ooarse leading to plaintiflTs said mill, nnleai, 
within six days of the senrioe of this order on said defendant, 
good canse shall be shewn to the contrary. 




Saiurdajfj May 1 1<A. 

PRACTICE— MAKING OUT RENTAL. 

Pktton v; M'Dbrmott. 

Where, after Mr. Henry 0*IIaiu moTed, on behalf of the receWery for a condi- 
ttlei, the te- tional order, that the lands in the pleadings mentioned, and in the poe- 
oanti refused gession of the several tenants named in the notice^ might be let, aecord- 

to shew their . , - - 

leases, &c. and ing to the course of the court. 

the plaxnUff There had been a final decree for the sale of the lands, and the plaio- 

was conse- ^ j 

quently unable tiff not having any connterparts or copies of the tenants' leases, snd 
^e ren^ the ^'"GT thereby unable to prepare a rental, an application was made bj 
court ordered the receiver to the Master, under the 185th General Rule. The Mas- 
should be let, ^^ directed notices to be served on the tenants, requiring them to pro- 
unless cause in JQce to the receiver, at the times and places specified, the leases, arti- 

ten days; and . . 

any tenant cl^s, &c, if any under which they derived, and engaging that the 
t^^^te ^rti! '®^^^^'' vould allow them the expenses of such copies as they ahonld 
cularly the na- fumish ; and that the receiver, with at least one other competent wit- 
nura. ^^' nw»t should compare all such copies with the originals, and should ce^ 

tify the same on ^very such copy, so as to have for the purchaser good 
secondary evidence of the nature and contents of such instruments. And 
in case the said tenants or any of them should neglect to give sodi is- 
spection, or to furnish such copies, the receiver was further directed to 
cause an application to be made to the court for a conditional order to 
let the lands. 

The receiver accordingly nerved the notices, as directed by the Mat- 
ter, on the several tenants, some of whom complied with the notice ; 
but those against whom the receiver now moved had neglected or re- 
fused to comply ; and the object of the present application was, either 
to get rid of those tenants, or oblige them to shew cause against the 
order, and thereby give reasonable information respecting their tenarei. 
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Mastbr OF THB R01.L&— >Thii it a rery proper applioadoDy nnder the Jfoy, 1839. 
dremnstaiieet. v^^^^i^ 

Let the Muter be at liberty to let the landi in the poMession of nvTON 
the several tenants mentioned in the notice, according to the ai«i>£^oTT 
course of the conrt, unless cause, he. in ten days afker the ser- 
vice of this order ; and in case the said tenants, or any of them, 
shall shevr cause, let them state particularly under what leases, 
articles, or instruments in writing they claim to hold their re- 
spective farms. 



Saturday y May 4l&. 

PRACTICE— MAKING CONDITIONAL ORDER ABSOLUTE. 

Singleton v. Ktlb and another. 

There had been a conditional order for an injunction to prevent cer« In thb conrt, 
tain tenanU cutting turf for sale ; and an affidavit was filed, as cause, on aillt is^fileShu 
the 26th of February last. cause agaiost » 

conditional or- 
der, the party 

Mr. HuUon now moved to make the conditional order absolute, not- *bould move 
withstanding the affidavit. davit, or other- 

wiie the con- 
ditional order 

Master of the Rolls. — I have of late repeatedly had occasion to will be made 
observe;, that motions of this Icind are unnec^sary and not according to the ^ourM^^n* tb ^ 
practice of this court. When an affidavit is filed as cause against a condi- office. 
tional order, the party making or relying upon the affidavit should give 
notice of it, and that he will come in and move upon it. If he does not 
move accordingly, then the conditional order will be made absolute as 
of course in the office. The present application is according to the 
practice in the Court of Exchequer, but not to the practice of this 
court, which appears to me to be the most convenient In this case, 
as the affidavit on behalf of the tenants was filed on the 26th ef Febru- 
ary, and they did not think proper to move on it, the plaintiff was enii« 
tied, as of course, to have the conditional order made absolute in the 
office, immediately after the notices of the 26th of February were dis> 
charged. 
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EQUITY EXCHEQUER. 

ADMISSION OP ATTORNEY— APPRENTICESHIP. 

lo re Powell. 

lo oomput- Mr. M. Baker applied, that Mr. Powell ahoiild be admitted an 
if^appremk^ attorney of this court, under the following circumstances. In March 
■hip to an at- 1834, he had been bound apprentice to the late Mr. L. Parke, at which 

oJurt'reck^ns ^'™® ^^^ «*^P ^"^^ ^" ?*'<• ? **« ^^ ^^^ Mr. Parke until his 
^ i'eriM. death, which happened on the 3d July, 1838, but he was unable lo 

partj who has fi>®^ ^^® transfer of his iniientures of apprenticeship to his present Mas- 
terat*is*'enS ter fiated, until the 15th November, 1838, and from thence to the 
tied to be ad* present time he had served. 

mitted an at- 
tornej. 

Pennefather, B.— If this gentleman gets credit -for the time be- 
tween July and November 1838, he has served his full time. He has 
in fact served twenty UrtM^ and we have always considered that a tub- 
stantial service of the apprenticeship. 

Application granted. 

• Hilary Tenn. 



Saturday^ April 27th. 

TITHE— RENT-CHARGE— SUMMARY PETITION, PRAY- 
ING EXEMPTION OR REDUCTION. 

In the matter of Daniel Connor, Petitioner, His Grace the Duke of 

Devonshire, Respondent ; 
And of the Act of Parliament of the 1 & 2 Fie, c 109. 

On a mim- Xhis was a petition purporting to be presented under the I6tb see- 
under the 16th tion of the late act * It stated, that under a certain marriage settle- 
sectiun of 1 & jj^^j^^ ^f the 18th of May, 1822, the petitioner was seised of an estote 

2 Vic. c. 109 •' "^ 

the court has 

no jurisdiction to declare a certificate to be null and void : it can onljr amend the ccru> 

ficaU and applotment as to the charge on the petitioner's lands. 

On such a i^etition the court has no jurisdiction to decide betireco two conflicting ccrti- 
flcatcs. 

• J & 2 rice. 109. 
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for life, derived oat of an estate in fee-simple, in the lands of Ontlagh 1839. 
and Sbanlaragh, situate in the parish of Kilmichael in the county of ^'"^^^ 
Cork, and in the diocese of Cork and Ross. Tliat in and previously to ^^ 

the 29th of April, 1826, the Duke of Devonshire was entitled to the the due e of 
rectorial tithes of the said lands of Ontlagh and Shanlaragh, and of i>kY0N8HIRE 
other lands in the parish, the names and descriptions of which were nn« 
knoM-n to the petitioner ; and that the Rev. Robert Warren, as iucam« 
bent, was entitled to the residue of the rectorial tithes, and to all the 
vicarial tithes of the said parish^ 

That for many years previous to the said 29th of April, 1826, the 
said Duke and his ancestors had neglected to demand or receive any 
tithes out of the said lands of Ontlagh and Shanlaragh, and that all 
tithes paid thereout were paid to the successive vicars and incum- 
bents of the said parish, and to no other person whatsoever. 

That on the 29th of April, 1826, two commissioners, John Barton and 
William Howard Holland, duly made a certificate of composition for 
all tithes whatever y payable within said parish, awarding the annual sum 
o££692. 68. 2d. British currency, as the just amount of all said tithes ; 
and that the entire of said sum was payable to the Rev. Robert Warren, 
rector and vicar of said parish ; said sum having been agreed to at a 
special vestry held on the 20th day of April, 1826. 

That the certificate was duly registered. That the said sum exceeded 
the average amount of all sums payed or agreed, or adjudged to be paid 
in lieu of tithes, during the seven years preceding the date of said cer* 
tificate. That the said composition was duly and regularly and bond 
fide made under the belief, that the incumbent of said parish was the 
only person entitled to the tithes thereof, and that the said Duke of 
Devonshire and his agents in Ireland had notice thereof, and did not 
object thereto, or make any claim for tithes after the making of said 
composition, until the time therein-after mentioned, and that the peti- 
tioner demised part of his land within the said parish tithe-free, pursu- 
ant to the provisions of the 4 G. 4, c. 99, s. 41. 

That in the year 1834, the Duke of Devonshire, for the first time 
after the making of said composition, raised a claim to some part of the 
said tithes, which had been adjudged to the said incumbent by the afore- 
said commissioners, and for the purpose of enforcing his said claim, the 
Dake procured the appointment of a sole commissioner,* namely, one 
John Kidd, who, on the 11th of April, 1834, made a new certificate, 



* In the case of Ashe v. Locke, a nullity a former certificate made 
as reported in O^Leanfs Law of under Goulbourn*s act, sent down a 
Tithe Rent-charges, 1 77, it appears sole commissioner to effect a new 
that the Privy Council, treating as composition. 

2 X t 
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1 839. a«nirding as the amonnt of compotitioo /!m* all iiikei tokaiBoever wUkin 

^"^"V^^ said parish, the annoai sam of £965. 111. lOd., and certifyiog, tliat of 

CONNOR ^f ^1^.^ ^^^^ £^g2. 6s. 2d. was doe to the Rer. Richard T. Rothe,« rector 

THE DUKE OF of OHO part and vicar of the other part of said parish, and that £273. 5f. 

DBVONSHiKB 8d., the residue of said sam of £965. 1 Is. lOd., was due to his Once the 

Dake of Devonshire, as lay impropriator of the rectorial tithes of thtt 
part of the parish, whereof the Rev. Mr. Rothe was vicar ; and nid 
certificate of the 1 1th of April, 1834, referred to the former oertiiicste of 
26th of April, 1826 (and to a corresponding applotment), as compound- 
ing for the tithes payable to the incumbent. 

The petition then stated, that, under the first certificate, the ram of 
£4. 1 9s. was applotted on the lands of OoUagh, and £9. 17s. 9d. ot 
the lands of Shanlaragh ; and that, under the second certificate, there 
was applotted the sum of £6. Is. 1 Id. on the former denomination, and 
£9. 18s. 5d. on the latter denomination ; and that the Duke daims the 
two latter sums, and threatens to take l^;al prooeedings to enforce pay- 
ment thereof; and that the petitioner is aggrieved thereby, inasmneh 
as he has paid to the incnmbent the sums applotted on these lands (under 
the former certificate), as for the rectorial and vicarial tithes ; and that 
the certificate and applotment made by the said Kidd were illegal, in- 
formal, and void. 

And the petition prayed, ** That the second certificate might be 
" declared null and void, and that the petitioner's said lands of Oot- 
*' lagh and Shanlaragh might be declared to be liable to no ftirther rent- 
<< charge than three- fourths of the sums respectively applotted on them 
** under the first certificate." 

The petition had been filed on the 29th day of January, 1839, and it 
was verified by the affidavit of the petitioner ; and now the matter of 
the petition was moved by Mr. Collins, Q.C., with whom was Mr. 
M, Longfield* They were both heard at considerable length. 

Mr. Sergeant Greene and Mr. Bennett, Q. C, appeared on behalf of 
the Duke of Devonshire, but they were not called on to reply. 

The CouRT,f having referred to the 16th section of the act, held 
that, upon summary petition, there is not any jurisdiction to declare soy 
certificate null and void. That when an individual landholder presents a 
petition under that section, the court can do no more than to cause the 
certificate and applotment to be amended, so far as relates to the amonnt 
assessed on the particular lands of the petitioner ; and that the certifi* 
cate and applotment so amended are, as to all the other lands in the pa* 

* He WM the raccessor of the Rev. Mr. Warren, 
f WouLFE, Chief BaroD, and Richabds, Baron. 
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rish, to remain in fnll force. The first part of the prayer, therefore, IS39. 
could not he granted ; and as to the second part of the prayer, which '^"^'^^^^ 
sought to reduce the amount assessed on the petitioner's lands under the connok 
second certificate and applotment, the conrt mast refuse that also ; be- the duke op 
cause the case made by the petitioner himself was, that the first certifi- Devonshire 
cate is valid ; and, if so, then the second certificate and applotment are 
absolotely null and void, and, therefore, the petitioner cannot be injured 
by theoL But, in truth, what the petitioner calls on the court to do is, 
to decide, on summary petition, between two conflicting certificates, a 
thing which it is impossible to do under the 16th section of the act. 

Application refused, but without costs. 



Saturday f May Wth. 



JUDGMENT CREDITOR— SURPLUS FUND— MORTGAGE. 



Mackay v. Martins. 



Mr. T. K. LowKY moved that the Accountant- General do draw on 
the Bank of Ireland, in favor of the plaintiff or his attorney lawfully 
authorised, for the sum of £201. 8s. 4d., remaining in bank to the 
credit of this cause. It appeared, from the plaintiff's affidavit, that the 
bill had been filed to foreclose a mortgage ; that the mortgaged lands 
had been sold, under the decree, for payment of the plaintiff's demand, 
including principal, interest, and costs; and that, after payment thereof, 
there being no prior incumbrances, there was a clear surplus of 
£201. 8s. ^d. remaining in bank from the proceeds of the sale. Sub- 
sequent to the date of the mortgage, the plaintiff had lent the defend- 
ants a further sum ef £228. 15s. 6d. upon their bond, on which judg- 
ment had been entered in Hilary Term, 1838, which had been revived 
in the present Easter Term, and the whole amount thereof, with inte- 
rest, was still due. Under these circumstances, counsel submitted, that 
as the judgment, which was subsequent to the mortgage, could not have 
been proved under the decree to account, and as the plaintiff would 
have been entitled to a receiver, under the 5 & 6 fF. 4, c. 55, over the 
lands upon which this judgment attached, if they had not been con- 
verted into money, until the amount of the judgment was paid off, the 
surplus remaining in bank should be disposed of in the same way by the 
court. 

Pennefather, B.* — I think the application is a reasonable one; but, 
as there may be other judgment creditors subsequent to the date of the 



Where there 
was a clear 
surplus fund 
in court, 
which bad been 
produced by a 
sale under a 
decree, the 
court, on 
motion of a 
subsequent 
judgment ere 
ditor, granted 
a reference to 
the Remem- 
brancer, to in- 
quire and le- 
port who was 
entitled to the 
surplus, and 
whether the 
applicant had 
any, and what 
lien upon it ; 
and if so, whe- 
ther there i^as 
any, and what 
prior lien 
thereon. 
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1 839. mortgage, and prior to the plaintifTg jodgment, refer it to the Remem- 

M*'"^'''^ braiicer to inquire and report who is entitled to said snm of £20 1. Ss. 4(L 
\CKAY 

^ and whether the plaintiff has any, and what lien thereon ; and, if so, 

Martins, whether there is any, and what lien on said sum prior to the pbuntiFs, 



PRACTICE— RECEIVER— LETTING LANDS. 
Sealt, Petitioner, Munxs, Respondent. 

Mr. Roger Walker mored to make absolnte a conditional order, 

made in this cause on the 2 2d of January, for letting part of the laod$ 

An affidavit, in the possession of the respondent. The receiver, in his affidarit, stated 

made by a re- ^^^ ^^ believed the respondent to be in receipt of the rents and profits 

ceiTcr in sup* » w w 

port of an ap- of the lands sought to be let, and that the other lands, over whi.^ he wu 
HbCT^^'to^kt Appointed, were not sufficient to pay the debt 

lands, must 

that the lands ^f* ^' Bakor^ conlra.— This affidavit is not sufficient, it does not 



are not in the ^^^ ^ly^i^ ^^ respondent is in possession of the lands. They may be let 

possession of * * ■' ' 

under-tenants, on lease to undertenants. 

An order for 

letting lands Pexnefathbr, B.f — It must be made to appear dearly who is in the 

made upon actual possession of the lands, otherwise a party might be turned oat 

without any notice (a). 

Mr. Baker then applied that the lands might be let to the respondent, 
and that it might be referred to the Remembrancer to ascertain vhat 
would be a fair rent for the respondent to pay. 

Mr. WaUter stated that the petitioner was willing to consent to this. 

PfiKNEFATUEB, B. — The court never makes an order for a letting on 
consent. No role. 

t SoIh9, 
(a) See Ace. Anonfmons^ 6 Law Rec. (2d ser.) 251. 
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Tuesday, April 16^, 1839. 



LIMITATIONS— INTEREST. 



Byrne and wife v, Robinson and others. 



This was a salt to raise a charge of £416, secured on certain lands. 
The charge had been established, and the question at the present hearing 
of the cause was, whether the plaintifis were entitled to nineteen years' 
interest on that charge, or whether 42d section of the late statute of 
limitations, 3 & 4 fF. 4, c, 27, barred their right to more than six years' 
interest ?* 



*3 & 4 FT. 4, c 27. 
The 24th section of this statute 
provides that no person claiming 
any land or rent in eqttify shall 
bring a suit to recover it, after the 
time when, if entitled eU lawy he 
might have brought an action. 

Section 25th "Provided al- 

" ways, that when any land or rent 
" shall be vested in a trustee, upon 
" any express trust, the right of such 
^* cestui que trust, or any person 
'' claiming through him, to recover 
" sach land or rent, shall be deemed 
** to have first accrued, according 
" to the meaning of this act, at and 
" not before the time at which such 
'* land or rent shall have been con- 
" veyed to a purchaser for a valua- 
" ble consideration ; and shall then 
'^ be deemed to have accrued only 
^^as against such purchaser, and 
"any person claiming through 

The sections intervening between 
the 25th and the 42d were not in- 
volved in the argument. 

Section 42d. — " And be it fur- 
" ther enacted, that no arrears of 
^* rent, or of interest in respect of 
" any gam of money charged upon 
'*or payable out of any land or 
" rent, or in respect of any legacy. 



" or any damages in respect of such 
" arrears of rent or interest, shall be 
" recovered by any distress, action, 
" or suit, but within six years next 
" afl;er the same res[»ectively shall 
" have become due, or next sdfter an 
" acknowledgment of the same, in 
" writing, shall have been given to 
'< the person entitled thereto, or his 
"agent, signed by the person to 
" whom the same was payable, or 
"his agent: Provided neverthe- 
" less, that where any prior mort- 
"gagee, or other incumbrancer, 
" shall have been in possession of 
" any land, or in the receipt of the 
" profits thereof, within one year 
" next before an action or suit shall 
" be brought by any person entitled 
" to a subsequent mortgage or other 
" incumbrance on the same land, 
" the person entitled to such subse- 
" quent mortgage or incumbrance 
"may recover, in such action or 
" suit, the arrears of interest which 
"shall have become due, during 
"the whole time that such prior 
" mortgagee or incumbrancer was 
" in such possession, or receipt as 
" aforesaid, although such time may 
" have exceeded the said term of 
" six years." 



No more than 
six years' ar- 
rears of inter- 
est of money 
charged on 
lands can be 
recovered, tho' 
the deed crea- 
ting the charge 
Tested the 
lands in trus- 
tees to secure 
it; and though 
the defendant 
held possession 
with know- 
ledge of the 
trust. 



2 Y t 



334 



CASES IN CHANCERY. 



April, 1839. 

BYRNE 

r. 

KOBINSON. 

Settlement, 
I "5 9% .• power 
to charge. 



Deed of 1810, 
charging the 
tanda with 
£lir>, and 
interest* 



Decree to ac» 
count. 



The facts were as follows— The plaintiflF, Mrs. Byrne, was the nster 
of the defendant Robinson. It appeared, that on the marriage of their 
father and mother (Thomas Robinson and Anne Buchanan), a settle- 
ment was executed, bearing date 28th July, 1798, whereby certain lands 
of Thomas Robinson, and also certain lands of Anne Buchanan, were 
conveyed to trustees, in trust for Thomas Robinson, for life, then for 
the said Mary Anne for life, remainder to the children of the marriage^ 
in such shares as Thomas Robinson and Mary Anne, or the snrTiror of 
them should appoint, or in default of such appointment, equally. 

The marriage took place. The defendant Robinson, and the present 
Mrs. Byrne, the plaintiff, were children of that marriage. 

In 1811, Mary Anne, the wife in the settlement of 1798, died. 

In 1819, Thomas Robinson, the husband in the settlement of 1798, 
having survived his wife, executed a deed in pursuance of his power of 
appointment, and thereby charged all the said lands with the sam of 
£416, payable to the present Mrs. Byrne, the plaintiff, within twelre 
months after his own decease, with interest thereon, payable from tht 
date of this deed of 1819, and conveyed the lands to trustees, for the 
purpose of securing that charge. ^ 

In 1820, the present defendant, Robinson, was put into posseesion 
by his father, the said Thomas Robinson, of the greater part of bis 
mother's portion of the lands included in the settlement of 1798. 

Thomas Robinson afterwards sold and disposed of all the remainder 
of the lands in the settlement of 1798, to other persons, also made de- 
fendants; and in the year 1823, was discharged as an insolvent debtor. 
In 1834 he died. 

The bill in the present suit prayed an account of the rents of all the 
lands in the settlement of 1798, and that out of the rents so reoeired, 
or by a sale of the lands, the plaintiffs might be paid the sum of £416, 
with interest thereon from 1819. 

The defendant Robinson, by his answer, insisted that he had no 
notice, and had never heard of the settlement of 1798; that he now 
believed that settlement to have been post-nuptial, and conseqoenkif, 
not binding on his mother's property, of which, he insisted he had been 
put in possession in 1820, on attaining his age, as heir-at-law of bii 
mother, and in no other right. 

The cause was heard, and an issue was directed to ascertain whether 
the settlement of 1798 was in fiict a post-nuptial settlement, as tUlegd 
by the defendant, or not. This isssne was tried, and a verdict for the 
plaintiff, establishing that the settlement of 1798 had been duly execn- 
ted before the marriage. 

The cause again came on to be heard on the Judge's certificate, when 
a decree was pronounced, directing an account of the rents received by 
the defendants since the year 1820, and also directing an account of 
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what was doe to the plainti£Bi for principal and interest, on foot of April, 1839. 
the deed of 1819. n^-V*^^ 

In the Master's office, the defendant Robinson pleaded the late sta- byrne 
tote of limitations, in bar of the plaintiffs' right to more than six years' Robinson 

niterest. The Master, in his report, reserved the question as a special 

poiRt for the conrt, and reported, that if the court should think that the ^^fi^pli^t^^^' 
statute was not a bar to the plaintiffs' claim to more than six years' interest, how 
interest, then £836 would be due to them, but if the court thought 
otherwise, then £580 only would be due. 

The cause now came on upon the Master's report, and the only ques- 
tion was the special point reserved by the Master. 

Mr. Blackbumcj for the plaintiffs. — We are entitled to interest from 
the date of the deed of 1819, notwithstanding the statute of 3 & 4 FFl 
4, c. 27, the limitation in that statute does not affect parties who stand 
in the relation of trustee and cestui queimst. By the deed of 1819, the 
property was Tested in Stringer and Buchanan as trustees, to secure our 
charge of £416. The defendant intruded on those trustees toiih know- 
ledge of the trusty and we are therefore entitled to make him account as if 
he were the trustee named in the deed. Salter v. Cavanagh (a), decided 
in this court, shews that the limitation in the 42d section of the statute 
does not apply to a case of trust like the present. The form of the de- 
cree here, by directing an account from 181 9, precludes the party from 
going into the question now raised. 

Mr. Warren, for defendant Robinson, submitted, that the statute was 
an express bar to the recovery of more than six years' interest. 

Mr. John S. Toumsend, on same side. — The decree does not conclude 
the present question on the statute. The plaintiffiB are suing not for the 
rents but for arrears due on foot of a charge on the rents ; and therefore 
the decree, which directs an account of the rents from 1820, has nothing 
to do with the present question, which was not indeed raised on the ori- 
ginal hearing, and could only have been raised in the Master's office. 

As for the 42d section, it bars the plaintiffs from recovering more 
than six years' arrears of interest. The plaintiffs' money is '' charged 
upon and payable out of land," and therefore, within the 42d section. It is 
contended, that the 25th section takes this case out of the operation 
of the 42d. Now, as to that, we submit that the 25th section is conver- 
sant merely about questions of title, but has nothing to do with ques- 
tions of arrears. Indeed the first forty sections are conversant merely 
about title, and therefore, none of the various exceptions to be found in 

(•i) Chancery, 7th May, 1838, Reg. Lib. fol. 156.— See the Lord Cbancellor's observa- 
tion 88 to this case, pat 336. 
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Apriif 1839. them, can at all apply to the 42d section (a). If Sogden'fl opinion 

be right, then e?en lunacy or infancy will create no exception to the 
general rule laid down in the 42d section. The only ezeqitions to that 
rule are laid down by the 42d section itself, and are confined to eassB 
where prior mortgagees or incumbrancers are in possession. Indeed 
the general policy of the legislature was, to put a general bar to the ss- 
sertion of ^i^ after twenty years* adverse possession, and to the recoTery 
of a greater amount of arrears than six years'(^). As to cases cftUUy the 
first 40 sections supply many exceptions, but as to oases of nrreorf, the 
42d section supplies the only exceptions, and the present claim does 
not fall within either of those exceptions. Besides, this is not a case 
of express trust, within the 25th section. The defendant Robinson does 
not deri?e or claim through the trustees of the settlement of 1798, or 
the deed of 1819. On the contrary, Robinson claims adTonely to 
them, and insists on his right as heir-at-law of his mother, in which 
capacity he has held since 1820, when he attained his age. RobioMii 
can only be regarded as a trustee by implication of law, and that is not 
the species of trustee contemplated in section 25. Even upon the late 
statute, a Court of Equity would not give more than six years' arrears in 
a case of this kind (c). In short, the 42d section imposes a general and 
positive bar to stale demands of arrears, and the mind of the legislatore 
was to allow no exceptions but those specified in that section. The legis- 
lature are more opposed to suits for old arrears than to suits for the 
establishment of old dormant titles. 



Mr. W* Brookcy Q. C, in reply. — Mr. TownsentTs distinction between 
suits on the title and suits for arrears would be entitled to great weight, 
but in Salter v. Cavcmagh the argument was the same as here, and yoor 
Lordship did not accede to the view of the statute now contended 
for. In Tawmend v. Towtuend (cT) the party had no notice of the trust. 
Here we have proved notice. PkiUips v. Moneys {e) was a case on 
the 40th section, which is in pari maieria with the 42d. The Lord Chan* 
cellor said in that case, that the statute did not apply, the suit being oot 
for a legacy, but to compel a party to account far a breach qfirutt. Pos- 
session with knowledge of the trust makes the party a trustee, Adair r, 
Shaw (J). 



Lord Chancellor.^I am disposed to be of opinion with the plsin- 
tiffin the general argument, and 1 shall give my decision in a day or two. 
However, in Salter y. Cavanagh the point was, that when the trusts ap- 
pear on the face of the instrument, any person deriving under those trasts 
having notice and not deriving by any adverse title, will not be entitled 
to avail himself of the limitation. 

(<t) See Sbelford's real Rroperty, p. 193, note ; also Sag. oa Vend. p. 411. 

{h) See Real Prop. Comm. Rep. (cj See Shelford on Real Prop. 158. n»ie> 

id) 1 Brown C.C.651. («) 2 Myl. & Cr. 300. 

if) 1 Sch. & Lef. 262. 
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Monday^ April 22cL 



April, 1839. 



Lord Chancellor. — In 1798 asetdement was made, on the mar- 
riage of Thomas Robinson and Anne Buchanan, by which, a power of 
appointment was vested in Robinson. In July, 1819, he executed a 
deed in parsuance of his power, and by that deed charged £416 13s. 4d., 
on all the lands in the settlement. 

A decretal order has been made, establishing that charge against the 
lands which have been in possession of the defendants, and an account 
of the rents has been directed. 

The report states, that £1800 has been received by Robinson, and 
£300 by the other defendant. Now, as to the charge of £416 13s. 4d., 
the principal was not to be paid during the life of Thomas Robinson, 
but the interest was, according to the deed, to commence from 1819. 

As to the validity of this charge, there is no doubt. That is settled 
by the former decree. The only question is as to interest. This ques- 
tion arises under the 42d section of 3 & 4 IV. ^ c 27. — [His Lordship, 
after reading the section, proceeded] »- What the plaintiffs seek to recover 
here certainly comes under the words ** arrears of interest in respect of 
money charged upon land," and this section is express against recover- 
ing more than six years* of such arrears. I cannot find anything in the 
statute to exempt this case from the operation of those words. 
In the 42d section there is no exception which would apply to 
this case. But it is contended that the 25th section takes the case 
out of the operation of the 42d section. I find no sufficient ground 
to give that effect to the 25th section. I would be disposed, if I 
could, to g^ve the plaintiffs the benefit of the construction they 
contend for, if I could think that the act would bear that interpre- 
tation. The conduct of the defendant has been most unjust ; he 
denied notice of the settlement of 1798, and alleged it was post' 
nupiiaL He put the parties to the expense of trying that question. But 
on the whole of the statute, I am obliged to adopt the conclusion that the 
25th section will not save the case from the operation of the 42d section. 
I am not obliged to decide, that the 25th could never bear upon the 42d, 
fur even supposing it could, I should have great difficulty in saying, that 
the party here is an express trustee or deriving under one. 

I think the decretal order does not conclude the question. The decree 
directs an account of rents from 1820, but it does not follow that 
interest should be calculated from that period. 

I must therefore rule the special point, very reluctantly, with the defend- 
ant. I am very sorry to stint the relief to the plaintiff. I had a very 
strong impression that I would be able to struggle with the point relied 
on by the defendant, but I have been unable to do so. 
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V. 

ROBINSON. 



Reff. Lib,,foL 156, April, 22d, 1839. 
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Thuudaff, May 2d. 

LANDLORD AND TENANT— COVENANT FOR RENEWAL 

Wallace and others v. Pattek. 

f^^H^e* ^*e^* ®°** ^^^ renewal. The qnestions discassed at the hearing were, /frrf, 

newable for whether the tenant had lost his right of renewal by laches : tecondly, 

wl^ouuenew- v^^^^^^ there had not been «nch a disdaimer by the tenant as amounted 

b1, and the to a refusal to renew, so as lo deprive him of his right now to enforce a 

brought his renewal : thirdly^ whether the tenant having contested an ejectment 

^^^^^^^^^ brought by his landlord, and disputed his title to the lands, was gronod 

defence, and for now denying him relief: fourthly y whether the terms of the eo?e- 

landlord'^8 title "'"'^ '" ^'"' ^^^® differed from an ordinary covenant for perpetoal re« 

is not of itself newal, so as to alter the relative duties of the landlord and the teoa&t 

ground for re- The bill Stated that Robert Patten, the lessor, in 1764s held the lands 

Hef°m^°liir' o^ Tully vallen, under a lease granted to him by Alexander Hamilton, 

for three lives, via., Robert Patten, James Patten, and William Fatten, 

himreUr^^a t°^ '^^ which was a covenant for perpetual renewal, and that being so seised 

nant under a he made two Several sub-demises of different parts thereof, dated, re- 

renewable for spectively, 22d January, 1 764, and 2Sd June, 1765 ; the first to one 

suWemt^e^^ ^ Samuel Harris, and the other to one John Tilly. It was the renewal 

and coveaants of these sub-demises that was now sought. 

added^^by his '^^^ passage containing the covenant for renewal was similar in botii 
own landlord the sub-leases in question, and was as follows : <* To hold the said de- 
added to the '' mised premises to the said lessee, his executors, administraton and 
8ub-demi8e.~ « assigns, for the lives of Robert Patten, James Patten, and William 

Onobtaimnea ® ' ' 

new life in his <* Patten, and the longest liver of them, and for and during the life and 

ouRht ^to^ffive '* ^^^^ ^^ ^ ^^^^ Other person and persons as should be thereafter/v 

notice to his « ^^f^ inserted in the grand lease of said lands from Alexander 

is ready to re- '* JSsquire^ whieh said Robert Patten does hereby for himfelf, hi* 

^^^' «* assigns^ covenant to do" 

If lease for The lessees' interests in both leases became vested in the plaintifls, and 

ablT for^"eTer ^® ^'^^ prayed renewals of both leases, <' pursuant to the covenants for 

expires with- perpetual renewal in said leases respectively contained.** 

out renewal, 
and landlora 

brinw his i^jr Blachlmme, Q. C, and Mr. W. Brooke, Q.CX, for the plaiadft, 

ejectment, the »-•» »-»-» r 

tenant ought cxltA Flood V. George (a)^ where the tenant had questioned the land- 

h\j ^diord's lord's title at law, yet the court decreed a renewal ; and Johtt ▼. Af»* 

ti:!e.bot «houid strong (6), where it was held that a landlord, in a case like this, oogbt to 

i^^ jii^naenu ouke a distinct demand of the fines. 

a2id i*e hii bill 
for a reorwaL 

I>tf<etsdanu in a salt for a renewal, may have so misconducted himself as to be made to 
fiaiT tse ewu, bot, not having acted dishonestly, was held entitled to the nsaal terau. 

'«) Lyne on L. A pp. 110. (bj L. & Goold, tern. Flan., 399, 405. 
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Mr. Warren^ Q. C, Mr. Blake, Q. C, and Mr. Plunkelty for the de- 
fendant — The tenant, by dispnting hU landlord's title at law, loses his 
right of renewal ; FUzsiman v. Burton (a). 

Mr. Ross S. Moorty in reply. — In Burton y. Fitzsimon, the landlord 
had called on the tenant by notice to renew, and what Lord Redesdale 
meant was merely, that neglect to attend to that notice within a reason* 
able time might amount to a refusal to renew, and a forfeiture of the 
right. In Allan v, ffKeeffe (6), Baron Richards said, that where a land- 
lord lies by, trying to entrap the tenant into a forfeiture, he would not 
be entitled to costs. 



May, 1839. 



WALLACE 
V. 
PATTEN. 



The Lord Chancellor, in giving judgment, said — There is no dis- 
pate here about the covenant to renew. The only question is whether 
the plaintiflfs have lost their right of renewal. So far as the neglect is 
concerned I think it was mere neglect, within the meaning of the te- 
nantry act. The tenant here was not in the ordinary case of being obliged 
to look after the renewal : the duty lay upon the landlord to ascertain 
who were the lives, and who was the tenant. The covenant is made by 
Robert PatteD, who himself holds under a superior landlord, by lease 
for three lives renewable for ever. He makes a sub-demise, and the 
habendum is <' to hold for the same three lives, and for such other lives 
^ as shall be inserted in the gnaid lease, which the said Robert Patten 
" hereby covenants to do :" therefore, it is only when new 1* ves were 
inserted by his own landlord that he was in a situation to perform the 
covenant* That occurred in 1813. The duty of Patten then, on ob- 
taining his own lease, was, to call on the tenant to renew. He does 
nothing; bnt, in 1836, he proceeds to evict the interest of the tenant. 
He calls on the tenant, and brings a legal person with him as a witness, 
and then he does not ask him to disclose by what title he holds the 
lands, nor does he call on him to renew, but he simply requires him to 
gire up possession. The tenant, Mr. Wallace, was not aware of the 
nature of his own title to the lands, and told Patten he had nothing 
to do with the lands, and did not know who he. Patten, was : this, it 
19 contended, was a sort of disclaimer ; but I cannot give it that im- 
portance. Then the only point remaining in the case is the eflPect of the 
resistance made by the tenant at law. It was the duty of Wallace to 
have given a consent for judgment, and then to have filed his bill ; instead 
of that he puts his landlord on proof of his title. But then it is said, on 
the part of the tenant, that he was unable to find out who was the person 
to grant a renewal, there being disputes in Patten's family. In order to 
file a bill he had a right to find out, in the best way he could, who 



(o) Finlay on Benewals, 312. (6) Irish Exr. 28 April, 1839. 
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Mayy 1 839. should be the parties to it. He was wrong in seeking that informa- 
tion ill the way he did, bat that does not disentitle the party to the 
benefit of the covenant for renewal. The case of FUzsimatt v. Burton 
has been cited, hot a distinction is properly taken by Mr. Moore between 
that case and the present. That observation of Lord Redesdale was 
founded on the prorision of the act, that if the tenant is called on by no- 
tice to renew, and he does not do so within a reasonable time he forfeits 
his righty and Lord Redesdale thought, that after a notice of that 
kind, the tenant contesting his landlord's title at law was tantamoont 
to a refusal to comply with the previous notice : I do not think it, 
however, necessary to go into that question : it is derided, by the high- 
est authority, that it must be clearly ascertained that the tenant has 
been guilty of laches, amounting to fraud, to disentitle him. In England 
the subject of renewal is differently understood. In this country, this 
sort of interest has been considered equivalent to a perpetual ioterest. 
They are made the subject of family settlements, and dealt with like 
fee-simple property. I, for one, would not carry the eviction of loch 
interests any farther than the cases have decided. 

Besides, there are a number of persons in this case having an interest 
in the renewal of this lease. It was only one of them, Wallace^ who 
took defence. The others were not in fact served with the ejectment, 
and never took defence. It would be impossible for me to consider 
the act of one, only, to be a forfeiture as to the rest As to the costs, 
the plaintiffs must come in on the usual terms. A landlord may, on- 
doubtodly, so misconduct himself that he will not only not get costs bnt 
might be made to pay them ; but I do not think there is any proof that 
the defendant here has acted dishonestly, or that he has been swearing 
dishonestly, as has been suggested, or that he has disentitled himsdf to 
the ordinary terms. 



Reg, Lib.,fol. 178, Mag 2d, 1839. 

The decree declared the plaintiffs entitled to renewals of the two 
leases, for the lives in the last renewal of the lease of 1763, 
obtained by the defendant from Alexander Hamilton, which 
renewal bore date Uth March, IBIS, upon payment of all 
arrears of rent and fines properly payable, &c; and decreed the 
plaintiffs to pay to the defendant, on execution of such renewal, 
his costs in the cause, properly and reasonably incurred. 
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Thursdayy May 2d. 
RENEWAL— EVIDENCE— PRACTICE— COSTS. 



Hamilton t?. Patten. 



The bill prayed the renewal of a lease in pursuance of a covenant for 
perpetual renewal. 

The original lease was said to be dated 1st November, 1768, and was 
now lost. The proofs of it consisted in a recital contained in a deed 
dated 14th October, 1769, and other circumstantial evidence. It had 
nerer been renewed, and expired about the year 1796. 

The defendant John Patten had brought an ejectment. The plaintiff 
Hamilton had taken defence, and a trial was had at Armagh Summer 
Assizes in 1837. On that trial, Patten gave in evidence a notice which 
had been served on him by Hamilton, and which was to the following 
effect : — 

*' Lessee of Patten v. Hamilton — Sir, take notice that defence is 
"not taken in this action in order to dispute your title as assignee of the 
" reversion of the lease of 1768. If you will say in writing that yon are 
''assignee of the reversion, I will give a consent for judgment ; and if 
" yon give no answer to this notice, I will only take such course at 
'* the trial as to prevent the issuing of immediate execution." 

The notice was taken at the trial as an admission of Patten's title, and 
there was a verdict for the plaintiff in ejectment. 

Hamilton having now filed his bill here, several defences were relied 
on. Firsiy the defendant disputed that the alleged lease of 1st Nov. 
1768, had ever existed. Secondly^ that the words of the recital* con- 
tained in the assignment of 1 4th October, 1769, did not necessarily im- 
port a covenant for perpetual renewal. Thirdly, supposing the lease 
of 1st November, 1768 to have existed, and to have contained a cove- 
nant for renewal, that still there was no proof that the defendant was the 
assignee of the reversion, so as to be bound by the covenant* 

The case was argued by Mr. Blackburne, Q. C , Mr. W. Brooke, Q.C., 
and Mr. Andrews, for the plaintiff, who contended. First, that the 
recital in the deed of 14th October, 1769, and the other proofs in the 
cause were sufficient to prove the existence of the lease of 1768, and 
Secondly, the nature of the covenant; and cited Atkinson v. Pi/s- 



If defendanti 
in a suit for a 
renewal file 
separate an- 
swers, where 
their defence 
is the same, 
the Court will 
not make the 
usual decree 
giving the de- 
fendants their 
costs, but will 
disallow the 
costs of sepa- 
rate .proceed- 
ings. 

In a suit for 
a renewal, 
though the de- 
fendant be not 
proved to be 
assignee of the 
reversion, so 
as to compel 
him to rene^, 
yet a case may 
be made for a 
perpetual in- 
junction to re- 
strain him from 
executing his 
habere Bt law. 



party 
docu- 



If a 

uses a 
ment as evi- 
dence in a 
court of just- 
ice, the whole 
of it will be 
evidence 
against him 
on a subse- 
quent occasioiu 



* The deed of 14th October, 
1769, recited the habendum of the 
original lease of 1st November, 
1768, thus, " to hold for the life 
" and lives of the said, &c., and the 
"longest liver of them, and for 



"and during such other life and 
** lives as shall be for ever there- 
" after inserted therein, the said los- 
'* see his heirs and assigns, paying 
"a fine of, &c., for adding or insert- 
" ing every new life." 

2 z 
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May, 1839. worth (a) ; Broton v. Tighe (b) ; Lessee of Kean v. Fleury (c). Thirdly, 
they sabmitted that there was sufficient proof of Patten being assignee 
of the reversion, and they contended that Patten, having given 
in evidence at the trial the notice alleging him to be the assignee 
of the reversion, he could not now deny that fact, and cited on 
this point Brichell v. Hulse(d)\ Boardman v. Jachson (e) ; RandU v, 
Blachburne (f). 



HAMILTON 

V, 
PATTEN. 



Mr. Warren^ Q.C., Mr. Blahe, Q.C., and Mr. PlunkeUy for the defendant 
John Patten. — Firsts the evidence offered in disproof of the lease of 1768 
is sufficient to counterbalance that of the plaintiff. Secondly , the words of 
the recital are not as strong as those in Kenny v. Ford{p), or NangUv, 
Smith (A). Thirdly, there is no evidence that defendant is assignee 
of the reversion, supposing the lease to have existed. The notice pro- 
duced at the trial is only evidence that those allegations had been made, 
and not of their truth ; Brichell v. Hulse has no analogy with the present 
case. Boardman y. Jachson is only a dictum, and does not go the length 
contended for, Tyssen v. Clarhe (t), and Fwd v. Grey (A), are aathori* 
ties to shew that this recital in a deed to which we were no parties is 
not evidence. 



The Lord Chancellor intimated in the course of the argument, that 
even if Patten were not conclusively proved to be assignee of the rever- 
sion, so as to compel him to execute a renewal, yet, there might be a 
case here for enjoining him by a perpetual injunction from executing 
the habere at law. 



Lord Chancellor. — On the whole case, I think the parties entitled 
to a renewal. The case of Kenny v. Ford has no effect on my mind. 
That case is not a very distinct one, the reasons are not given, nor 
can I collect from that case, what was the construction put by the coart 
on the covenant. It does not appear whether the court thought it a 
covenant for one renewal, or for a renewal on the death of each of the 
three first lives. The certificate is silent as to that. It appears to me 
perfectly clear, that the covenant here must have been a covenant for 
perpetual renewal. 

Then, as to the question whether the lease of 1 768 did exist, and was 



(<0 Vera. & Scri. 167. (6) Hayes 163. (i) Batty, 667. 

(d) 7 Adol. & £11. 454. (e) 2 Ball & B. 386. 

(J ) 6 Taunt. 245. (</) Batty 63". 

(h) 6 Law Rec, N. S. 332, S. C. Jebb r. Symes. 199; S. C. ante. 119. 
(0 Lofft. 496. (k) 1 Salk. 285. 
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made by a person having power to make it. — Robert Patten, the father, May^ 1839. 
had certainly been granting pypetuities. Then, in 1767, on the mar- 
riage of his son William he eptered into articles, by which he settled 
Tullyvallen to the uses of that marriage. If those articles were not 
afterwards derogated from, John would not have had any power to 
execute this lease. 

Certainly, it is an extraordinary thing, the articles of 1767 staring 
him in the face, that he should have executed the lease of 1768. But 
the«e articles of 1 767 were executory ; certain things were to be done ; 
it might happen that some arrangement between the parties was 
come to. 

Then, on 1 7th November, 1768, a lease is executed by Wm. Patten 
to John Patten, for three lives, and three lives only, and for the same 
Itres as those in the lease of Ist November, 1768. That certainly is 
very extraordinary. 

A suspicion is naturally excited, that there was some dealing between 
the members of the Patten family, derogating from the articles of 1767, 
and I think there is even more than a suspicion that such was the fact, 
and the parties have gone on regularly as if under the lease of 1768. 

Then it is proved that the defendant has made frequent admissions 
of title in the plaintiffs to a perpetual renewaL He says^ he then thought 
their title was derived from William. But their title appeared on the 
registry. They also set forth their title in the affidavits used in the 
proceedings at law. There was no concealment. However, it is true 
that he may have confounded the title of Wallace with that of the 
plaintiffs. 

Then, in 1813, he obtains a renewal himself from his superior land- 
lord, and says nothing to his landlord about the articles of 1767, for he 
Miyg merely, that the lands came to him by mesne assignments. If the 
facts had been stated to the landlord, he might have thought it inexpe- 
dient to grant him a renewal until he shewed his title. 

On the whole, we have the person who is entitled to the renewal, and 
we have the person also, I think, who is bound to renew. Then we 
have possession acted on for a great length of time, as under the lease. 
The plaintiff would have had title by this time, by continued pos- 
session, but what prevents him from having title against the defendant 
is, that he has been a person receiving the rents, as under the lease of 
1768. 

The decree must be made without prejudice to the rights of any per- 
son claiming under the articles of 1767. 



Mr. Napier having appeared for the defendant William Patten, remain- 
derman, under a settlement, — The plaintiff's counsel now submitted, that 
under the circumstances of the case, the court would not give the de- 
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Maf/y 1839. fendants their costs*. They sobmitted that the defendants had vexatiooiljr 

dispated the right to renew, and had pot in separate answen to aeni* 
malate costs. '^ 



HAMILTON 

V, 

PATTEN. 



Lord Chancellor. — I think they are entitled to the nsnal tenns, 
except as to the separate proceedings, which appear to have been unne- 
cessary. It is not to be impoted as blame to them, that they hare dia- 
pated your right to renew. There was ground for a reasonable donbt 
as to your right. I will direct the ordinary acooants, and give the de« 
fendants $uch costs as Jutve been properly and neeessarily ineurred^ tht 
costs <^ the separate proceedings noi iobe included. 



Reg. Lib.Jol 186— 6M May^ 1830. 

The decree declared the plaintiffs entitled to a renewal, in aooord- 
anoe with the recital in the assignment of 1 4th October, 1769. 
As to the costs, the decree was as follows: — 

And let plaintiffs pay to defendants their costs in this salt, property 
and reasonably incurred, op to and incloding the hearing in tbb 
cause, and let the costs, if any incurred at law in the ejectment 
cause, and not paid by W. B. Wallace and James Twigg, de- 
fendants, be paid to the defendant John Patten, by the plain- 
tiff, when taxed and ascertained, but so that defendants John 
Patten and VVro. Patten shall have such amount of cost% and 
no more, as if they had taken defence together and joined in 
one answer and in the subsequent proceedings. 



Saturday, June IsL 

PRACTICE— TAKING ANSWER OFF FILE TO PROS& 

CUTE FOR PERJURY. 



The applica- 
tion to take an 
answer off the 
file, in order to 
prosecute for 
perjury, is an 
application to 
the discretion 
of the court, 
and will not be 
granted unless 
Koniis ground 
be laid to enable 



Daly v. Toole. 

Motion for liberty to take the defendant's answer off the file, in 
order to ground an indictment for perjury against him. 

Mr. Walter Burhe, for the motion.-^The practice of the Excheqoer 
is different from that of the Court of Chancery in this respect In tbe 
flxchequer the court considers it an application to its discretion, and 
requires a special ground to be laid. In this court it has been ruled to 

the court to judge of the propriety ofrach a proceeding* 
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heexdebiiojU9iituB to grant the application, Stratford y. Greene (a). Jtma^ 1839« 

Lord Manners decided that case on full deliberation, and after consult- 

iDg with the Court of Exchequer on the reasons of their practice. In 

Curtis v. Anon, (ft), and Swift v. Quinlan (c), Sir William M*Mahon 

treated the practice as settled, and said the application was ex debito 

Justitia, 

Mr. John Martiey, Q. C, was on the other side. 

The Lord Chancellor, after observing that in the present case the 
affidavit did not state that the informations had been sworn, expressed a 
Tery strong opinion that the practice of the Exchequer was right, and 
intimated that he would refuse the motion with costs. But on a sob9e- 
qoent day, 

June iih, 1839, 

His Lordship again referred to the application, and said that he had con- 
ferred with his Honor the Master of the Rolls on the subject, and finding 
that the impression had been verygenerally entertained, that thepracticeof 
the court had been to grant the application, he would vary his order as to 
tlie cosUf but remained of opinion that the application ought to be re- 
fused. As to the right of a party ex debito justiHtB to take an answer off 
the file in order to prosecute for perjury, his Lordship observed-It has 
been miderstood latterly, that the practice of this court is different from 
that of the Exchequer, and it is said that a party, by merely asking for it, 
has a right ex debito justidtB to have the answer taken off the file to pro- 
secute for perjury ; but it appears to me a perversion of justice to allow 
the proceedings, at the mere will of the party, to be converted from civil 
into criminal proceedings. Why should thejurisiliction be so changed? 
Then, what is the ordinary course in this court, where a defendant 
has committed a mistake in his answer, if he applies for leave to take it 
off the file ? The court will not do so, but allows him to put in another. 
Then, the second answer may be shewn to prove that the party has 
not been wilfully forswearing himself. 

A party would come under very heavy disadvantages to the hearing 
of the cause, where a prosecution for perjury is pending against him, 
and yet, he may be afterwards acquitted. Or even if there was a con- 
viction, and afterwards a decree in this court for the defendant, I think 
that would create a conflict between the two jurisdictions, which would 
not tend to the advancement of justice. 



(a) 1 Ball. & B. 294. 



{b) 1 Hog. 132. 



(c) 1 Hog. 133. 



346 



CASES IN CHANCERY. 



Jwu, 1839. 




A party may have groand to come in here to take hig antagonist's 
answer oflp the file, in order to charge him with the responsibility of false 
swearing, but if I am to allow a party as matter of mere right, to come 
in here at any time to take an answer off the file to prosecute for perjury, 
! would be making this c<>urt the instrument of private malice, and of 
hindering private right. I refused the motion with costs. Howerer 
strong my opinion of the impropriety of the application, yet, as there 
was ground for thinking that the practice of this court had been to grant 
the application as a matter of right, I ought not to have gi?en cosU. 
The practice in the Exchequer is quite in accordance with my view. I have 
a very early recollection of the opinion of that court. I recollect Lord 
A vonmore expressing the view of the subject which I have now expressed. 
lie thought it a perversion of justice. Therefore, I wish it to be under- 
stood, that I will not grant any application to take an answer off the file, 
unless some ground is laid, to enable the court in the exercise of a 
sound discretion to judge of the propriety of such a proceeding. 

Motion refused without costs. 



Monday, June \Oth. 



RENEWAL— CURRENCY ACT— PRACTICE— COSTS. 



Fitzgerald v, Carew. 

rnder a lease ^"^^ ^^"* renewal. — The plaintiff before filing his bill, had tendered 
of lands in Ire- n draft renewal lease for the approval of the defendant, and 200 sove- 
reuewable, da- reigns for arrears of rent and fines, which the defendant had refused. 

ted m 1695, re- The case made by the defendant was, firit. that in the oriirinal lease, 
sefTinj? a rent ^ ^ » / » o ^ 

of £63 latr/ul which was dated 3d October, 1695, the rent was reserved in these 

Tndlnd^Bne ^^^^ '* ^^^ /atr/tt/ mofiei/ of England ;" and the fine in the same man- 

ofhalf-a-year's ner. He accordingly insisted that the rent and fines were payable in 

of each life British currency, and that the snm tendered was insufficient. Secondly^ 

the rent and j,g insisted that he liad claims aijainst the plaintiff on foot of certain 
fines are pay a- ^ . . 

ble in late Irish judgments, which he ought in equity to pay before he could claim a re 

currency. „^^,^i 

Where there 
in A lease with /> 

covenant for Sergeant Greene^ Mr. T. B. C, Smithy Q. C, and Afr. Lentaigne, for 

renewal, the ^|jg plaintiff. — The questidn as to the currency in which the rent and 

not insist that fines are to be paid is now settled on full deliberation, by Neville t. 

the tenant Hh^l Pon^onby (o). Kearney v. King (b), shews that the currency must be 

dentA a^ a con- 
dition of granting a renewal. 

In a suit for a renewal, if it appears that the tenant has heen gnilty of any laches he 
munt in general pay the landlord h cost«: but if the tenant was guilty of no laches^ and the 
landlord refused a renewal on insuflicient ground**, he will he decreed to pay the tenants 

rofftiit 

(41) I Law. Rec, 3d. Ser. Moore and Brady, 204. (/) 1 B. & A. 301. 
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presumed to be that of the country where the iustrament U drawn, Janty 1839. 
Sprouley. L€gg(a\ is to the same ofFoct. Then, as to the claim on ^"""^ 

. FITZGERALD 

foot of judgments, we admit, that if the defendant had proved his allega- 
tion, that those judgments were for sums formerly due out of the lands carew. 
for rent and fines, he might have insisted on their payment. But that 
has been disproved^ and it is settled that a collateral demand cannot be 
insisted on as a condition of granting a renewal, Trant y, Dwyer {U), 

Mr. Dlachbume, Q. C, Mr. W, Brooke, Q. C, Mr. Blake, Q. C, and 
Mr. HagheSy for the defendant. 

The question on the currency is certainly a very difficult one. The 
Barons of the Exchequer differed from each other in Neville v. Ponsonby. 
The question was raised as regards the effect of the statute* upon solici- 
tor's fees before Sir Edwd. Sugden(c). The doctrine in Cooke v. Booth(ct), 
that receiving in mistake a lesser sum instead of a greater would bind the 
party for the future has been since entirely repudiated, Baynham v. Guys 
Hospital (e), and afterwards in Moody v, Mathews (/). At all events 
it was a fair question for the defendant to raise. As to the demands on 
foot of the judgments, they were just debts, and connected with the 
defendant's claims out of the lands. 

The Lord Chancellor was against the defendant on both points, 
aod said the question now was, whether in the present case he would 
make the ordinary decree as to the costs ? 

These cases (said his Lordship), where bills are filed for specific per* 
formance of a covenant for renewal, are of great importance, and require 
great consideration. They relate to estates which, though not in fact 
amounting to a fee- simple, are always considered interests in perpetuity. 
The court is to carry an even hand between the landlord who is bound 
to renew, and the tenant who is entitled to the renewal. If there be 
lacltes of a nature which does not amount to fraud, the tenant is never- 
theless not disentitled to a performance of the covenant for renewal. The 
tenantry act in fact provides that. If the tenant has been guilty of any 
ladies he must pay the costs, but unless there is some fraud on his part 
he is still entitled to a renewal. Here, there was no laches such as should 
induce the court to charge him with costs, nor any fraud, and he is clearly 
entitled to a renewal. Now, to say that he is to pay costs under such 
circumstances would not be just, and in fact 1 do not understand that to 
be pressed. But the question is, whether he is to get costs ? It is the 

• 6 Geo. 4,c, 79, 

(a) 1 B. & C. 16. (6) 2 Bligh N. S. 1 1, S. C. Dow. & C. 125. 

(c) L. & G. tem. Sug. 352. (rf) Cowp. 819. 

(O 3 Vci. 29;. (/) 7 Ve». 17". 
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June, 1839. duty of the court not to encourage the tenant to sleep on his rights, nor 

on the other hand, to encourage the landlord to resist a renewal 
without any just grounds. If the landlord was sure of escaping costs 
in all cases it would be of very injurious consequences. 

Then, are the defences relied on by the defendant of such a nature as 
to subject him to costs ? I take it to be settled, that even if the landlord 
hasjust demands against the tenant, but which are unconnected with the 
claim for renewal, yet, he has no right to insist that those demands shaii 
be satisfied before he grants a renewal. Trant ▼. Dieter settles that 
point ; that was the unanimous decision of the Court of Elxcheqaer, and 
was affirmed by the House of Lords. Lord Lyndhurst, who was then 
Lord Chancellor, expressed his entire concurrence with the Court of 
Exchequer. 

Now, as to the claims made by the defendant here, and which he insist- 
ed should be satisfied as the only terms on which he would grant a re- 
newal : — It is necessary for him to shew, that the demand he makes is 
really connected with what is due to him in respect of the lands. If judg- 
ments were passed in payment of renewal fines, and remained unsatisfied, 
he would hare a right to take that into consideration on the dear groood 
that the rent and fines had not in fact been paid, but he has failed totallj 
in establishing^ that fact ; and it is shewn by his own books that the bond 
for £1 16, called Latin Fitzgerald's bond, was made up of totally diffe- 
rent considerations, and I cannot avoid coming to the conelusioD that 
there has been a management resorted to in order to prevent the troth 
being ascertained in that respect. Then there is the other, called Pierce 
Fit2gerald*8 bond. Bills were filed in this court in 1833, on foot of 
those demands. Answers were pot in denying the liability of the pre- 
sent plaintiff ; those bills were dismissed for want of prosecution. It is 
said that they were filed to save the statute of limitations, and tbattbej 
were defectively framed. That would not account for allowing them to be 
dismissed. He might have amended those bills, and might have got any 
relief he was entitled to on foot of these demands, but he chooses to mix 
that up with the question of renewal, and he says ** I will give no re* 
newal unless you will pay me those demands.*' Neither as to one hond 
or the other has he entitled himself to bring them into question. 

Now, as to the question on the currency, I quite go along with the 
Court of Elxchequer. The Judges arrive at the. same condosioo, 
although by different roads. The only dissentient opinion that can be 
collected from Baron Pennefather s observations is to this extent at the 
utmost, that if the question had been raised immediately after the pro- 
clamation of 1727, he would have found great difficulty in coming to a 
conclusion, but he agrees with the Chief Baron, that when the act of 
1826 is considered it puts an end to the case. The parties hare been 
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acting on the suppositiou that the contract was in Irish currency for June, 1839. 

more than a century. Is the party therefore justified in resorting to a 

claim of this kind ? I am not now referring to the acts of the parlies in 

order to construe the contract ; under all the adjudged cases it must 

mean Irish currency; using the words "lawful money of England" 

makes no difference. Those words have reference to the coin not to the 

currency. Then the question is, whether that is to he allowed to be set 

op as a bar to a renewal ? 

On the whole, I have no difficulty in saying that the plaintiff is enti* 
lied to his relief; and with costs. 



Keg. Lib. 345 -^Uth June, 1839. 

Decree the rent of £53 a year reserved by the lease of 1695, in 
the pleading^ mentioned, and the renewal fine of half a-y ear's 
rent payable under the same indenture, on the fall of each life, 
to be payable in the late Irish currency, and decree plaintiff en- 
titled to a renewal of said lease, upon payment of the sum due 
for rent, renewal fines, septennial fines and interest, &c &c. 

And let said defendant Thomas Maurice Carew pay to 
plaintiff his costs in this cause, &c. 



Wednesdat/f June I9ih. 

SOLICITOR— PRIVILEGE FROM ARREST. 

LoNGFicLD V. Carpenter. 
In re Fitton. 



Mr. John S. Townsend moved to have Mr. Fitton, solicitor for 
defendant. Carpenter, discharged ,out of the custody of the sheriffs of 
the city of Dublin, having been arrested at the suit of John A heme, 
plaintiff in an action in the Exchequer. 

The affidavit of Fitton stated that he was arrested on the 13th June, 
inst. : that he had issued a summons to compel the receiver to account in 
the cause of Longfield v. CarpenteVy in this court, and that the receiver 
not having accounted, he instructed counsel to apply to the Master for his 
certificate, with a view to an attachment: that on the day in question he 
was in the ball of the Four Courts, looking for his counsel, in order to 
tli(^ said application, when he was arrested, as above-mentioned. 



3 A 



If a solicitor be 
bona fide at- 
tending a mo- 
tion or other 
proceeding in 
court for hif* 
client, he is 
privileged fron^ 
arrest : but 
where he waa 
merely looking 
for his counsel 
in court to eon- 
suit him ajt to 
the course to be 
pursued in the 
caus^, he was 
held not privi- 
leged from ar- 
rest. 



350 



CASES IN CHANCERY. 



1839 Mr. Fitzgibbon, for Abearne, said, that the court was always nnwil. 

LoNGFiEij) ''"^ ^ accede to these applications, and that here there did not appear 



V. 



to be any motion depending* in the cause which required the attendsoce 
CARPENTEiL of the soHcitor, and cited Footei case(a)y and Gibbs v. Phill^uon{b), 



In re 

FITTON. 



Mr. John S. Towmend, in reply — As to Fooies case, the solicitor 
was arrested at his own lodgings, and it did not appear that there bad 
been any bona fide attendance in court. As to the case in I Ruu, and 
Myh the party was attending, not on a client's business, hot his own, 
and the privilege is for the protection of clients. FooieM cote wu 
cited in Fitzmaurices case(c)y and there Lord Chancellor Hart ex- 
pressed his dissent from the doctrine laid down in Foote'i casey and said, 
*' that though the business might have been done by a clerk, that did 
not make an exception." In Kanes case{d)y the solicitor had attended 
in the r^ister*s office, to get out an order, and that was held, by Sir M. 
0*Loghlen, sufficient to entitle him to his privilege. The case of Barry 
Collins (e), shews, that though arrested on a writ out of another eoort, 
the application to discharge him may be made in the court where the 
privilege is claimed* As to there being no motion depending, the appli- 
cation for a certificate is made, without summons, in the Master's office, 
and is entirely to bis discretion. 

Lord Cuancelloiu-*I agree with Sir Anthony Hart that this is a 
pernicious privilege, and it protects the solicitor from the claims of his cre- 
ditors. Here the attendance does not iqipear to have been such as voidd 
warrant my granting the present application. There does not appear 
to have been any motion depending. The solicitor appears to have been 
merely looking for his counsel, probably to consult him as to the course 
to be pursued. If there were a bona fide attendance in court the soli- 
citor would be entitled to his privilege. 

Motion refused, without costs. 



(a) 3 MoUoj, 530. 
(«) 1 MoUo.T, 512. 



(6) 1 Buss. & Mjl. 19. 
(d) Saosse & Sc. 81. 



(e) Saujjse & Sc. 73. 
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ROLLS. 

Saturday^ April 20/A. 

CHURCH LANDS— RIGHT OF SUB-LESSEE— ROYALTIES. 

In the Matter of Owen Byrne and Nicholas Bvrne, Petitioners, 

Thomas Hugo, Respondent; 
And of the Act of Parliament of the 6th and 7th W. 4, c 99, s. 3. 

This was a petition, under the 3d section of the 6th and 7th FT. 4, Y^®^®» ^^^^ 

c. 99, and stated,* that by lease of Ist of July, 1820, between Thomas H'. 4. c. 37, 

Hugo and William Hugo, then both of Droneen, in the county of |e8*8^°^f^Sj^ 

Wicklow, of the one part, and the petitioners of the other part, they, Bishon pur- 

the said Thomas Hugo and William Hugo, demised to the petitioners ofthelan(^de- 

the town and lands of the Seven Churches and Killagola, with all the raised, and ob- 
, , . , . • 1 . . ■ * tained a con- 
tenements and cottages thereon, situate, lying and being m the barony vejance there- 
of Ballinacor and county of Wicklow, for a term of twenty-one years, jJ' ""^^i^^*^^ 
with a toties quoHes covenant for renewal to the petitioners, their exe- Held, that his 
enters, administrators and assigns, so often as the said Thomas Hugo ^^I ^^totles 
and William Hugo should obtain a new lease or renewal from the 9^**e9 cove- 
Archbishop of Dublin ; petitioners yielding and paying to the said newal, and 
Thomas Hugo and WUliam Hugo the yearly rent of £15 9s. 9d. of the hL^^rolTrtion 
late currency of Ireland; and also paying for every renewal a proper- of the purchase 
tion of any increased fine, rent, or expenses which they, the said Thomas was Entitled ' 

Hngo and William Hugo should pay on obtaining their renewal from ^^der the 6th 

,-,-_,,. and 7th 9V, 4, 

the See of Dublin. c. 99, as to the 

That the interest of the said Thomas Hugo and William Hugo, under J^^^g'^'^if^; 
the said See, having become vested in the said Thomas Hugo alone, he, conveyance of 
the said Thomas Hugo, pursuant to the provisions of the 3d and 4th of ^j^ ^^ royiS- 
W, 4, c 37, entitled, &c., applied to the Ekiclesiasticsd Commissioners ties, 
fur Ireland, for the purchase of a perpetual estate and interest in 
the lands and premises held by him under the said Archbishop of 
Dublin, including, amongst others, the said lands so demised to the pe< 
titioners as aforesaid ; and the said Thomas Hugo having complied with 
the provisions of the statutes in such case rnadn and provided, by inden- 
ture, made the 27th day day of January, 1837, between the Arch- 
bishop of Dublin, of the first part, the Ecclesiastical Commissioners fur 
Ireland of the second part, and the said Thomas Hugo of the third part, 
the said Archbishop, pursuant to and by virtue of the said recited 
act, in consideration of £1408 4s. Od., and of the yearly rent of £237 

• This, being the f\T:it petition of the kind, is given at lengtb. 
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April, 1839. 9s. 3d., and the covenants therein reserved, granted, bargained, solJ, 
*''"^'"*^ conveyed and confirmed unto the said Thonnas Hugo, all that and those 

BYRN£ • • 

the territories, lordi^hips and manors of Glandelougfa and Shangan, in 
HUGO. ^'^® barony of Ballinacor and county of Wicklow, as the same were 
theretofore called or known according to the ancient mears and bounds, 
together with all houses, out-houses, buildings and improveroents thereon, 
and all royalties, mines, minerals, quarries, timber and other trees, 
M'ouds and underwoods, commons and commonable rights, waters and 
water- courses, hedges, ditches, fences, mounds, bogs, mosses, liberties, 
privileges, easements, profits, commodities, advantages and appurte- 
nances whatsoever to the said lands and premises respectively belong- 
ing, or in anywise appertaining, and the reversion and remainder, and 
all right, title and inteiest, both at law and in equity, of him, the said 
Archbishop of Dublin, of, in and to the same ; excepting and re- 
serving to the said Archbishop, and his successors, all mines, mi- 
nerals, coals and quarries then demised or leased to the Mining Compaof 
of Ireland, or other person or persons sis therein mentioned ; to have and 
to hold the said premises, with their and every of their appurtenance«, 
unto the said Thomas Hugo, his heirs and assigns, for ever, in as full, 
large, ample and lawful a manner as the said Lord Archbishop had, or 
might, or could have power or authority to convey the same, under and 
by virtue of the said recited act. 

That the lands of Seven Churches and Killegola, so demised to the 
petitioners as aforesaid, are part and parcel of the said territories, lord- 
ships and manors of Glandelough and Shangan, so conveyed by the said 
Archbishop to the said Thomas Hugo as aforesaid; and that parsoant 
to the covenant of the said lessors, in the said lease of July, 1820, for 
the renewal thereof, and of the provisions of the act of parliament passed 
in the 6th and 7th years of the reign of his late Majesty, King 
WiHiam the Fourth, entitled, an act for amending two acts passed 
respectively in the 3d and 4th and in the 4th and 5th years €if the reign 
of his said late Majesty, for altering, &c., the petitioners af^lied to the 
said Thomas Hugo to make and execute to them a conveyance of a per* 
petual estate and interest in the said premises comprised in and demised 
by the said lease of 1st July, 1820, which the said Thomas Hugo har- 
ing agreed to do, the petitioners, in or about the month of Jaly last, 
caused a draft of a deed of conveyance of the fee simple and inheritance 
of said lands to be prepared and forwarded to the said Thomas Hogo 
for his approbation. That, afterwards, the said Thomas Hugo stated 
that he would not convey to the petitioners the royalties of the said 
lands and premises, and that he did not conceive he was bound by the 
several acts of parliament so to do, and accordingly refused to execute 
the said deed so furnished to him. 

That prior to the execution of the said deed of 27th of January* 1^^ 
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granting to the said Thomas Hugo the fee and inheritance of the said Aprils 1839. 
territories of Glandelongh as aforesaid, neither the said Thomas Hugo 
nor William Hag^ ever had or possessed any of the royaltie's of the 
said territories, but the same were ahvays reserved by the Archbishop 
of Dublin, who, under the acts of parliament hereinbefore mentioned, 
iras compelled to grant said royalties to the said Thomas Hugo, ex- 
cepting as is aforesaid. 

That the petitioners had been advised, that under the provisions 
of the said last-mentioned acts of parliament, they were entitled to 
have a grant and conveyance of the said lands so leased to them, by 
said deed of 1st July, 1820, together with all the royalties thereof, 
except those which were expressly excepted and reserved by the said 
deed of conveyance, to the said Thomas Hugo, upon payment of a pro- 
portionable part of the fine and expenses paid by the said Thomas 
Hugo, on his attaining his deed of perpetuity from the said Archbishop 
as aforesaid. 

Prayer. — That it might be referred to one of the Masters, &c., to ap- 
prove of a fit and proper deed to be executed to the petitioners, by the 
said Thomas Hugo, or the party or parties legally bound to execute the 
same, conveying to petitioners a perpetual estate or interest in said 
lands so demised to petitioners, with such exceptions and reservations 
only as were contained in said conveyance to the said Thomas Hugo. 
And also, that the said Master might ascertain the proportion in which 
the petitioners should contribute to the amount of the purchase money 
m paid by the said Thomas Hugo, to the Ecclesiastical Commissioners, 
on his obtaining his deed of perpetuity as aforesaid. And further, that 
the said Master might ascertain the rent to be paid by the petitioners 
to the said Thomas Hugo, in future. And, that upon payment of such 
proportion of purchase-money as should be found justly payable by the 
petitioners, the said Thomas Hugo might be ordered to execute to the 
petitioners the deed of conveyance, to be approved of by the said Mas- 
ter; and that the petitioners might have the costs of this petition and of 
the several proceedings to be had thereon, &c. 

Sergeant Greene^ for the petitioners, now moved the court, on notice, 
in the terms of the prayer of the petition. 

The single question which the court is now called on to decide, is, 
whether or not the petitioners, upon payment of their proportion of the 
purchase- money, are entitled under 6 k 7 W, 4, c. 99, to a conveyance 
from the respondent of the loyalties of the lands demised to them by the 
lease of the 1st of July, 1820? The respondent does not deny that petitio- 
ners are en titled upon paymentof their proportions of the purchase-money, 
to the conveyance of a perpetual estate in the lands demised. The dis- 
pute is only as to the royalties, which, with the fee and inheritance were 



354 



CASES IN THE ROLLS. 



BYRNE 

V, 
HUGO* 



Apru, 1839 . conveyed to the respondent by the Ecclesiastical Cotnmissionen, pnr- 

snant to the B & 4 f F. 4, d. 37. There are mineft on the lands, but, in 
this case, they are out of the question ; as they were originally reserred 
by the Bishop, and demised to the Mining Company of Ireland, porsa- 
ant to the provisions of the 10 G^. I, c. 5, and 31 G^. 8, c. 39. That 
company is now entitled to the perpetual interest in the mines, which 
were accordingly reserved from the conveyance to the respondent, so 
that the royalties in dispute relate chiefly to the right of timber, tar- 
bary, and sporting on the lands. 

The conveyance contemplated by the several Church Temporalities 
Acts, is of *'the fee-simple and inheritance." The S & 4 FT. 4, c 37, 
entitles the immediate lessee upon compliance with the provision! 
of that^act, to a conveyance of the fee simple and inheritance in the 
lands demised; and, when the immediate lessee has obtained sach 
conveyance, the 6 & 7 ^. 4, c 99, entitled the sub-lessee, upon com- 
pliance with the provisions of this act, t. e. upon payment of bis pro- 
portion of the purchase-money, &&, to a conveyance of " the feesim- 
ple and inheritance " in the lands sab-leased. There can be no doabt 
that ** the fee- simple and inheritance " include the royalties ; and this 
being so, and the church being required by the 3 & 4 FP. 4, to con* 
vey '*the fee-simple and inheritance" by a settled form of convey- 
ance, the same in every case, as of course conveys the royalties to the 
immediate purehaser. The 6 & 7 fF. 4, c 99, gives to the petition- 
ers a right precisely similar as against the respondent, to that which 
the respondent had under the former act, as against the church ; it is 
therefore submitted, that he must convey to the petitioner, upon pay- 
ment of their proportion of the purchase -money, the royalties of their 
portion of the lands. 



Mr. Haichellf Q. C, contra^ submitted that the construction insisted 
on by the petitioners would interfere with the express contract be- 
tween landlord and tenant, which could not have been intended by the 
legislature ; and that the sub-tenant's right under the 6 & 7 of ^. 4, is 
simply to have in perpetuity that which he previously possessed only for 
a term. Upon the other construction, the very lowest in the scale <ii 
derivative interests would alone be entitled to the fee-simple and inheri- 
tance, discharged from the conditions subject to which, and by which 
such derivative interest was obtained and held, and leaving the snperior 
tenants mere rent- chargers. Mr. Lyne, in his work on Ecclesiastical 
Leases, treating upon this question, p. 141, gives it as his opinion, that 
as the sub-tenant's right to a conveyance or a perpetual estate, *' b ex- 
pressly founded on the iotiea quoties covenant for renewal, it is not to 
be presumed that the legislature intended to give to the nnder-tenint 
'< anything but the lands, tenement^, and hereditaments covered by that 
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<< covenant ; and that consequently when the mines or royalties are ex- AprH 1839. 
<<ceptedy he cannot be entitled to call for a conreynnce of them.** ^"^"V^^ 

BYRNE 

Wednesday, April 24M. Huoo. 



Thb Master of the Rolls, having taken time to consider the mat- 
ter of the foregoing petition, now said, — 

The petition in this case is presented under the 3d section of the 6 & 7 
of W, 4, c 99, and raises a question upon the Church Temporalities 
Act. The petitioners are under-tenants of the respondent, by lease for 
21 years, with a toties quoties covenant for renewal, of a portion of cer- 
tain lands in the county of Wicklow, demised to the respondent for 2 J 
years by the Archbishop of Dublin. Under the 3 & 4 of ^.4, c. 37, 
the respondent has become the purchaser of the fee and inheri- 
tance in the lands so demised to him by the Archbishop, and has 
accordingly obtained a conveyance from the Archbishop and the 
Ecclesiastical Commissioners, of the fee and inheritance in those 
lands. In the original lease to the respondent, the royalties were 
excepted and reserved, according to the right which the Bishop then 
had ; but these royalties are now included in the conveyance to the res- 
pondent, the Bishop being required by the act of parliament to convey 
the fee and inheritance. 

The Petitioners now call for a conveyance to them from the respond- 
ent, of the perpetual estate in the lands sub* let ; and pray that the con- 
veyance from the respondent may be with such exceptions and reserva- 
tions only as are contained in the conveyance to the respondent from 
the Bishop and Commissioners. 

It is admitted, that the petitioners, on payment of their proportion of 
the purchase money, and any arrear of rent and renewal fines that may 
be due from them, are entitled to a conveyance, from the respondent, of 
the perpetual estate in the lands which he sub-let to them. The parties 
DOW differ only about the royalties ; and the question is, whether the 
conveyance from the immediate tenant to the under-tenant should in- 
clude the royalties, as they were included in the conveyance from the 
charch to the immediate tenant ? 

According to the literal construction of the 6 & 7 FF. 4, the under- 
tenant should have from his landlord having purchased tho fee, a convey • 
ance as ample as the landlord had from the Bishop. But it has been said 
the effect of such construction would be inconvenient, and not according 
to the intention of the legislature ; and that, according to the due construc- 
tion of this act, the purchaser is bound to give to his under-tenant a per- 
petual estate in no more than the under-tenant already has for his term. 
When considering the intention of the legislature, it is necessary to 
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Aprtlj 1839. observe what has been the course of legislation on this sabject. 

The 3 & 4 of ^. 4, c. 37, s. 128, after reciting that <<it is expe- 
"dient that the tenants or lessees of the lands of Archbishops and 
<* Bishops, and other sole Ecclesiastical Corporations in Ireland, shoold 
" be empowered to purchase a perpetual estate or interest in such lands 
'< and premises," enacts that <* it shall and may be lawful for any such 
<* tenant or tenants, lessee or lessees * * * to purchase the fee- 
** simple and inheritance of and in the said lands ;" and such tenant or 
lessee having done what the act requires to be done on his part, then 
the commissioners are required (s. 136) " to execute, seal, and deliver 
" a deed of conveyance to such tenant, or lessee, of the fee-simple and 
** inheritance of the said lands," &c. The conveyance thus required 
must, of course, include the royalties ; all that the Bishop had to con- 
vey in the premises ; but the right of purchasing, and of obtaining sach 
conveyance, was by this act confined to the immediate tenant or lessee 
of the Bishop. However, the 149th section provided for the interest 
of the under-tenant, having a toHes quoties covenant for renewal from 
the immediate and superior tenant acquiring the fee, ^* that in every 
** such case, the conveyance of the fee- simple as aforesaid, of and in the 
** said lands and premises as aforesaid, to such immediate and superior 
^* tenant, shall in all courts of law and equity, and to all intents and 
<' purposes whatsoever, as to such under-tenant, Sec, be, and be deemed 
*' taken, and construed to be, a renewal by such Archbishop, or Bishop, 
*' or other Eeclesiastical person, or otherwise, from time to time, of the 
'' lease of such superior and immediate tenant, for the purposes of, and 
*' within the true intent and meaning of such covenant, contract oragree- 
** ment for renewal aforesaid." Thus, by this act, only the immediate 
tenant was entitled to acquire the fee ; but the toltes quoties covenant to 
the under-tenant was in effect rendered a covenant for perpetual re- 
newal of the several derivative interests dependent on it. 

By the subsequent act (the 4 & 5 FF. 4, c. 90), it appears the legis- 
lature deemed that the value and importance of the under-tenants* inte- 
rest had not been sufficiently considered. In the 30th section, afler 
reciting that in many cases the lands held under Bishops'-leases have 
been sub-let to under-tenants, with ioties gttoties oovenhnts for renewal; 
and that " by reason of the small interest of the first or immediate teo- 
** ants in such lands (&c), or for other reasons, they may not be desirous 
« to purchase the fee- simple and inheritance therein," it was enacted 
that the under-tenant, giving notice to the intermediate tenants between 
him and the Bishop, should be at liberty to apply for the purchase of 
the fee-simple and inheritance in the same manner as prescribed for the 
immediate tenant ; and that in case the immediate, or other superior 
tenant, should not apply for the purchase of the fee, within tweire 
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months from the date of the notice, it should be lawful for the commis* Aprils 1839. 

siooers to treat with sach nodor-tenaat, " for the absolute purchase by 

*^ him, of the foe-simple and inheritance of and in the same lands" (&c.), 

upon the same terms, and in the same manner as prescribed for the 

purchase of perpetuities by any first or immediate tenant ; but subject 

nerertheless, in addition to the Eksclesiastical rent to be reserved, ** to 

^' a perpetual rent-charge, or as many perpetual rent-charges as there 

'^are tenants intervening between such Archbishop, Bishop, or other 

^^ £oclesiastical Corporation sole, and the under-tenant entering into 

<« such contract for purchase." These rents-charge to be ascertained, 

issuing and payable in the manner prescribed by the act ; and the com* 

inlsiioners to convey to the under-tenant in the same manner, and under 

the regulations prescribed by 3 & 4 of FT. 4, respecting the conveyance 

to the immediate tenant. " And immediately upon the execution of 

"such conveyance, the reversions, or respective reversion then vested in 

^ such intervening tenant or tenants shall (as respects the lands pnr- 

<<chssed), be absolutely merged and extinguished in the freehold and inhe- 

" ritance thereby conveyed to such purchaser, and the said perpetual 

*^ rent-charge or rents-charge, and the estate or interest therein, shall be 

"considered as a substitute or substitutes for the rent and reversion 

" 80 merged and exting^shed as aforesaid." 

There seems to have been, on the part of the legislature, a growing 
sense of the importance of the under-tenants' interest. At first, the 
power of acquiring the fee was exclusively confined to the immediate 
tenant Then, considering in how many cases the interest of the im- 
mediate tenant consisted of a profitprent too small to be any induce- 
ment to purchase the fee ; and that the under-tenant was the person to 
whom, by his interest in the premises, the purchase of the fee should be 
most natural and desirable ; it was determined, that at least in certain 
events, the under-tenant should be entitled to purchase and acquire the 
fee and inheritance, subject to a perpetual rent-charge for the imme- 
diate tenant, in lieu of his rent and reversion, which should be extin- 
guished and merged in the fee conveyed to the purchaser. But still, the 
application of the immediate or superior tenant, however small his inte- 
rest, was to be preferred ; and if he thought proper to make the pur- 
chase, the ander-tenant was concluded, however desirable for him such 
purchase may have been. 

Then follows the 6 & 7 IF. 4, c 99, not in limitation, but in exten- 
sion of the principle in favor of the under-tenants ; by which, after 
reciting the preceding acts, and that *^ it is expedient to extend, explain, 
" and amend, in certain respects, the provisions of the said acts," it is 
enacted (s* 1) that " it shall and may be lawful for any inferior tenant 
" or lessee^ holding any lands, tenements, or hereditaments, by virtue 
" of any lease or contract containing a toties quoties covenant for renewal 
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Aprils 1839. '* and whose next immediate landlord has, or shall have acquired a per- 

'< petoal estate and interest, &c., &c., to apply to such next immediate 
" landlord for a conveyance of a perpetual estate and interest, &&; 
<' which conveyance such next immediate landlord is required to make 
<' and execute to such inferior tenant, his heirs and assigns : prorided, 
*' that such tenant shall previously have paid, or tendered to such laod- 
<< lord or his known agent, such sum or suras of money as shall be pays- 
<< able by such tenant, as or for contribution to the purchase-money paid 
" or secured by such landlord for thepurcJiase of a perpetual estate or tfi&< 
'< rest in such lands, kc., together with all rent, and fines and fees for re- 
" newal, and all arrears thereof," &c. There can be no doubt as to Uie 
meaning of the terms ** perpetual estate and interest*' occurring in this 
section ; as in all these acts, " perpetual estate " and ^* fee* simple** 
are used synonymously. In the third section, it is enacted that 
in case of dispute between the under-tenant and his next immediate 
** landlord, or in case such landlord shall not execute to such tenant a 
** conveyance of the fee-simple and inheritance of and in such lands" &c^ 
within one month after the same shall have been duly tendered, the 
under-tenant may apply by petition ; and the 7th section gives to the 
next immediate landlord, having conveyed, the like remedies for the 
recovery of the rent reserved upon such conveyance, as any landlord or 
lessor has, or can have, for the recovery of rent payable under a demise 
by which a reversion is reserved to, or remains in such landlord or 
lessor. 

Having then observed in what manner legislation upon this snbjed 
has progressed, I am of opinion that it was the intention of the legisla- 
ture to give the privilege of acquiring the fee and inheritance 
not exclusively to any, but, as nearly as circumstances would per- 
mit, equally to all the tenants ; probably considering that in this war 
the fee and inheritance were most likely, eventually, to settle with the 
interest to which they should most conveniently and naturally belong. 
By the first section of this act, the undertenant is made a party to the 
original purchase ; he is to pay his proportion of the purchase-money 
paid as the consideration for the conveyance from the commissioners to 
the immediate or superior tenant : I therefore think, that as to the 
lands sub-let, the under-tenant is entitled to have from the superior 
tenant a conveyance of the fee and inheritance as unqualified and abso- 
lute as the superior tenant himself received. 



Order. — That it be referred to Thomas €rOold, Esq., to inqaire 
and report what is the sum which the said petitioners ought to 
contribute towards the sum paid by the said respondent, for the 
purchase of a perpetual interest in the lands and premises in the 
petition mentioned, held by him under the Archbuhop of Dab- 
lin, on obtaining a conveyance from the said respondent of the 
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fee and inheritance of tbe land demised by the indenture of April, 18S9' 
lease, bearing date the Ist day of July, 1820, in the petition 
also mentioned ; and whether any and what sum is due fior rent 
or renewal-fines, under said lease ; and upon payment to the 
said respondent, by the petitioners, of such sum as the said 
Master shall find to be properly payable for such contribution, 
and the sum, if any, due for the rent and fines, it is further 
ordered, that the said respondent do execute to the said petitio- 
ners a conveyance of the fee and inheritance of the lands de- , 
mised by said lease, bearing date the 1st day of July, 1820, 
subject to such rent as the said Master shall find to be the pro- 
per rent to be reserved : such conveyance to be prepared at the 
expense of the petitioners, and to contain only such reserva^ 
tions as are contained in the conveyance to the respondent, 
bearing date the 27th day of January, 1837, and made between 
the said Archbishop of Dublin of the first part, the Ecclesiasti- 
cal Commissioners of Ireland of the second part, and the said 
respondent of the third part; and if the parties shall difi^er as to 
the form of such conveyance, it is further ordered that the same 
be settled by the said Master ; and it is further ordered that 
tbe petitioners and the said respondent do abide their own 
cost of this order, and of the reference hereby directed. 



Thursday^ May 2d, 

INJUNCTION TO STAY WASTE— LIQUIDATED 

DAMAGES—PENALTY. 

Maxwell and others v. Mitchell and others. 

By lease of the 12th of June, 1812, between the Rev. W. Maxwell, where the les- 
of the one part, and William Mitchell, of the other part, the said W. ^p« coTenanted 

Maxwell, in consideration of the rent and covenants, granted to the said without con- 
sent in writing, 
"or that lie stiould forfeit and pay the additional rent of £60 per annum;" and 
also not to cut more turf than should be sufficient for the consumption of him>elf, hia exe- 
cutors, administrators and assigns, on the demised premises, without consent in writing, 
*'or that he, &c., should forfeit and pay the additional rent of £10, for every acre which 
** should be so cut or made into turf;" and the representative of the lessee, upwards of 
twenty years ago, sub-let without consent, and the additional rent of £50 has been regu- 
larly paid* and received ever since. The representatives of the lessor having lately filed 
their bill against the representative of the lessee, and the several under-tenants, for an 
account, and for an injunction in the nature of a writ of estrepement, now moved 
that the defendants might be restrained from selling the turf off the demised premises, 
and from burning the turf for manure ; and from cutting or converting the reclaiftied mea- 
dow land, part of the demised premises, into turf; andjrom cutting or making more turf 
ttian allowed by the original lease j being only a sufficiency for the use of one family: — 
The Court granted an injunction until the hearing, to restrain the selling of the turf, and 
burning for manure, and also the cutting the reclaimed meadow land ; but, for the pre- 
sent, refused to restrain the under-tenants from cutting turf, sufficient for their own con- 
sumption on the premises ; — the Court, however, observing, that there would be a serious 
question for the hearing of the cause. 
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May^ 1839. William Mitchell the demesne lands of Fanlkland (excepting mioei, 

trees, royalties, &c.), '* as formerly in the possession of the said Willism 
*< Mitchell and his undertenants/' sitaate, &c; to hold to the said 
William Mitchell, his executors, administrators and assigns, from the 
Ist day of May then last, for the term of thirty-one years, yielding and 
paying, yearly, and every year, during the said term, the rent or sum of 
£200, sterling, payable, &c. The said William Mitchell thereby oots- 
nanting for himself, his executors, administrators and assigns, to tod 
with the said William MaxweU, his executors, administrators and as- 
signs, that he, the said William Mitchell, his executors, administrston 
and assigns, should and would, daring the said demise, preserre, w^ 
port, maintain and keep the sud demised premises, and all imfworemeots 
made and to be made thereon, in good and sufficient order, repair sad 
condition; save and except the houses and buildings then tfaereoo, 
which the said William Mitchell should not be obliged to keep in ic* 
pair, the same being then in a dilapidated and ruinous oonditioD* Aboi 
that the said William Mitchell, his executors, adminutrators and as- 
signs, should not, and would not, during the continuance of said demise, 
set, sell, alien or dispose of the said demised premises, without the eoa- 
sent, in writing, of the said William Maxwell, his executors, admintstn- 
tors or assigns, first had and obtained ; or, should forfeit and pay to the 
said William Maxwell, his executors, administrators and assigns, the 
further additional yearly rent of £50, sterling, to be paid smd recovered 
in the like manner as the yearly rent before reserved. Also» **• that the 
<* said W*illiam Mitchell, his executors, administrators or asaigns, should 
'' not, nor would not, during the continuance of the said demise^ cot or 
<< make, or suffer to be cut or made, any part of the said demised pre- 
" mises, into turf, without the consent, in writing, of the said William 
<< Maxwell, his executors, administrators or assigns, under his or their 
" hand first had and obtained ; save and except what turf ahould be saf- 
** ficient for the consumption of the said William Mitchell, his execo- 
** tors, administrators and assigns, on the said demised premises; or 
** should forfeit and pay to the said William Maxwell, kia execators, 
*< administrators and assigns, the further additional rent of £10 sterliog, 
^ for every acre of the said demised premises which should be so cot or 
" made into turf, and so in proportion for leas than acre^" 

Mitchell was law-agent of Maxwell, and prepared the lease; and at 
the date of the lease, and for some years before, was in possession of the 
demised premises, as tenant from year to year ; but had not any ooder^ 
tenants except one, who rented from him a small houae, with the orchard 
and garden, part of the demised premises : all the other persons living on 
the lands were there only as care-takers. The demised prenises con- 
tained in or about 173 acres, and were, at that time, entirriy noder 
grass, except a small portion which Mitcb^ had broken np; and also a 
bog, in which turf had been usually made for the ase of the iesMir's />• 
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mily, when they resided there : hat part of the meadow land had been May^ 1839. 
bog, which was reclamed, at considerable expense, before the making 
of the lease. 

Mitdiell entered, and, until his death, continued in possession of the 
demised premises under the foregoing lease. By his will he devised 
and bequeathed all his property, real and personal, to the defendant, the 
Rer. A. Mitchell, who entered into possession of the demised premises, 
and without consent, but regularly paying the penal rent, sub-let the 
premises to forty-one under-tenants, who, with their families, are resi- 
dent thereon. In like manner, without consent of Maxwell or his 
representatives, the under-tenants all claim and exercise the right of 
tnrbary on the demised premises; and many of them have burned 
the turf for manure, cut it for sale, and set the turf-banks to strangers. 
By these means, not only has that portion of the premises, prop^orly to 
be used as bog, been, for the most part, cut away, but upwards of six 
acres of the reclaimed meadow land have also been cut away for turf. 

Maxwell, the lessor, having died in 1818, the bill in this cause was 
filed by his widow and the trustees of his will, against the Rev. A. 
Mitchell and his several under-tenants, stating the lease and facts already 
mentioned ; and that, notwithstanding several cautionary notices served 
from time to time upon the said Mitchell and his under-tenants, the lat- 
ter still continued cutting and selling the turf, and burning it for ma- 
nure, insisting that they were entitled so to do. The plaintiffs submitted 
that cutting the reclaimed meadow land was destructive waste ; and that 
BQch excessive use, even of the turf-bank properly to be used for turf, 
was contrary to the true intent of the covenant in the lease, by which 
the lessee, or his representatives, were properly entitled to take only as 
much turf as would be necessary for the consumption of one family. 
That the plaintiffs were entitled to the increased rent of £10 per an- 
nam for every acre so cut or made into turf, without consent, by 
Mitchell's under-tenants; and also to compensation for the injury 
thereby occasioned ; but that the plaintiffs had been unable to discover 
the quantity and value of the turf so consumed or otherwise disposed of 
in each year. 

The bill prayed (plaintiffs waiving penalties incurred by the defend- 
ants) that the said A. Mitchell might be decreed to make compensation 
for the damage done to the reclaimed land, and to level and sow grass- 
seeds in such parts thereof as had been cut away, and to restore the 
same to the condition of meadow or pasture ground ; and that an ac- 
count might be taken of all turf cut, made or sold from the premises by 
the said A. Mitchell, or his under-tenants; and that the said A. Mitchell 
niight be compelled to pay the value thereof, or such parts thereof as 
plaintiffs might be decreed, &c, and to make satisfaction for all waste or 
injury committed or permitted on the demised premises ; and that the 
several defendants, and their under-tenants and laborers,] might be re- 
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Moy^ 1839. BtraiDed, by injunciion, from gelling any tarf cat or made on the pre- 
mises, or baroiDg the same for manare, or permitting it to be remored 
or consumed outside the premises, and from catting or making more than 
they are entitled to, according to the true intent of the said indenture 
of demise; and from cutting any turf whatsoever on the reclaimed land. 
The defendant, the Rev. A. Mitchell, baring appeared, and parlia- 
mentary appearances baring been entered for all the other defendants, 
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Mr. Longfiddy on behalf of the plaintiffs, mored, on the 8th of June, 
1838, for an injunction, according to the prayer of the bill. The 
Court was then pleased to order, that an injunction should issue, 
to restrain the said Rev. A. Mitchell, and the several other defendants, 
and all persons deriving under them, from cutting, or permitting to be 
cut, any turf on that part of the lands of Faulklaod, consisting of re- 
claimed bog ; and from burning any part of the soil thereof for manure; 
and also from cutting, or permitting to be cut, any turf for sale on any 
part of said lands, demised, &c, by the lease of 1812, or for any other 
purpose, save for necessary consumption on the said demised premise! : 
unless cause, in ten days after the service of the said order on the se- 
veral defendants should be shewn, by affidavit, if the parties ahoold 
wish : the defendants to be restrained in the mean time. 

The defendant, the Rev. A. Mitchell, answered the bill, and stated, 
that, being a minor when the said W. Mitchell died, he did not 
come into possession of the demised premises for several years af< 
terwards ; that, in the mean time, the premises were managed by tnts- 
tees, who sub-let them, and regularly paid the additional £50 per an- 
num for so doing; and that, upon attaining his age, he only oontinaed 
the same course of management which he found in operation. That he 
never had any counterpart or copy of the lease of 1812, but submitted 
that it appeared from the statement of it in the bill, that at the time of 
its execution, the demised premises were in the occupation of the said 
W. Mitchell and his under-tenants. He admitted that his under-tenants 
had been authorised by hini to cut as much turf as would be necessarj 
for their own consumption upon the premises ; but denied that they had 
ever received any authority or permission from either him or his agent 
to commit any manner of waste ; and, on the contrary, that they had 
been repeatedly warned by the' agent not to commit waste. He ad- 
mitted that at the time of making the lease, the demised premises con* 
tained 173 acres ; but could not state whether or not any part of the 
premises consisted of reclaimed bog, nor whether the several acts of 
waste stated in the bill had been committed; and as to the effect of the 
covenant in the lease of 1812, and whether the plaintiffs were entitled 
to the increased rent of £10 per annum, for every acre made into turfi 
and to compensation for the injury, &c., he submitted that the same was 
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matter of law for the judgment of the coart ; and that the platntiiFs had May^ 1839, 

not by their bill shewn themselres entitled to relief in a coart of equity ; 

that their remedy, if any, was at law ; and therefore he prayed, that 90 

far as the bill sought compensation, &c., and an injunction, &c., as 

against this defendant, he might have the same benefit of the objection 

as if he had formally demurred. 

Although the defendant thus raised the question upon the effect of 
the covenant as to the turf, in the lease of 1812, he did not giro any no* 
tice of moving upon his answer, that the injunction obtained in June, 
1838, might be dissolved. But as the injunction of June, 1838, only 
restrained the defendants from cutting the reclaimed bog, or cutting for 
sale, or burning the turf for manure, &c ; and did not restrain the 
Qoder-tenants from cutting turf for their own consumption on the pre- 
mises, — 



Mr. Limgfiddy for the plaintiffs, now moved, that a writ Of injunction 
in the nature of a writ of estrepement might be directed to the Rev. A. 
Mitchell and the several other defendants, restraining them and each of 
them from committing any manner of waste on the reclaimed bog, part 
of the premises demised, &c. ; and from burning, &c &c., for manure ; 
and from catting and carrying away turf off the premises ; andjrom 
cutting or allowing to he cut or carried away^ turf off the samcy more than 
sufficient for the use of one family } and from selling or disposing of any 
tarf of the sdd bog, or letting any of the turf-banks, or any part 
thereof. 

The lease of 1812, under which the defendants derive, contains two 
covenants, among others, on the part of the lessee, his executors, admi- 
nistrators and assigns ; first, that neither he nor they should sub-let 
withoQt consent in writing, or forfeit the additional rent of £50 per an- 
oom. Secondly, that neither he nor they '< should cut or make, or suf- 
^'ferto be cut or made, any part of the demised premises into turf, 
" without consent in writing, See., first had and obtained, save and ex- 
*'cept what turf should be sn£Bcient for the consumption of the saidWm. 
"Mitchell (the lessee), his executors, administrators and assigns; or 
"should forfeit and pay the additional rent of £10 sterling, for every 
^acre of the said demised premises, which should be so cut or 
^ made into turf, and so in proportion for less than an acre." It appears 
by the affidavits, that at the date of the demise there were not any 
under-tenants on the demised premises ; and it is plain, that the con- 
tracting parties to the lease contemplated the residence of only one 
tunily on the demised premises, and that the quantity of turf allowed by 
the lease was only so much as should be required for the consumption 
(of one family. However, the defendant, the Rev. A. Mitchell, and those 
^ing on his behalf, have thought proper to sub-let the lands, and pay 
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Majff 1839. the additiooal reat of £50 a ]rear ; aod this demesne has beeo, and now 

is, sab-dirided into a set of cottier holdings, having no fewer than forty- 
one resident families. All of these, not only claim tnrbary for their 
own consumption, but set the turf-banks, and sell the turf to strangers off 
the estate, and are wasting the reclaimed land by conrerting it into tnrf. 
The plaintiflTs right to an injunction, to restrain the sale of turf to 
strangers, and the waste of the reclaimed land, cannot be dispatecL 
The only question is, whether there being a forfeit rent, the court will 
grant an injunction to restrain the under-tenants from using as much of 
the proper turbary of the estate as nmy be necessary for their own 
consumption on the premises. 

The additional rent in this case must be considered in the nature of a 
penalty, and not of liquidated damages : the language of the oore> 
nant is, '* he shall farfeii and pay.** It should be borne in mind 
that the demised premises consisted of the demesne and mansion-hoose, 
the andent residence of the lessor and his family ; that tl|e lease was 
made to William Mitchell, the agent of the lessor ; and that Uie sob- 
letting, and eztraTagant use of the turf, did not commence until after the 
death of William Mitchell. It cannot successfully be contended, that 
the resemttion of the additional rent was intended by the lessor 
as a conditional agreement that the lessee or his representatires 
should be at liberty to sub-let and use the turf as he and they 
might please. Unless the court shall be of opinion that such was 
the intention of the lessor, the additional rent cannot be regarded as 
liquidated or stipulated damages, but merely as a penalty by way of an 
additional security against the doing of that which the lessor intended 
should not be done, and the lessee covenanted for himself, his executors 
administrators and assigns not to do (a). The payment and receipt 
of the penalty may perhaps aroid an action upon the eorenanty but does 
not license the sub-letting. Astieyv, Weldon(b), In BarrtU t. Bla- 
grave (c), though a penalty of £50 per month, and forfeiture of the 
lease, were imposed on breach of the agreement, the court grant- 
ed an injunction; and in Hardy v. Martin (<Q, Lord Loughbo- 
rough said, a penalty is never considered in this court as the price of 
doing what a man has undertaken not to do. In Howard v. Hcpkynt^t)^ 
Lord Hardwicke used similar language, and made a like decision. 

No doubt, decisions may be cited, seemingly at rariance with these 
just mentioned ; and it cannot be denied that the rule upon the subject 
does not appear to be very clearly settled. However, the general pris- 
riple seems to be, that when it may be collected from the terms of the 
covenant or agreement, and the circumstances of the case^ that the iaten- 

(a) See 1 FonU. IffS, where most of the leading cases on this suhject are collected, 
(fr) SBoa.&Piil.346. (e) 6 Ve8.655; 6Ve9.104. 

(i) \ Cox, 26. (e) 2 Atk. 371. 
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tion of the parties was, that the penal rent or som speeified shoald be May, 1839. 

in the nature of liquidated damages ; there, eqnity will not restrain the 

act, bnt leave the party to enforce the terms at law. On the other hand, 

where, as in the present case, it appears that the penal rent or sum specified 

was intended not as the price for the permission of the act, but simply 

as a security against it, such penal rent or snm is not to be considered as 

liquidated damages, nor as any ground for refusing the injunction to 

restrain the act : Prebble v. Boghurst (a) ; Davies v. Penton (6) ; Huni 

V. Braum (c) ; Croly v. Mathew {d). 

The acts done by the defendants in this case are clearly waste, of the 
most Texatious and injurious kind : here is a gentleman's demesne sub-let 
in a set of very small holdings, and upwards of forty wretched cabins 
planted on it. Lord Coke lays it down that the building of an addi- 
tional house without consent is waste (e) ; and although in Lord Davy v. 
Ashwith (/) it is said, that a lessee may build a new house where none 
was before, yet it must be in every way at his own charge ; and in 
Luttrelts c{tse(jff)t it was decided, that if a m&n has estovers by grant or 
appendant to an ancient house, he shall not have them to a house which 
he new builds. It is therefore submitted that an injunction should issue 
to restrain Mitchell and his undertenants, from using more turf than al- 
lowed by the lease of 1812, t. e, more than sufficient for the use of one 
family. 

Mr. Cooke, for the defendant the Rev. A. Mitchell, contra. — This is a 
case of liquidated damages, in which the court will not grant an injunc- 
tion, but leave the plaintiffs to proceed at law. The two covenants 
nnder consideration in this case, are in the same form; they are 
both in the alternative. The lessee or his representatives were at 
liberty to take whichever branch of the alternative they pleased : either 
not to sub- let without consent in writing; or, to sub- let without consent, 
and pay for so doing, the additional rent of £50 per annum : and again, 
either not to cut, or make any part of the demised premises into turf 
without consent in writing, except what should be sufficient for the con- 
sumption of the lessee, his executors, administrators and assigns, on the 
demised premises ; or cut as much turf as the lessee and his nnder-te* 
nants might require, and pay for so doing the additional rent of £10 for 
everv acre so cnt or made into turf. It is plain, that the lessor and les« 
see contemplated the possibility of the lands being sub-let, and of a 

(a) 1 Swanst. 318. (h) 6 Bar. & Cress. 216. 

(c) 6 Law Rcc. N. S. p. 130. {d) Craw. & Dix. 87. 

(e) 1 Inst. 63. (f) Hob, 234. 

(<7) 2 Coke. Rep. 86. (a). 
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ilfay, 1839. greater qaantity of turf being made than would be saffictent for the lei- 

•ee and his assigns. They hare aooordingly settled the additional rents 
to which, in such events, the lessee or his assigns should be liable. It !» 
true, the statement of the alternative in both covenants is, *^ or, he shall 
forfeit and pay; *' but it is not said, that the lease is to be forfeited ; nor is 
there anything whatsoever to shew, that the parties intended more or less 
than that in certain events, the lessee should be liable to the additiontl 
rents. The plaintiffs have, for the last twenty years and upwards, 
been themselves treating the additional rent as liquidated damages, at 
least as to the first covenant. There never has been any application to 
restrain the defendant from sub-letting ; and for upwards of twenty 
years, the lessor and his representatives have been annually receiving, 
as of course, the additional rent stipulated, the lands being sab-let 
without consent. It is therefore submitted, that the plaintiffs are con- 
cluded by their own acts, from saying that the additional rents are not 
liquidated damages. 

The cases cited on the other side, were cases not of liquidated 
damages, but of penalties, and therefore do not apply here. The pre- 
sent case, it is submitted, cannot be distinguished from Woodward v. 
Gt^les(a); Bolfe v. Peterton(jb) ; Jones v. Green(c) ; Moloney y. Quail(d)i 
and therefore the plaintiffis should be left to proceed at law as they may 
be advised. 

With respect to the statement that the demised premises were the 
mansion-house and demesne, where the lessor and his family had usually 
resided, it may be proper to observe, that the lease describes the mansion- 
house as ruinous ; and that the premises are further described by the 
lease as being then in the possession of the said William Mitchell and his 
undertenants, 

Monday, May 6th, 



The MAtTEH of the Rolls, after reading the notice of motion, 
and stating the contents and prayer of the bill in this case, said, — 

In June, 1838, the principal defendant the Re v. A. Mitchell having ap- 
peared, and parliamentary appearances having been entered for the other 
defendants, the plaintiffs made an application, of which the present is 
only the renewal. That application was in part granted, — so far as it 
sought to restrain the sale of the turf, and the burning of it for manure, 
and the cutting of the reclaimed meadow land for turf; but was refused 
as to that part which sought to restrain the under-tenants from cutting 
as much turf as they should require for their own consumption on the 
demised premises. The Rev. A. JVlitchell has since answered the bill; 



(a) 2 Vera. 119. 
(v) 3 Y. & Jer. 298. 



(6) 2 Bro. P. C. 436, 
(d) 4 Law Fee. N. S. 107. 
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And though by his answer he has raised the question as to this being a 
case of liquidated damages, in which this court should not interfere, yet 
he has not served any notice of applying for the discharge of the in- 
janction already obtained; nor have any of the under-tenants shewn 
cause against it. 

The question raised by this case, is one which does not appear to have 
been very satisfactorily settled. The question is, when a man covenants 
or agrees with another to do or not to do a particular thing; and that in the 
event of the thing being done> or not done, contrary to the covenant, the 
covenantor shall forfeit and pay a certain additional rent, or specified 
sum, — whether such additional rent or sum specified, is to be considered 
merely'as a penalty by way of additional security and further means of en- 
forcing the prohibition; or, ifk the nature of liquidated damages for breach 
of the covenant, — in other words, as the stipulated price at which the 
covenantor shall be discharged from the restraint, and at liberty to act 
in the premises as he wills ? In Woodward v. Gi/les (a), which was a 
case very similar to the present, the court decided, that the additional 
rent was in the nature of liquidated damages ; and, therefore, refused an 
injunction, and left the parties to proceed at law. But the question waa 
not argued in that case ; and the principle of the decision (which was so 
long ago as the year 1690) seems to have been afterwards admitted or 
passed over without discussion. I do not at all mean to say, that the 
decision in that case was not the right one> nor that it should not now be 
followed ; but I think that, as it appears to have been pronounced with- 
out argument, or the valuable aid of a previous discussion by counsel, it 
cannot be regarded as a conclusive or satisfactory authority upon a diffi- 
cult question. 

In Rolfe V. Peterson (&), the reason of the ultimate decision does not 
distinctly appear. There, the landlord proceeded at law upon the cove- 
nant; the tenant suflfered judgment by default; and upon a writ of 
inquiry, several witnesses having been examined as to the damage, the 
jary assessed the damages to the amount of the penal rent. The tenant 
then, after several dilatory and vexatious proceedings, filed a bill in 
Chancery for an injunction to restrain the landlord from issuing execu- 
tion at law ; alleging that the verdict was for excessive damages, and un- 
dertaking to pay the reasonable amount of damage when ascertained. 
A noain question in that case was, whether upon an action of 
covenant brought by a landlord upon a lease, and damages therein 
assessed by a jury, there being no allegation of mistake or fraud, a court 
of Equity has jurisdiction, or ought to direct issues for reassessing those 
damages ? It was insisted that the court should not direct such an issue; 
as the quantum of damages is not the proper subject matter of equita- 
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(a) 2 Vera. 119. 



(b) 2 Bro. Par. Cas. 436. 
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May^ 1839. ble jorUdiction. But the Chancellor, Lord Camden, held that the tenant 

was entitled to be relieved against the verdict which appeared exces- 
sive ; and directed the parties to proceed to a trial at law, at the next 
assizes, upon the issae of quantum damnificaius. The decinon in 
Woodward v. Gyles does not appear to have been referred to in this 
cose, which was in 1770 — 1772; but it is plain, that Lord Camden did 
not consider the additional rent to be in the nature of liquidated dama- 
ges, as to which the parties were concluded ; and although upon appeal 
his decree was reversed and the injunction bill dismissed, the reason of the 
reversal is not stated, and may have been totidly independent of the 
question at present under consideration. But even if this case shonld 
be considered as establishing the proposition, that equity shonld oot 
restrain the landlord from proceeding upon the covenant at law, to re- 
cover the penal rent ; it does not necessarily follow, that because there 
is a penal rent, a tenant for years, drawing near the expiration of his 
term, should not be restrained from doing in excess, that which be had 
undertaken not to do. 

In Jones v. Green (a), although it is said, that the additional reat 
reserved upon the breach of covenant, is to be considered in the nature 
of liquidated damages, and not of penalty, the point of decision is 
only this, that to a bill filed by the landlord for discovery of breaches of 
the covenant in aid of an action at law, the tenant must answer, and can- 
not plead that the discovery might subject him to penalties. 

On the other hand, in the case of Barrett v. Blagrave (h\ where the 
breach of covenant was subject to an additional rent of £50 per month, 
and forfeiture of the lease, the court granted an injunction to restfaio 
the tenant. That decision, if to be followed, would be an express 
authority for an injunction in the present case ; and at least, shews that 
the general question is not to be considered as having been settled by 
the rule in Woodward v. GikSy or R{dfe v. Peterson. In the case of 
Moloney v. Quail (c)^ where there was a covenant against plooghiog 
more than ten acres, under penalty of £12 for each and every acre addi- 
tional; and the landlord having moved for an injunction, on the common 
injunction bill, the late Master of the Rolls, after stating what was 
the inclination of his own opinion, and after referring to several aathori- 
ties, concluded by saying, " that the case was not free from doubt ; and 
'^in a doubtful case, a perpetual injunction ought not to be granted f 
Le therefore refused the application. 

It is plain, that to apply Luttrelfs case^ and the other authorities of 
that class, to the case now before the court, would be to assume that 
the landlord was not a consenting party, which is the very thing in dis- 



{a) 3 Young & Jer. 298. {h) 6 Yes. 555, & 6 Ves. 104. 

{c) 4 Law. Rec. N. S. 107. 
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pote, and which is certainly not rendered more likely, by considering May^ 1839« 
what has been the conduct of the parties for soFeral years, in relation to 
the covenant against sab-letting and the additional rent thereby imposed. 
Howerer, I think the parties are not now to be concluded by that conside- 
ration ; and that there will be a very serious question for the hearing 
of the cause. 

Under all the circumstances, and considering the unsettled state of the 
anthoritiesy I will not, as against the Rev. A. Mitchell, enlarge the in- 
JDDction already granted, but I will continue it until the hearing. 



Order. — Make absolute, as against the defendant the Rev. A. 
Mitchell, the order bearing date the 12th June 1838 ; and ac- 
cordingly restrain him as in that order, until the hearing of this 
cause or further order. And let this order be without prejudice 
to that part of the former order which restrains the other de- 
fendants from doing the acts therein mentioned, until they shall 
shew cause against said conditional order : the said defendants 
not having as yet answered the bill in this cause, or shewn cause 
on affidavit against such order. Refuse so much of the plain- 
ti£F's motion as seeks an inj auction against cutting more turf on 
the lands in the pleadings mentioned, than is sufficient for the 
use of one family. 



Wednesday, May 22d. 

PRACTICE— EXAMINATION OF DEFENDANT BY A 
THIRD PERSON PROVING A CHARGE IN THE 

MASTERS OFFICE. 

Cramer v. Griffith and others. 



T. Gorman, a third person, by leave of the court, filed a charge under The side-bar 
the decree in this cause, and the receiver filed a discharge thereto. The examination of 

Master having certified for a commission in aid, Gorman examined seve- adefendant, 

annlics cnlv 
ral witnesses to prove his charge ; and it became necessary on the part between co-de- 

of the receiver to examine the defendant Griffith in support of the dis- pendants: 

, therefore, a 

charge ; but the examiner objected that there was no rule to examine third penon 
Griffith. P^''^"^ '* .. 

• charge or dis- 

charge in the 
Master's office 
and desiring to examine a defendant in the cause, must apply for liberty so to do, by motion of course. 
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Mayy 1839. Mr. Jenkins, for the receiver, now inoTed, as of conrse, for leare to 

examine Griffith, subject to all just exceptions. — [Master of the Rolls. 
Is there not a side-bar rale for this ?] — No ; the side- bar rale only ap- 
plies as between co defendants. 

Motion g^nted.* 



CRAMBR 

V, 

GRIFFITH. 



* Note. — The application, when be on notice. — See Blake t. Biake 
on the part of the plaintiff, must and others, antCj 198. 



Mondaf/y June ScL 
SURETY OF TENANT UNDER THE COURT— LI ABILITY OF. 



Meehan and Wife v. Cusack, (and two other causes). 

lea«e under the On the 9th of May last, the receiver in these causes obtained an order, 

^^^•"Id ^h^T? unless cause in ten days, to put in suit the recognizance of William 

nant remoyed Dickenson and Mark Monseratt, the sureties of William Monsentt) 

from^ th^ pre- ^^^J tenant under the court, of the house and 36 acres of the lands of 

mise« owing Grange in the pleadings mentioned. 

year's rent^and The receiver's affidavit stated, that the lease for seven years pending 

h^ obtained ^hese causes, expired on the first of January last ; that immediately 

coDditional afterwards, all the tenant's property was removed from the premises ; 

ty to put' the that William Dickenson, who appeared as a security, was the real tenant ; 

recognizance that William Monseratt, the nominal tenant, was in insolvent circnm* 

of the sureties , <.i.i !•«»»• n ^ t % i 

in suit, it fur- Stances, and confined in the sheriffti prison for debt; that the rent re- 

A^t ?PP®*'®^ served by the lease was £260 per annum ; tliat £275, being one year's 
vious arrange- rent and taxes, remained due and unpaid ; and that after several fruit- 
^e°of the ^- ^®®* applications, the usual monthly notice was duly served on both 
reties was the William Monseratt, and William Dickenson, on the 15th of January 

last. 



rea] tenant 
who enjoyed 
the premises to 
Ilia sole use 
and always 
paid the rent, 
the nominal 



Mr. Bessoneti Q.C., with whom was Mr. Christian, on behalf of Mark 
Monseratt, now came in to shew cause against the conditional order. 

Mr. M. Monseratt's affidavit, after admitting the several facts set forth 
tenant having in the affidavit of the receiver, stated, that at the time when the lands 
m^e^and be- w©**© '©•• under the court in these causes, a close intimacy existed be- 
ing insolvent; ^ween him and William Dickenson, the nominal cosurety. |Thit 
the other su- Dickenson applied to deponent, stating his having taken the said bouse 
"^^^ted^to %in *"^ '*^"^ of Grange, under the court ; and that it was agreed between the 
in therecogni- gaid Dickenson and William Monseratt, that the said William Mon- 
zance, in con- 

Jromlse of indemnity from W. D :— The Court refused to stay proceedings against M. M. 
until it should appear that a proceeding against W. D. would be fruitless. 
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seratt should be the nominal tenant, and the said Dickenson and this June, 1839. 
deponent, the sureties; and that if this deponent would agree to be such 
Borety, the said Dickenson would save this deponent harmless from all 
liabiJity. — That deponent, upon the faith of Dickenson's promise, con- 
sented to be named as surety and joined with the said Dickenson in 
the recognizance ; but that the receiver had been fully aware from] the 
commencement of the tenancy, that Dickenson was the real tenant ; 
and that William Monseratt had merely lent his name, but never inter- 
fered with the premises, nor derived any advantage under the lease. 
The affidavit further stated, that the monthly notice had not been served 
on this deponent ; and proceeded to shew want of due diligence on the 
part of the receiver, and averred, that Dickenson had sufficient property, 
oat of which the amount due might be enforced. 

The counsel said, that although the facts stated in the foregoing affi- 
davit might not, in strictness, amount to good cause against the conditional 
order ; yet the court, looking at the equities between Dickenson and Mr. 
M. Monseratt, would say that the amount due should be enforced, if 
possible, from Dickenson ; and that until proceedings against him should 
prove fruitless or insufficiently productive, Mr. M. Monseratt ought not 
to be called upon. 



Mr. Haye9y for the receiver, submitted, that no cause whatever had 
been shewn against making the conditional order absolute. The case, 
which it had been attempted to make, of want of due diligence on the 
part of the receiver, had not been made out : in fact the receiver had 
acted with the utmost diligence ; but even if it were otherwise, the very 
late decision in the case of Richardson v. Walsh (a), was an express au- 
thority to shew, that the want of due diligence on the part of the re- 
ceiver does not avoid the liability of the sureties. The receiver admits, 
that Dickenson was in fact the tenant ; but the receiver was no party to 
the alleged arrangement between M. Monseratt and Dickenson. W. 
Monseratt, the person in whose name the lease was taken out, is insol- 
vent ; the facts now before the court, plainly shew that the solvency of 
Dickenson is questionable, and that any proceedings against him might 
be fruitless. Of M. Monseratt's ability to pay the amount due, there is no 
question'; and the receiver therefore submits, that he is the proper and 
substantial object to proceed against in the first instance ; and that such 
proceeding should not be stayed. The lands will be sold under the de- 
cree on the 6th instant, and the receiver is therefore anxious to have all 
the matters of his receivership wound up as soon as possible. 

Master of thb Rolls. — It is admitted that no sufficient cause has 



(a) Ante, 14r. 
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•/tfiM, 1829. been shewn why the conditional order in this case should not be made 

absolnte. Bnt I am asked to stay proceedings against Mr. Monseratt 
until it shall appear that the amount due cannot be recovered from Mr. 
Dickenson ; because, it is said, by arrangement, the person in whose 
name the lease was taken out, and who it appears is insolrent^ merelf 
lent his name, but never interfered ; and Mr. Dickenson, who was re- 
prosented to the court as one of the sureties, was in fact the tenant, who 
had all the advantage of the lease ; and Mr. M» Monseratt was induoed 
by Dickenson to join in the recognisance, upon the distinct assnrsoce 
that Dickenson would indemnify him. 

1 abide by the rule laid down by me in lUchardMm v. WaUh, and 
think that when the rent in arrear cannot be enforced from the lenee, 
the receiFcr should not be restrained from proceeding agmnst the Bure* 
ties or either of them. In the present case, I see no reason for depart- 
ing from that rule, nor why proceedings against Mr. Monseratt should 
be stayed. The agreement between Messrs. Dickenson and Monseratt> 
with whidi the court has at present nothing to do, should, if considered, 
rather afford a special reason for the strict application of the rule: for that 
agreement was entered into in furtherance of a deceit which has been 
practised upon the court ; and when a party to such an agreement comes 
forward to ask a favor from the court, resting his application upon the 
merits of the agreement, he should be at least prepared to hear his ap- 
plication peremptorily refused. 

Disallow the cause shewn, with costs. 



Thursday, June 6^. 



PRACTICE— PETITION— NOTICE OF MOTION. 



Scott, Petitioner: Denrochb, Respondent. 



Where a peti- 
tion matter be- 
ing called on, 
there was no 
attendance on 
the part of the 
petitioner, and 
the notice of 
the application 
was therefore 
struck out of 
the list :-/lr/<l, 
that the matter 



The petition in this matter being called on, on the last petition day, 
was struck out of the list, the s<^ioitor for the petitioner not being: in 
attendance. A new notice of motion on it was then served for this day; 
but his Honor would not suffer it to be moved, and said, that as it was 
not moved on the last petition day, it was as of course dismissed; and 
therefore that the matter could not afterwards be moved without anew 
petition. 

could not afterwards be moved without a new petition. 
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Friday^ June Ith. 

PRACTICE-^-SERVING COPY OP REPLICATION— NOTICE. 

Crbmxm v. Howrotd and othen. 

Mr. Kbllbr, for the defendants, Howroyd and anotheri moTed that the repluiatioii 
the plaintiff's bill might be dismissed for want of prosecution, pnrsoant "^^^ ^ ^^ 
to the 93d general order. Since the notice of this motion the plaintiff fendants, 
filed his replication, and his solicitor served on the solicitor for the de- q/^"^ Ifl^ . 
feodants a copy of the replication, as cause agunst the motion. otherwise^ the 

The defendants' counsel submitted that they were entitled to dismiss insufficient.— 
the bill, in as much as the service of the leplication by the plaintiff's soli- ^^ JSShiocu^ 
eltor was not *'dne service thereof" under the 93d general order. By menta aa 
the 4th general order of November, 1834, « due service" was defined ly^'tare'*^ 
to mean " service on a six-clerk only ;" and prior to the 6th and 7th of seired through 
^.4, 0.74, abolishing the office of siz-derk, and the general orders of Oo- must now be 
tober, 1836, " due service" in the 9Sd general order must have meant ^^^^^^^ 
service on a six derk and by a six-clerk ; especially as the language of office, 
that rule was different in reference to the undertaking to hear the cause, 
which was thereby only required to be lodged with the defendants' six- 
clerk. By the 97th general order (November, 1834), a compared copy 
of the replication must be " duly served" on each of the defendants who 
has answered ; and it b declared that ** until such replication be duly 
^ tervedy issue shall not be deemed joined ; but each defendant shall be 
^ at liberty to proceed as if such replication had not been filed." The 
4th genend order of Ootober, 1836 (the office of six-deirk being then 
abolished), directs " that all notices, summonses, orders, and other nuU^ 
'-' ter£\ which had theretofore been served by or on the six- clerks, should 
thereafter be served through the notice office : therefore doe service of 
the replication under the 93d rule, must be service through the notice 
office, and any other must be deemed a nullity. The counsel further 
submitted that all documents should be served through the notice office : 
that in this way only could disputes as to the fact of service be avoided, 
and that there would otherwise be no means of proving the service at a 
fatare time ; there being no affidavit, nor any record of it, except in that 
office. 

Master of the Rolls. — I have looked through the orders referred 
to, and am of opinion that there has not been in this case any sufficient 
service of the copy of the replication. ^ Due service" under the orders, 
must, I think, be considered to mean service through the notice office, 
exclusively ; although that may, perhaps, impose upon the officer the 
performance uf a duty for which the schedule of fees does not provide 
any remuneration. However as the present objection is now made for 

3d t 
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JwMy 1839. tbe first time, and as the serrice of the replication in thb case appears 

to haye been according to the general practice among solictors hitherto^ 
I will noty on the present occasion, visit the plaintiff^ with soch a penaltj 
as the dismissal of his bilL But I most now desire all the practitioaen 
in this ooort to take notice that copies of replicationSy and all such notion 
and docnments as fcAmerly were serred through the six-clerk's office^ 
must be senred for the fatare through the notice office, as required by the 
general orders ; and that otherwise the service shall be deemed insuffi- 
cient. 

No rule on this motion ; but the defendants to have their costs up 
to the time of receiving the copy of the replication. 



Saturday J June 8M. 
NEW TRUSTEES— 1. W. 4, c. 60, s. 22. 



William Wallace Leog, Petitioner. 



The Court 
mude the ueual 
order of refer- 
ence to the 
Master, to ap- 
prove of fit and 
proper persons 
to be new 
trustees, of the 
will, &c. under 
1 W. 4, c. 60, 
B. 22, — the de« 
Tise to the 
trustees being 
to them and 
thesurriTorsof 
them, and the 
heirs and as- 
signs of such 
survivor, and it 
appearing that 
the trustees 
named were 
both dead ; 
that they had 
never acted, 
but had never 
declined, nor 
ever were 
called upon to 
act; ana that 
the heir-at-law 
of tbe survivor 
was resident in 
Canada. 



Mr. Whitesidb, on behalf of the petitioner, moved that a new trustee 
or trustees might be appointed under the 1st W^^c 60, s. 22, in the 
room of William M'Cance and John Stewart, deceased, tmstees named 
in the will of William Legg, dated 2d NoTOmber, 180i; or, if neces- 
sary, in the room of Thomas Alexander Stewart, the heirat-lawof tlie 
said John Stewart, the surviFing trustee named in the said will ; and for 
a reference to the Master to appoint a fit and proper person or per- 
sons, &C. ; and that petitioner might be at liberty to proceed on the ap- 
pointment, pursuant to the Master's report, without further order. 

The affidavit of Mr. Legg, verifying his petition, stated that Willism 
Legg, the testator, by his will, dnly executed, and bearing date the 2d 
of November, 1804, devised and bequeathed all his estates real and 
personal, to M'Cance and Stewart, both since deceased, their heirs and 
assigns, and to the survivor of them, upon trust to pay his debts and le* 
gaoies thereby given ; and all the residue and remainder of his estates 
to the use of deponent for life ; with remainder to the trustees and tbe 
survivor of them, and the heirs and assigns of such survivor, to preserre 
contingent remainders ; remainder to the first and other sons of depo- 
nent in tail male; with divers remainders over, and with power to the 
trustees, their heirs and assigns, and the survivor of them, to charge the 
said estates with any sum not exceeding £8000, for the younger chil- 
dren of deponent, and with any sum not exceeding £300 yearly, as a 
jointure for the wife of deponent : and testator appointed his said trus- 
teeS| and two other persons, as the executors of his said will. 
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The testator died, withont revoking or altering the aforesaid will, on Jt^e^ 16S9. 
the 20th September, 1821. The executors did not act, and administra- ^"^^"^^ 
tion, with the will annexed, was granted to deponent, on the 29th No~ '^ 

vember, 1821. The trustees never acted, but never declined, nor ever 
were called upon, to act* They were now both dead ; Stewart was the 
surnvor, and his heir-at-law, Thomas A. Stewart, was resident out of 
the jarisdictton, in Upper Canada. 

By marriage settlement, executed on the marriage of petitioner, in 
September, ] 838, petitioner charged, so far as he could, the said estates, 
flnder the powers mentioned in the will, with £300 per annum jointure 
for his wife, and £8000 for the younger children (if any) of the mar- 
riage ; and covenanted either to procure the confirmation of the charge 
by the heir-at-law of the surviving trustee named in the will, or to ap- 
ply to this court for the appointment of new trustee or trustees under 
the 1 FF. 4, c. 60, for the purpose of joining in a deed which should ef- 
fectually charge the said estates with the said jointure and provision for 
younger children. 

Master of the Rolls.—- Take the usual order. 

* See Miiehell, Petitioner, and Nixon and another, Respondents, ante 155. 



Thursda^f June ISih, 

PRACTICE— PLAINTIFF OUT OF THE JURISDICTION- 
SECURITY FOR COSTS. 

Knight and Wife v. Lord De Blaquier, Stevenson and others. 

The defendants having, on the 11th April last, obtained an order that ^^^**'®***^''^ 
all farther proceedings in this cause should be stayed, until the plain- until the plain- 
tiffs, who resided out of the jurisdiction of the court, should give secu- ^Jg^^^o^^S 

rity for COStSy the Jurisdic- 

tion, should 
nve security 

Mr. Robert Tighe^ for the plaintiffs, now moved that the Master might ">«■ costs,— an 

be at liberty to receive the Earl of Orkney as a sufficient security for that the Mas- 

cogts, upon his entering into security by recognisance. — The affidavits J5;'iiber^^ to re^ 

stated that Lord Orkney resided out of the jurisdiction, but was pos- ceive the Earl 

sessed of £4000 per annum, unincumbered fee-simple property in Ire- ^^ '^ident^ 

land. Counsel submitted that, although according to the practice of the out of the iu- 

° o * risdictioD, but 

possessed of a 
clear fee-simple estate of £4000 in this country, as security for costs, refused with costs. 
Semble, that the Earl of O., with a second surety resident within the jurisdiction, and for 
a comparatively small amount, would probahly be sufficient. 



378 CASES IN THE ROLLS. 

Jum^ 1839. Mastbr of the Rolls. — The advance of £75, upon £1650, cer- 
tainly is small ; hot it is only reasonable that as mdch should be got for 
the estate as possible ; I therefore think that the biddings should be 
BROWNE. opened upon the terms proposed. Probably some of the sporting gea- 
tlemen may be disposed to make a still farther advance npon the re- 
sale. Mr. Stokes cannot have the costs prematurely incarred by him in 
investigating the title : I have so decided in the case referred to. 

Motion granted. 



DIOBY 



TkuTiday^ July Mu 
RECEIVER— DISCHARGE OF, PENDING A REFERENCE. 

HUTCHINS V. HnTCHINS. 

The Court will In this case, Samuel Hutchins, having been appointed receiver orer 

ference as to the lands and premises in the pleadings mentioned, served the osml 

"^t^^^ notice upon Cornelius Daly, Charles Daly, Honor McCarthy, and other 

the ' discharge tenants of the said lands, calling upon them by a certain day to pay him 

But'VherrYn 1"^® •""**> \f\i\c\L he alleged to be due by them for arrears of rent, and 

consequence of threatening, in the event of non-compliance^ to distrain the lands. The 

twee?"the te- tenants served a notice in reply, stating, that they did not owe the 

nants and re- arrears of rent alleged to be due by them, if all fair credits were given; 

ceiver, the te- ^^ ^ , , 

nants ohtained and that the receiver had charged them with a higher rent than they 

f^enoe to ^e ^^^^ bound to pay. At the same time, they offered to produce tbeir 

Master, to in- vouchers and to go into an account of their rents. To this the reoeirer 

porTthe ^' objected, and distrained some of the tenants, particularly Honors 

amount of rent McCarthy, whose property was alleged to have been seized by the reoei- 

ing'the refer- ver to a large amount, and sold under the distress at great undenralaei 

ti^^ ^]^/^^ and some of it to have been bought in by the receiver and his bulifi^ for 

fendants hy their own use. The tenants having applied to this court, some of them 

tft^^\he*dis- '^^ ^^® month of February 1838, and others in the month of June 1858, 

charge of the orders of reference were made to the Master, on their behalf to ioqaire 

receiver 

wherehy the and report the rents due by them respectively,— -they undertaking to 

reference was ^^y ^p ^^^ year's rent, and to take the reference at their own expense. 

Court ordered And, with respect to Honora McCarthy, an account was directed of 

and defendant ^^® ^^"^^ ^^ ^^^ goods sold under the distress, and the profit made of 

to pay the te- them by the receiver or his bailiffs. 

of the order of Under this reference some proceedings were had before the Master^ 

^ftjl"^^' ^- ^"^ ^^® tenants, Cornelius and Charles Daly, having filed a charge id 

ings had there- the office, all their vouchers were examined and admitted by the 

^ ^'' Master, and a summons to shew cause why a summons should not 

issue to settle the draft report, was taken out by them. The reference 
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hofrerer wag adjourned, at the instance of the receiver's solicitor, nntil July^ 1839. 

the moDth of NoTember, 1838. Shortly before the time appointed for 

resuming the reference, the defendant Arthur Hotchins died ; but the 

salt hsTiog been revived, the tenants issued another summons for some 

time in the month of February 1839. In the mean time, the plaintiff 

and defendant entered into a consent to discharge the receiver, for the 

porpose, as they alleged, of taking away the jurisdiction of the court to 

grant other references on the part of other tenants on the property]; but 

the tenants alleged, that the receiver was discharged to take away the 

jurisdiction of the oonrt as to the references then pending, as they were 

likely to terminate in their favor. 

The Master having refused to proceed with the references, in conse- 
qaence of the discharge of the receiver, an application was now made on 
the part of the tenants, that the Master should be at liberty to proceed 
with the references, notwithstanding the discharge of the receiver; or that 
the tenants should be paid the costs of the obtaining of the several 
orders of reference, and, of the subsequent proceedings thereunder. It 
appeared that the administrator of the deceased defendant had brought 
actions at law against the several tenants, for the arrears alleged to be 
dae by them, and that the tenants had served a consent on the parties in 
the cause, that the references should be continued, notwithstanding the 
discharge of the receiver, and that the actions should in the mean time 
be stayed. 



Mr. Keatingey Q.G., and Mr. B, C. Llaydy for the tenants^The recei- 
Ter has been discharged with a view to put an end to this account, the 
parties in the cause well knowing that it would terminate favorably to 
the tenants. On the part of the Dalys the report was substantially ob- 
tained ; the Master having admitted all their vouchers. The court will 
not permit its orders to be trifled with in this manner, and although it 
might refuse to make similar orders of reference on the part of other 
tenants, since the discharge of the receiver, yet, that is not to prevent 
the court from giving effect to its own orders already made. At all 
CTents, if the court should be of opinion that it has no jurisdiction to 
retain the references, the tenants are entitled to full costs of all the pro^ 
ceedings, and of obtaining the original orders, together with the costs 
of the present motions. 



Mr. Collins^ contrtu — The court has no jurisdiction to retain these re- 
ferences, in consequence of the discharge of the receiver. The parties 
in the cause are not to be blamed for desiring to take the management of 
their own estate into their own hands, instead of leaving it to be ma- 
naged by this court. As to the costs, the tenants are not entitled to 
them, the orders having fallen to the ground : besides the tenants have 
not obtained their reports within the time limited by the orders. 



S80 
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Thb Majbtbr of tub Roll0.— I am of opinion, that I have so 
jurisdiction, in consequence of the discharge of the reoeirer, to retaia 
the references ; but as the parties in the cause have chosen to deprire 
this court of its jurisdiction as to the references, I think that tlie 
tenants are entitled to full costs of obtaining the original orders of refer- 
ence, and of all the subsequent proceedings thereunder, induding the 
costs of thb motion. 

Order.— Let the plainti£P and defendant, the personal representi- 
tire of the late defendant A. Hutchins, pay to the said seyeni 
tenants the costs of the orders of reference, and of all proceed- 
ings thereunder, and of this motion. 



Friday t July 5th. 

INJUNCTION TO STAY WASTE— TENANTS' INTEREST 

DETERMINED. 

Wrixon v. Condran and others. 



"Where the re- 
lation of land- 
lord and tenant 
existed be- 
tween the par- 
ties, the court 
has sometimes 
interfered by 
injunction to 
restrain waste, 
though the lo- 
euB in quo, he- 
ing the pro- 
perty of the 
landlord, was 
not any part of 
the demised 
premises : hut 
where such re- 
lation does not 
exist, the court 
will not inter- 
fere. Therefore 
where waste 
on the demised 
premises was 
commenced 
during tenancy 
and continued 
after the te- 
nancy had 
been deter- 
mined, by per- 
son.* claiming 
under the late 
tenant, the 
court, after the 



Mr. B. C. Lloyd moved for an injunction to restrain the defenduU 
from committing waste. 

The bill in this case was filed to restrain the defendants from com- 
mittfng waste, by digging turf upon the bog called the Red-Bog. The 
affidavit made to verify the bill, stated, that the plaintiff's father held the 
bog, with other premises, under a lease for one life and twenty-one 
years afterwards, and that while the plaintiff's father was in possession 
of the premises he demised a portion of the bog to Daniel M'AnliffB 
and Timothy Lyons, as tenants from year to year ; that Daniel M'AnliffB 
and Timothy Lyons, daring the continuance of the demises, contracted 
with the defendants to allow them the privilege of cutting turf npon die 
portion of the hog demised to them, and that the defendants, by virtae of 
such agreements, exercised the privilege of cutting turf upon the portions 
of the bog in the possession of the said Daniel M'Auliffe and Timothf 
Lyons. That the plaintiff, upon the decease of his father, became en- 
titled to his interest in the premises, and being desirous to regain the po»- 
session of the bog, he caused notices to qnit to be served upon the said 
Daniel M'Auliffe and Timothy Lyons, and subsequently, at the sessions 
for that district, obtained decrees in the Barrister's court in the month of 
September last, to be put into the possession of the portions of the bog so 
demised to the said Daniel M^Auliffe and Timothy Lyons. That notwith- 
standing the determination of the interests of the said Daniel M'Anliffe 

determination of the tenancy, refused to grant an injunction. 
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and Timothy Lyons, the defendants claimed the right of cutting turf Juli/f 1839« 

upon the said bog> and had recently entered upon the bog and cut a 

large quantity of turf, which they threatened to remove and use for their 

own purposes and benefit, and they had already committed much waste, 

and done great injury to the said bog. That the plaintiff had caused 

the defendants to be summoned before the Magistrates of the district ; 

but that they had declined to interfere, in as much as the defendants had 

claimed under a color of right to cut turf upon the bog ; they therefore 

recommended the plaintiff to file a bill for an injunction to restrain the 

defendants from cutting turf or committing waste upon the bog. 



Master of the Rolls. — I am sorry the Magistrates came to that 
conclusion. This is clear case of trespass, in which this court cannot 

interfere. 

Mr. n. C. Lloyd^ in continuation. — There certainly is the objection 
which the court has made to the application for the injunction sought in 
this case, but here the defendants were not originally trespassers : their 
right commenced during the subsistence of the interests of Daniel 
M'Auliffe and Timothy Lyons, who were at one time tenants upon the 
lands. The affidavit states that the bog is essential to the enjoyment of 
the plaintiff's other property in the neighbourhood, and that great waste 
has already been committed upon it. 

Master of the Rolls. — The interest of the former tenants, Daniel 
M'Auliffe and Timothy Lyons, has been determined by a decree in the 
Barrister^s court ; and, of course, all derivative interests were extin- 
guished at the same time : this, therefore, is a case of mere trespass. I 
have sometimes interfered by injunction, where it appeared that the de- 
fendants, being tenants to the plaintiff, entered and were committing 
waste upon a neighbouring bog, belonging to the plaintiff, and on which 
they bad no right to enter, or cut turf; but here there is no privity be- 
tween the parties; the defendants are mere trespassers, and, in such a 
case, I have no jurisdiction to interfere. 

No rule. 



3 E t 



382 



EQUITY EXCHEQUER, 

Saturday, April 20th. 



PRACTICE— EXHIBIT— INFANT. 



White o. Ba&er. 



Where a minor 
is a party, the 
court will not 
permit a wit- 
nera to be ex- 
amined vi'ea 
voce at the 
hearing of a 
cau8e, to prove 
a deed or exhi- 
bit, which must 
be proved in 
the office by an 
examination of 
the witne$«8 
upon interro- 
putoried. 



In this case an order had been obtained on the part of a defendanti for 
liberty to prove his mortgage on the hearing, as an exhibit, bat there 
being a minor, a party defendant in the cause, the Court refused to per- 
mit the deed to be so proved ; they, however, gave the defendant liberty 
to prove the deed in the Remembrancer's office, by interrogatories, and 
directed that, on the same being so proved, an account should be taken on 
foot of it, and also of prior incumbrances.* 



* So, in the Court of Exchequer, 
in England, where an infant is a 
party, and his interest is eoneerned, 
the court does not allow of an or- 
der to examine a witness viva voce, 
to prove a deed or exhibit ; but the 
witness must be examined in the 
ofllee, upon interrogsftories. CarU' 



tan V. BrigfUwetl, 2 Peere Wil- 
liams, 463 ; and see 2 How. Eq,Ex, 
5 J 8. 

There eaa be no examiaatioi 
vioa voce at the hearing, ia aoj 
case where a minor is a party, not 
even to prove the attested copy of 
a judgment. 



Thwriday^ April 25th. 



EVIDENCE— IMPEACHING CREDIT OF WITNESS. 



O'Kesffb and others v. Aljjss. 

renewaUhe^de- ^n ^his oase, the bill was filed praying for the renewal of a lease granted 

fendant ex- ]^y William Allen, ander whom the defendant derived, to William 

ness to prove Smith, through whom the plaintiffs claimed. The principal ground of 

no^icrupon the <^®^«"<^® relied on by the defendant was, the service of a notice upon the 

plaintiflfii, re- plaintiffs, requiring them to pay up the renewal -fines, and take out re- 

renew^aud ^ay newals, but With which, it was alleged, they had refused to comply. To 

up the renewal prove the service of the notice, the defendant examined a witness of tbe 

fines :- SemUe '^ 
that it wa.s not 

competent for the plaintiffs to read the evidence of another witness examined bj them 
in the same cause, for the purpose of proving an admission by the defendant's witness that 
he had never served the notice in question : — and Semhiej that articles should have been 
exhibited to the credit of the defendant's witness, by the plaintiffs, to enable them to im- 
peach his testimony. 
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O KEEFFE 
V. 
ALLEN. 



name of Shearmaiii who deposed to having served Ihe notice in question. Aprily 1839. 

The witness was cross-examined by the plaintiffs, as to his having made 

a statement with respect to the service of the notice, different from that 

made by him in his depositions in the cause. And a witness of the 

name of Nash was examined by the plaintiffs, with a view to shew that 

Sbearman had given a different account of the transaction on a former 

occasion. The plaintiflb further proved in the cause, an affidavit made 

by Shearman, in which he stated that, although firequently solicited 

by the defendant to depose to his having served the notice in question, 

be had refused to do so, in as much as it was not the fact that he had ever 

served such a notice. 

At the hearing of the cause, it was now proposed on the part of the 
plaintifis, to read the depositions of Shearman in answer to the cross- 
interrogatory exhibited to him by the plaintiffs, preliminary to the read* 
ing in evidenoe the depositions of Nash, which went to shew that the 
deposittoos of Shearman in the present case were quite at variance with 
his former statements as to the service of the notice in question. To 
this course an objection was taken by the defendant's counsel, upon the 
groaod of the evidence being offered for the purpose of impeaching the 
credit of the witness, which, it was insisted, ought to have been done 
by exhibiting articles of impeachment in the usual manner. 



Mr. John Marlley, Q.C., and Mr. B, C. Lloyd^ with whom was Mr. 
Warren^ Q*C., for the plaintiffs.— It is quite true, that if the object of 
the plaintifis were to impeach generally the credit of a witness examined 
in the cause, that could not be done, without, in the first instance, exhi- 
biting articles of impeachment, and obtaining an order of the court to 
examine witnesses to impeach his testimony. But here, the*object is, to 
disprove the truth of an allegation as to the service of a particular notice ; 
that is a matter of vital materiality in the cause, and we have a right to 
disprove it in any manner we can, although the doing so, might conse- 
quentially involve the discrediting of the witness who has sworn to the 
service of the notice in question. The exhibiting of articles of impeach- 
ment would not answer the object here, for under articles of impeach- 
ment, the court would not permit us to examine as to matters which 
are material to the issue ; there is always a reservation made in the 
order to examine witnesses under articles of impeachment, to the effect 
that no examination shall take place as to matters which are material 
to the cause, and the reason of this rule is, that all matters nutterial ta 
the issue can be proved in the cause itself. 



Chief Baron. — My impression as to the practice in such cases is, 
that yoQ may exhibit cross interrogatories to a witness as to his having 
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April 1839. given a different Account of the transaction oo a former occasion : bat 

then yon will be bound by the answer the witness gives; if he admits 
he has given a different account of the transaction, you have the full 
benefit of his admission ; but if, on the other hand, he denies that he 
has done so, you cannot, without having previously exhibited articles of 
impeachment, examine another witness in order to contradict him on a 
point which is not in issue in the cause, viz., as to his having at some 
other time made statements at variance with hb present testimony. 



O KEKFPE 

V, 

ALLEN. 



Richards, B.— The difficulty here is, that the service or non- service 
of this notice is a matter material to the issue in the cause; it oertaiulj 
is true, that a witness cannot be produced to contradict another, as to 
a matter wholly irrelevant to the issue ; but it would seem to me at fint 
view, a hard thing that the plaintiffs should not be at liberty to disprove 
the truth of an allegation as to a matter which is of vital materiality in 
the cause, although the doing so might indirectly affect the credit of a 
witness examined upon the other side. I merely, however, throw tiii$ 
out, and by no means desire to say, that my mind is made up upon the 
subject. 

Mr. Bennett, Q.C., and Mr. Collins^ Q.C., for the defendant. 

The CouiiT* called upon the defendant's counsel to say whether they 
would take an issue as to the service of the notice, which being dedined, 
it became unnecessary to determine the question as to the admissibility 
of the evidence, the Court being of opinion, that the plaintiffs were, 
under the circumstances, entitled to a decree for a renewal without 
costs.f 

* The Chief Baron, and Bighardb, Baron, 
t See the cases of Pureed v. M'SamarOy 8 Ves. 334 ; Woody. fiammerton9 Ve4«.l4J. 



The following c&bCy which occurred in Michaelmas term last, may «eiTe as an illa>- 
tration of tlie practice with respect to the mode of exhibiting articles to the credit of * 
v> itness in this Court. 

Wednesday y December 5thy 1838. 
PRACTICE— ARTICLES TO THE CREDIT OF A WITNESS. 



Murphy v, Flanagan. 

Aftif puiilica- j^p^ Serkekf/y with wliom was berty to exhibit articles of impeach- 
l)rm^Livtn to ^^^' Sergeant Greene, moved, on ment to the credit of William 
exhibit arti- the part of the defendant, for li« Flanagan, the younger, a wituess 

cles to the cre- 
dit of II witoeM!<, who, Fubxequently to hi^ examination in the caosO) had volantarily made 
an alTidavit that the entire of his evidence was false. 
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examined by virtue of a commis- 
gion had in this cause on the part 
and behalf of the plaintiff, and that 
a commission might issue to exa- 
mine witnesses upon interrogate* 
ries in support of said articles, and 
that the defendant might be at li- 
berty to examine witnesses by inter- 
rogatories, under said commission. 
The affidavit upon which this 
motion was grounded, stated, that 
the suit was instituted for the spe- 
cific performance of a parol agree- 
ment to lease certain lands: that 
the terms of the agreement were, 
principally, made out by the evi- 
dence of the witness whose testi- 
mony was about to be impeached, 
and that subsequently to his exa- 
mination in the cause, the witness 
bad voluntarily made an affidavit 
before a commissioner that the en- 
tire of the evidence which he had 
given was false. The principal 
object of the motion was to bring 
this affidavit under the notice of 
the conrt. Publication had passed, 
and the cause was in the term-list, 
for hearing. 

Mr. LanSf with whom were 
Mr. Blackburne, Q. C, and Mr. 
Collins, Q. C, contra, for the plain- 
tiff, objected to this as an attempt 
to re-examine a witness upon the 
same matters to which he had been 
examined in chief, for such wonld 
be the effect of proving an affidavit 
relating to the points in issue. 
This cannot be done, Achber v. 
Shipley, 5 Mad. 467. Besides, in 
all the cases in which applications 
of this kind have been made, it has 
been for the purpose of proving a 
mere statement or declaration of the 
witness at variance with his testi- 
mony, but here the application is 
for the purpose of proving a con- 
tradictory affidavit. He also ob- 
jected to the motion as too late, 
being after the cause was in the list 
for hearing, and referred to Kirk- 
land V. Smith, 1 Hog. 397, as an 
authority to that effect. 

Mr. Berkeley, in reply. — The no- 
tice in this case follows the cases of 



MURPHY 



FLANAGAN. 



PigoU V. CroxhaU, 1 Sim. & St., J)ee. 1838. 
467, anil White v. Fussell, 1 V. 
and B., 151, where matters affect* 
ing the credit of the witness, and 
not material to the issue in the 
cause, were allowed to be proved. 
No attempt is made here to re- 
examine : the making of the affida- 
vit alluded to is a substantive fact, 
going directly to the witness's cre- 
dit, and not ad idem with the issue 
formerly examined to. We do not 
rely upon the affidavit to contradict 
the evidence in chief: we bring it 
forward only as a fact to impeach 
credit, and, in this point of view, 
Pigott V. CroxhaU is directly in 
point But the proper time to ob- 
ject to the proof of sucli a matter, 
would be at the hearing of the 
cause, when an application may be 
made (if deemed adviseable) to sup- 
press the depositions proving the 
swearing of the affidavit. At pre- 
sent, we are entitled to the order 
we seek. Then, as to the time of 
making the motion, it can only be 
done in this country after publica- 
tion passed, Kirkland v. Smithy 
1 Hog. 397 ; the hearing will not be 
delayed, as there is no other long- 
cause day in this term, and we will 
undertake that publication of the 
depositions to credit shall take 
place before the first day of next 
term. 

Pennefather, B.— After pub- 
lication has passed, I consider this 
to be very nearly a motion of course. 
1 think the defendant is entitled to 
bring before the court matters af- 
fecting the credit and character of 
a witness, which are not material to 
the issues in the cause. As to the 
distinction which has been taken 
between the present and other ap- 
plications of a similar nature, I can 
see no reason why this, which is a 
declaration made upon oath, should 
not be proved in an examination of 
this kind, just as well as a declara- 
tion made not upon oath. Therefore 
grant the motion, and let the de- 
fendant be at liberty to prove mat- 
ters not in issue and not material 
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Dec 1838. 



MURPHY 
V. 
FLANAGAN. 



to the cMue ; the examinatioa to 
take place 80 that pablication may 
pass the first day of next term, and 
let pablication pass accordingly. 

Articles were sabseqaently ezhi* 
bited, under which the affidavit in 
question was proved by the com- 
missioner before whom it was 
sworn, and several witnesses were 
examined to impeach the general 



credibility of the witness; a cross- 
examination, at oonsiderableleogth, 
on the part of plaintiBF, also took 
place. The cause came on for 
hearing in the present (Easter) 
term, when the depoeitions of the 
witness in question were not of- 
fered in evidence, and the plaintiff 
being unable to make out^his ease 
without their aid, the bill was dis- 
missed. 



Note. — This court, it seems, has allowed articles to be exhibited to the credit of wit- 
nesses examined, before, as well as after, publication, ICeimy v. Tk^ Aticrme^ Gtme- 
raff How. £q. Ex. SGS. In this respect the praotioe appean to ooineide wiA that 
of the court of Chancery in England, Boning t. 8i9U, Bn&borj, 46 ; Gruief •» 
Etfidence, 143 : but, in the court of Chancery in Ireland, a different practioe pre- 
vails, as articles of impeachment of the credit of a witness cannot tJicn be exhibited 
until publication has passed in the cause, KirUmnd t. Smiik, Hog. 307. In Eng- 
land the course is to file articles to the credit of the witness, without the leave of die 
court, and then to apply, on motion, for liberty to exhibit interrogatories founded upon 
the articles, Pigott y. CroxkaU, 1 Sim. & St. 467; which motion must be made upon 
a certificate that the articles have been actually filed, Gruleg an Evidence^ 140; 
Russell V. Atkinson, Dick. 633 ; but, in this court, such articles cannot be exhibited 
without an order for that purpose having been previously obtained: the ^plicatioa 
should, therefore, be for liberty to exhibit articles of impeachment, and to examine wit- 
nesses in support of them. See also Lowrg't Bq, fix. Rnies, 59; and Horn* Eq* £x , 
870. 



Satufdayj May 1 IM. 

EXTENDING RECEIVER, under 5 & 6 R^. 4. c. 55— 
JUDGMENT— MORTGAGE. 

Waller, Petitioner, v, Blennbrhassbtt, Respondent; 

And in six other Matters. 



A mortga^ree Mr. T. B. G. Smith, Q. C, moTed to make absolute the conditional 
Tended a reoei- Order in this matter, notwithstanding an afllidaTit filed as cause against it. 
ver under the 5 ff^e petitioner Waller obtained a judgment against the respondeot, in 
to the matter Easter Term, 1816, and got a conditional order last Term, to extend 
^^ \\ ter I to^e ^^^ receiver, who had been appointed originally in one of the other mat- 
mortgage, will ters, to the matter of his petition. The affidavit which was filed 
^terwards^^to on the part of H. D*Esterre, the petitioner in the fourth matter, stated, 
get up the that by indenture bearing date the 10th of April, 1813, the respondeot 
againttt a mortgaged the lands over which the receiver was sought to be extended, to 

puisne judg- 
ment creditor 
who ^eek.-* to extend the receiver to his judgment. 
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WALLER 

V, 

DLENNER- 

HASSETT. 



Mcnre the sam of £500, and also oorecated a bond with warrant of ifay, 1639. 

tMornejy as a collateral secarity, upon which bond judgment was 

entered in Trinity term, 1817. That the mortgage and judgment 

were tubeeqaently, in June 1817, assigned to Thomas Vereker and H. 

D'Esterre, in trust, and that the said H. D'Esterre was now the surviving 

trustee, and entitled to receive the money due on said mortgage and 

judgment. That the respondent had only a life estate in the lands, and 

that H. D^Esterre caused the receiver to be extended for the payment 

of the debt, so secured by the said judgment. The affidavit further 

stated that had H. D'Esterre heen served with the order to appoint the 

receiver in the original matter, he would have opposed the same, and 

sobmitted that the petitioner Waller was not entitled to have the 

receiver extended to the nuitter of his petition, unless he should first 

redeem the mortgage. 



Mr. T, B. C. Smithy with whom was Mr. John Francis Waller^ in 
support of the motion.— -The question raised by the affidavit, namely, 
whether a receiver can be appointed over an equity of redemption, under 
the 5 fc 6 IF. 4, c 55, is one on which this court and the court of Chan- 
cery do not agree. The present Lord Chancellor, and Master of the 
Rolls, holding, that by the true construction of the act, the receiver may 
be appointed where the mortagee is not in possession of the rents (a). 
A distinction also may be taken between the case of appointing a recei* 
ver originally, and extending a receiver already appointed. — [Penne- 
FATHER, B.* Such A distinction may certainly be contended for. It 
18 very desirable that the practice of both the courts of Equity should 
be uniform, and I am therefore disposed to let this case stand over for 
the fall court.] — It may not be necessary to decide those points on the 
present motion, as it is submitted that D'Esterre was estopped from 
setting up bis mortgage against the petitioner Waller. It is not com* 
petent for him, after having extended the receiver to the matter of his 
own judgment, and thns treated the estate as one over which a receiver 
could be extended, now to turn round and oppose another bona fide 
jodgment creditor obtaining the same advantage. 

Mr. Bennetiy Q.C., and Mr. Thomas Fiizfferaldy cantrOy relied on the 
case of Halley 8^ Durand, PetiHanerSy v. Lord Langfordy Respondeni{b)y 
and insisted that if the order were made absolute, it would virtually post- 
pone the rights of the mortagee to those o( tk puisne judgment creditor, 
or compel the mortgi^ee to file his bill in order to obtain his priority. 



' Solus, 

{a) Vide Dalff v. BaUmany 6 Law Rec. 2 Ser. 107, and Smith v. Egaity I Sausse. 

and Scul. 244. 
(0 5 Law Rec. 2d Ser. 171 ; and see Deane v. Traveri, 4 Law Rec. 2d Ser. 201. 
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Mavy 1839. There was no objection to the order being made absolute, provided die 

petitioner were put under terms to admit the mortgagee's priority in 
taking the accounts. The mortgagee having extended the reeei?er 
under his jodgpnent, is now in the character of a mortgagee in~ posses- 
sion. The estate of the respondent who has hot a life interest is a very 
precarious and scanty security, and if the present order be made abso- 
lute, the mortgagee will, in all probability, lose his money. 



WALLER 

V, 

BLENNER- 

I1AS8BTT. 



Mr. Waller, in reply. — The court cannot notice him in any other cha- 
racter than that of a j ndgment creditor. Besides, the e£Fect of such terms 
would be to postpone the petitioner Waller's rights to those of a judg- 
ment creditor puisne to htm, but prior to D'Esterre's judgment. It 
would however, be the interest of all parties, to permit the mortgagee 
to be paid according to his priority, without filing a bill, the costs of 
which must eventually come out of the common fund from which they 
were all to be paid. 

The Court was of opinion that under the circumstances, D'Esterre 
ought not to be permitted to set up the mortage as a cause against the 
conditional order, and therefore, 

Made it absolute. 



Saturdmft Maiy Wih. 



PRACTICE— PETITION FOR R&HEARING. 



Faussett v. Ormsby. 



It ifl not ne- ^r* T. B. C. Smitb, Q.C, moved that this cause should be set down 

eo«8ary,by the ^ \^ re-heard. 

practice of this 

Court, that a The application was grounded upon the plaintiff's petition, whidi set 

re-hearing'^ * ^^^^ ^^® material matters appearing on the former proceedings. The 

Mhould be pre- decree was pronounced on the 16th May, 1838. 

nented within 
81 X months 

rrom the ti^me |^f , Walter Bourke, and Mr. James Blake, Q.C, for the defendant, op- 

of pronouncing > -• » * 

the decree. posed the application. In the first place, according to the rule of this 

Such a petition ^^^^ ^^® petition for a re-hearjng should have been presented within 

must be signed six months from the time the decree was pronounced. Secondly, the 

who were pre- petition, not having been signed by the leading counsel in the cause, csn- 

sent at the j^^^ j^^^ fcc USOd. 

hearing, but 

neither of them 

need be the leading counsel in the cause. 
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PomsFATHSR, B^* having consulted the Register, stated that there Jfa^, 1839. 
WM no such rule as suggested by the defendant's counsel, as to the time 
of prasenting a petition for a re-hearing in this court. With respect to 
the other objeetiony it is sufficient if the petition be signed by two 
ooonsel who were present at the hearing of the cause. Therefore, 

Let this cause be set down to be re-heard for the first hearing day 
in the next term, the plaintiff undertaking to abide such order 
as the court shall make on such re-hearing. 

* Solus, 



Tuesday^ May ] 4^ 

PRACTICE— DISMISSING BILL under 1 h 2 Vict., c. 109, s. I. 
REPLICATION— RULE TO DISMISS. 

Rev. F. Syngb v. Frost and others. 



In this case the bill was filed in November, 1837, for the recovery of Theplaintiffin 

tithe oomp9sition, and in May, 1838, the defendants filed their answer. Jom^^^tion^* 

On the passing of the act 1 & 2 c Fict, 109, the plaintiff applied for re- commenced 

lief under the 41st section, but without having dismissed his bilL On ^\^eth Jv?y 

the 8th February, ] 839, the defendanU entered the usual rule for a 1^.38, may dia' 

replication within four days after service, or the bill to stand dismissed, without pay- 

This rule was served on the 9th of February, and would have ex- ^^^^!f' 

pired on the 14th (the 10th being Sunday). On the 14th, the plain- ing the usual 

tiff entered a rule, that under the provisions of the 1 & 2 VicLy c. 109, ^cation or bm 

s. 1, the bill should stand dismissed without costs, and served notice on ^, '^^^ ^^ 

the same day that the rule had been entered, but the rule itself was not been 'entered 

served until the 15th. The defendants having proceeded to tax their ^y tl>e ^efend- 

anCa Deiore 

costs against the plaintiff, under the order of the 8th February, the entry of 

plaintiff's 
rule to dismiBs 
Mr. B, Fitzgerald^ on the part of the phuntiff, now moved that the under the ist 

sec of the 1 iSt 

taxation of the defendants' costs in this cause, under the order of the 8th 2 y^^f^ c, 109 . 

of February, should be stayed, in as much as the plaintiff's bill stood dis- ^ notwith- 

missed without costs, under the order entered by him in pursuance of application has 

the statute. Counsel also applied for the costs of the motion. tii^pldntiff ^^ 

for relief under 

Mr. Bennett^ Q.C., and Mr. T. FitzgercUdy on behalf of the defend- ^f thV^same 

ants, resisted the motion, on the ground that the rule to dismiss without statute. 

costs had not been served until the 15th of February, when the rule for a a bill does 

replication had expired ; and also, that the plaintiff had applied for relief ^f^g^^^^; 

under the act, without having dismissed his bill. the usual rule 

for a repliea- 
tior, until the costs ha^e been taxed. 

t 
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May, 1839. 

SYNOE 
FROST. 



Pennbfathbr, B. — The bill in this case would not, in my opinion, 
have stood dismissed under the order of the 8th Febraarv (e^en though 
the four days had elapsed from the senrice of the order), until the de- 
fendant had taxed his costs, as until then the plaintiff, by the practice of 
this court, might hare entered a side-bar rule to retain his bilL 

Then as to the other g^nnd upon which this motion has been resisted, 
we have allowed the plaintiffs in several cases, both at the Law and 
Equity side of the court, to dismiss or discontinue their proceedings 
under the 1st section of the 1 & 2 VicL c. 109, although they hadpreri- 
ously presented memorials for relief under the 4 Ist section of that statate. 

His Lorosbip refused to enter into any case of merits and granted 
the application, but without costs.* 



* NoTBw-The following is the 
form of the usual rule to dismiss a 
bill for want of a replication: 
" Dismiss bill unless replication in 
" four days." 

Four running days are here 
meant, at the expiration of which 
time from the service of the order, 
if no notice shall have been taken 
thereof by the plaintiff, the defend- 
ant may proceed to have his costs 
taxed, and issue an attachment for 
the amount. 

But by the present practice, the 
plaintiff may (as above intimated 
by the learned Baron), at any 
time previous to the taxation of 
the defendant's costs, without 
either filing a replication, taking 
exceptions to the answer, or 
or amending his bill, enter as of 
course a side-bar rule to retain the 
bill, on payment of lOs., being the 
costs of obtaining the Filacers cer« 
tificate of the date of filing the de* 
fondant's answer, and of the rule to 
dismiss :— and the mere entry of 
this rule has the effect of retaining 
the bill until the defendant obtain 
a second order, that the plaintiff do 
reply and pay the costs of the rule 
to dismiss, and of this order, in four 



sitting days after service, or in de- 
fault thereof, that the defendant be 
at liberty to proceed on his mle to 
dismiss, notwithstanding the role 
to retain. 

On service of this order, unless 
the plaintiff pay the costs thereiD 
mentioned, and either file a repli- 
cation, except to the answer, amend 
his bill, or apply specially to the 
court to extend the time for doing 
so, at the expiration of the foor 
days, on an affidavit of service, the 
rule is made absolute in the office, 
and the bill stands absolutely dis- 
missed. 

But in case the plaintifffile a re- 
plication without paying the costs 
of the order to dismiss, the defend- 
ant may, instead of the last men- 
ttoned rule, enter another in the 
following form ^-'' Plaintiff to paf 
<* the costs of dismiss and of thb 
*' motion in four days (fowr nUing 
'< days), or liberty to proceed not- 
<< withstanding replication filed.** 

See further upon the subject of 
dismissing a bill for want of a re< 
plication, Lowry's Eq. Ex, Eulu, 
pp. 11, 12, &C., and noies, v^^^ 
the practice is dearly stated. 
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CHANCERY. 

Thursday, May 30/A, 1839. 

ASSIGNMENT OF JUDGMENT— RELATIVE RIGHTS AND 
DUTIES OF CONUZOR AND ASSIGNEE. 

FfiRRALL V. Boyle, 



Boyle v, Ferrall. 

This was a soil for an accoant, brought by Ferrall, the conuzor of ^"®*"® ^^^^ ^ 
a judgment, agaiost Boyle & Co., to whom the judgment had been as- judgment, who 
signed, Ferrall alleging that the judgment had been paid off. to outlawry 

The principal questions discussed in the case were, first, whether the thereon, and 
conuzor of a judgment can have credit for payments made by him to the grant of the 
original connsee, after the latter has assigned away the judgment, f^nds^in '^custo- 
the assignment being regularly enrolled under the statute,* but the diam, after- 
cunozor being ignorant that such assignment has taken place. ^^ judgment, 

Secondly^ whether the circumstance that the original conuzee had ^°^^^ ^^? ,^^* 

. , tute, without 

taicen proceedings by outlawry, and got a grant in custodiam of the co- the knowledge 

nnzor^s lands in virtue of his judgment, made any difference in the case, ^or \he ^nig- 

or rendered it Incumbent on the assignee of the judgment, who had en- nee having had 

rolled his assignment, to give notice to the conuzor to discontinue all custodiam pro- 

farther payments to the oriirinal conuzee. ceedings, and 

^ ^ , ° , not having 

Thirdly, whether an assignee, who had notice that such custodiam pro- given the co- 

ceedings had been had, and who did not warn the conuzor to discontinue ^^l^^^ ° 

all payments to the original conuzee, can avail himself of the enrolment ment, was held 

of the assignment under the statute, and refuse credit to the conuzor ^ixm credit for 

for payments made by him in ignorance of the assignment. sums received 

zee subseouent 
to the assignment, out of the rents of the lands held in custodiam. 
A person taking an assignment of a judgment should require the conuzor to join, or 
should give him notice. 

* The 9 Geo, 2, c. 5., of which the " the name of the conuzees of such 

first four sections are as follows : — ** judgments, statutes-staple or sta- 

" Whereas judgments, statutes- ** tutes* merchant, or their repre- 

'^ staple and statutes-merchant, are " sentatives, which i^ often attended 

*' frequently assigned for valuable ** with very great inconveniences, 

*^ considerations, and to protect the " and the conuzee may, after such 

*^ purchase of estates, but are no " assignment, enter satisfaction on 

** more than equitable securities in ^ the record of the said judgments, 

"the hands of the assignees: and '< statutes-staple or [statutes-mcr- 

" whereas assignees of such judg- " chant, without the knowledge or 

"ments, statutes- staple or statutes* '* consent of the assignee: for rc- 

" merchant, as the law now stands, <' medy whereof he it enacted, that 

*' cannot revive or discharge the "from and after the first day of 

'* same in their own names, but in " next Easter term, where any co- 

8 F t 
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The circamstances under which the above qaestions aroM were as fol- 
lows: 

The plaintiff, Ferrall, had soccoeded, on the death of his uncle, to con- 
siderable estates in the county of Roscommou, and being in embarrassed 
circumstances, he, in 1823, executed his bond and warrant to Patrick 
Nolan, for £4>026. 8s. lOd., and went abroad, having appointed the said 
Patrick Nolan agent and receiver of his rents. 

Nolan entered judgment on the above bond, in Michaelmas, 1823, 
mrn/ «/'lHi3» and Farrell being abroad, Nolan took proceedings by outlawry against 
*^*V'TlL .7"* him, and obtained a grant in cuttodiam and an order of the court of Ex- 
lAtnt^M. cheqner, in February, 1825, on FerralFs tenants, to pay their rents to 

him as custodee. 

Nolan purchased several other judgments from other creditors of 
Ferrall, amounting to about £8960. 148. Id. He took like proceedings 
by outlawry thereon, which it is unnecessary here to state more parti- 
cularly. 

Ferrall returned to Ireland, in 1828. He found his affairs still in 

disorder, and conceiving that Nolan must by this time have been paid off 

out of the rents, he required him to come to an account. 

Trnnnaetiona Disputes ensued, pending which Ferrall was arrested, in November, 

ofFtrrall^tih^ jq28, by one Moriarty, another of his creditors, and remained in prison 

other credi' several years. 

The disputes being Ferrall and Nolan still continued, and in Janoarv, 
1829, Ferrall being still in prison, Nolan furnished his accounts, claim- 
ing a balance of £22,874. 15s. 8d., and remained in receipt of the rents. 
Ferrall protested against the accuracy of the account, and it was 
referred to one Strickland to adjust it. He made his award, 17th 
December, 1829, and thereby found, that debiting Nolan with the rents, 
the balance still remaining due by Ferrall to Nolan was £15,396. 5s. 9<i. 
on foot of all accounts up to 5th May, 1829. 

The award, however, failed in adjusting the differences between the 



tors* 



** nuzee or conuzees of a judgment 
** or judgments, statute-staple or 
'* statute-merchant, his, her, or 
*< their executors or admin istratorS; 
<* shall assign the same to any per- 
** son or persons whatsoever, such 
" con usee or conuzees, his, her or 
<* their executors or administrators, 
" shall also perfect a memorial of 
** such assignment, under his, her 
<<or their hand and seal, upon 
<< parchment or vellum, attested by 
** two or more credible witnesses, 
^* which memorial shall contain the 



" name or names of the person or 
" persons to whom the same shall 
" be assigned, and the sum or sums 
*^ of money mentioned in such as- 
" signment or assignments to be 
'' remaining due and unsatisfied 
** upon such judgment or jodgroeots 
** statute-staple or statute-merchant, 
*' with the day and year when such 
*^ assignment or assignments is, are, 
« was or were perfected, and that 
*^ one of the witnesses to such me- 
'* morial, who shall be a witness to 
" the assignment of such judgment^ 



CASES IN CHANCERY. 



393 



FCRRALL 

V. 

BOYLE. 



parties. Ferrall wished to strike oflF an item of £3000, and other large May^ 1839. 
gams, from the credits to Nolan. Nolan, on his part, said, that the 
above-mentioned judgment of 1823 (concerning which the questions 
DOW arose in the present suit) had been wrongly omitted by Strickland 
in taking the account. 
In order to accommodate matters, a deed was executed by Ferrall and Deed of July, 

1831 

Nolan, bearing date 30th July, 1831, by which it was agreed that the 
£3000, objected to by Ferrall, should be struck off; and, on the other 
hand, that the said judgment of 1823 should be brought into account; 
and it was further agreed that if Ferrall should procure his other ere* 
ditors to take their demands by instalments out of the residue of the 
rents, after payment of £3000 a- year to Nolan, Nolan was to accept 
that sum yearly, until his demands should be paid off, but without pre- 
judice to the custodiam obtained by him. 

Ferrall still remained in prison. The proposition contained in the 
above deed, as to paying £3000 a-year only to Nolan, did not appear to ^ 

have been carried into effect, but a deed, bearing date 25th June, 1834, 1834. ' 

was executed, by which Ferrall, in order to raise money to pay off his 
creditors, vested his property in O'Connor and Veevers, as trustees, 
who were to pay Nolan £2500 a-year (which he agreed to accept, in- 



^ statute -staple or statute-mer- 
'^ chant, shall make an affidavit at 
*' the foot of such memorial of the 
**true perfection of such assign- 
'^ment and memorial, before the 
** respective o6Scer or officers where 
"such judgment or judgments, 
" statute-staple or statute-mer- 
^* chant, is, are or shall be entered, 
" his or their legal deputy or de- 
" pQties, or before any one of the 
"judges of the Four-Courts, in 
^* Dublin, or before any one of the 
** judges of His Majesty's courts at 
" Westminster, who are respect- 
** ively hereby empowered to take 
"such affidavit, which memorial 
** and affidavit shall be lodged in (he 
"proper office where such judg- 
*^nient, statute-staple or statute- 
*^ merchant, is or shall be entered : 
"and the several officers of the 
** said courts are hereby required 
*^ to enter such memorial of such 
** assignment, statute-staple or 
'* statute-merchant, in a roll or rolls 
** of parchment or vellum, to be 
*'kept for that purpose in such 
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respective office or offices where 
such judgment or judgments, sta- 
tute-staple or statute merchant, 
is, are or shall be entered : and 
such officer or officers is and are 
hereby required to indorse on 
such assignment or assignments 
the day of the month and year, 
and hour of the day, whereon 
such memorial or memorials was 
or were so lodged and proved : 
and for the more easy and speedy 
method of finding such assignment 
or assignments, such respective 
officer or officers shall enter the 
number and roll where such as- 
signment or assignments is or are 
registered, at the foot of each 
respective judgment or judg- 
ments, statute- staple or statute- 
merchant, so assigned; for all 
which indorsements, entries and 
affidavits upon such respective 
memorial the sum of six shillings 
and eight- pence shall be paid, 
and no more. 

" II. And be it further enacted, 
that from and after such ti.ue as 
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^lont'i roiled 
on aniiwtte>i, 
31.*/ ./fi/y, 
1834. 



May, 1839. stead of £3000) until hU demand was paid off. Nolan was to fiM»litate 

the raising of £15,000 to pay off creditors, by giv^iog priority to tbd 
persons advancing it, and Messrs. Stewart and Kincaid were appoiatcd 
to receive the rents for the trustees. 

Money was accordingly afterwards raised, by way of aanoitiet on the 
estates. Nolan joined in the securities to the annoitajits, directing 
O'Connor and Vee vers, the trustees, to pay the annuides first, and then 
his £2600 a- year, until the sums due on foot of his euatodiam should be 
paid off, and he reserved a right to resort to his grants in eniiodiam ia 
case any default should be made in paying the £2500 a-year. 

Money having been thus raised, Ferrall obtained his liberatioD fron 
prison, in August, 1 834 ; and again called on Nolan to come to an account. 

Nolan had continued in receipt of Ferrall's rents until the eoaveyanoe 
to O'Connor and Veevers, as trustees, and the appointment of Stewart 
and Kincaid, as receivers* Subsequently to that date, he receired seversl 
sums through their hands, on foot of the rent- chaise or annniiy of 
£3000, afterwards reduced to £2500 by the deed of June 1834. These 
payments by Stewart and Kincaid continued down to 1st Deceaiher, 
1834, although Nolan had, in the mean iivae, as will be mentioned hers> 
after, assigned away the judgment of 1823. 
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such memorial or memorials of 
such assignments shall be entered 
on such roll as aforesaid, it shall 
and may he iaufulfor the assign 
nee or assignees of such judg- 
ment or judgments, 8tatute-sta«. 
pie or statute-merchant, his, her 
or their execntors, administrators 
or asitigns, and for no oilier person 
or persons whatsoever, to revive 
sill I i judgment or judgments, 
statute staple or statute-mer* 
chant, from time to time, in his, 
her or their own name or names, 
and take out one or more execo« 
tion or executions on the same, 
in the name or names of such as- 
sigiu-e or assignees, his, her or 
tiii'ir executors or administrators, 
and to sue forth execution or ex- 
ecutions thereon, reciting the spe* 
cinl matter, and also to discharge 
and rdease ihe same: and also in 
his, her or their own name or 
names, to enter satirfaction on 
the record of such judgment or 
judgments, statute- staple or sta- 
tute-merchant, in as ftdl and am- 
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pie a manner, to all intents and 
purposes, as if the connaee or co- 
nnxeea of such judgment or judg- 
ments, statute-staple or statate- 
merchant, his, her or their exe- 
cntors or administrators, oould or 
might do ; and that the conusor 
or conusors of such judgment or 
judgments, statute-staple or sts- 
tute*merchant, his, her or their 
executors, administrators or as- 
signs, may, vponpaymenitosuAaS' 
mgnee or ssa^gnee^ plead pay meid 
specially to such assignee or as- 
signees : And that such assignee 
or assignees, their executors or 
adminbtrators, may, Icom time 
to time, assign the fnMO% over in 
manner aforesaid, and such asp 
signment or assignments shall be 
proved and registered in the res- 
pective offices in manner as afore- 
said : and such assignee or asi»^- 
nees may revive and sse out ex- 
ecution or execntioBSy in their 
own name or names, and dis- 
charge and adaiowiedge satis- 
faction on such judgiBCBt or judg- 
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Pesdiag the above transactioaB between FerraH and NolaiH the latter, 
who WM also in embarraased circmnstancesy had been raising money on 
ktt own aeooant, by varioas means, and without the knowledfpe of 
Femll, had assigned the judgment of 1823, by way of pledge^ to 
secure advances made to himself, and had also made over, for the like 
porpose, his right to receive the £2500 a-year. 

These transactions between Nolan and his own creditors, so far as re- 
lated to the judgment of 1823 (now in qaestion), were as follows :— - 

Ob the 9th January, 1833, Nolan, behig then indebted to Brown and 
Co. in a som of £1400, in order to secure the same> by deed assigned 
the judgment of 1823 to them, by way of pledge, and in that deed al- 
leged that the whole sum of £4026. 88. lOd., Irish currency, remained 
doe by Feirall on foot thereof. 

On 18th July, 1833, another assignment of the judgment took place, 
Nolaa having paid o£F Brown and Co. their £1400, by raising a sum of 
£1900 from one Robert Gray, and in order to secure the latter sum, 
Nolan procured Brown and Co. to join him in making this last- mentioned 
assignment to Robert Gray, the deed stating that £3844* 7s. 2d:, Bri- 
tish, was then due thereon by Ferrall, for principal, interest and costs. 



Mm^ 1839. 




Transactions 
between Nofan 
and his own 
creditors. 

Jan. 183.3. 
First a-uiffn' 
ment of the 
Judgment. 



Jutif, 1833. 
Second a»- 
signment of 
the judgment. 



^^ments, statute- staple or statu te» 
*^ merchant, in manner aforesaid. 
" any law, usage or custom to the 
"contrary in any wise notwith- 
^ standing. 

'^III. Provided always, that the 
^conuzor or conazors of such 
"judgment or judgments, statute- 
** staple or statute-merchant, his, 
** her or their heir^, executors or 
"administrators, shall have the 
^same remedy and defence^ both 
" in law and equity against the as- 
**signee or assignees of such jndg- 
" ment or judgments, statute- staple 
"or statute-merchant, his, her, 
"or their representatives, which 
"Ae, she^ or they could or might 
**have had against the conuzee or 
" conasees of the same, his, her or 
" their representatives, in case no 
" such assignment or assignments 
" had been made. 

'* IV. And be it further enacted, 
" that it shall and may be lawful 
*' for the assignee or ass^ignees of 
" any judgment or judgments, sta- 
"tute-staple or statute- merchant, 



" already assigned, his, her or their 
"executors or administrators, to 
" perfect such memorial, in manner 
<* aforesaid, and to have the same 
** entered, and to revive and sue 
*' out execution or executions, and 
*< to acknowledge satisfaction in his, 
<* her or their name or names, and 
*' assign such judgment or judg* 
<* ments, statute-staple or statute- 
** merchant, in nwnner aforesaid. 

Sec. v., etseq,j relate to the law 
of distresses, and other matters. 

This act was amended by the 
first section of 25 Geo. 2, c. 14, 
which is as follows : 

** Whereas some doubts have ari- 
" sen upon the construction of an 
" act of Parliament, passed in this 
'* kingdom, in the 9th year of the 
** reign of his present Majesty, en- 
" titled an act for the more effectual 
** assignment o/judgmentSf and/or 
'* the more speedy recovery qfrentSy 
" by distress^ so far as the said act 
*< relates to the assignment of judg- 
" ments and statutes in the several 
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Nolan*s {ram* 
actions with 
Boyle if Co, 
prerioua to 
tliird as^iyn" 
ment, hhewiny 
notice to 
Hoyfe (f Co, 



On Slst July, 1834<, Nolan having been receiving advances from 
Boyle and Co., as bankers, he, in order to induce them to continne their 
advances, procured a letter from Messrs. Stewart and Kincaid, the re- 
ceivers appointed under the deed of 25th June, 1834, which was as 
follows : 

" Dear Sir, 

*' You will please mention to Messrs. Boyle and Co. that we shall pay 
^' them, pursuant to the memorandum between Mr. Kincaid and yoa, on 
<*the 1st September next, £1000; on 1st December following, £625; 
^* and every three months after, so long as we continne agents of 
" Mr. FarrelFs estates, the sum of £625, on every Ist March, 1st Jod6, 
" 1st September and Ist December following, until your costodiam ddi 
*' shall be discharged, 

'* Your obedient servants, 

*' Stewart and Kincaid." 

31st July, 1834." 



[The memorandum referred to in the above letter bore date the De- 
cember previous, and was as follows : — '' Mr. Nolan and Mr. Kiocaid, 
" to prevent further misunderstanding, have agreed to the following ar- 
*' rangement as to payments, viz., Mr. Nolan to receive, at preseot, 
" £1250 , and, on 3d March next, £750 more : on the 1st June £1000, 
" and 1st December, £1000. Mr. Nolan not to be considered as therdy 
** waiving his right to dispose of as he may think proper any surplus that 
*' may be at the end of the year after the above payments ; and ia case 
'* Mr. Nolan should, in the mean time, accept the rent-charge of £3000, 
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courts of law therein mentioned, 
for the removing of which doubts 
be it declared and enacted^ that 
every assignee or assignees of 
every judgment or judgments, 
statute staple or merchant, that 
are now assigned, or which here- 
after shall be assigned on record, 
by virtue of the said act, his, her 
or their executors, administra- 
tors or assigns, may not only re- 
vive such judgment or judgments, 
statute or statutes, from time to 
time, in his, her or their own 
name or names, and take out one 
or more execution or executions 
thereon for recovery of his or 
their demands thereon, as by the 
said act, among other things, is 



cc 
cc 
cc 
cc 
cc 
cc 
it 
u 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 



directed, but that also such oi- 
signee or assignees of such judg- 
ment or judgments, statute or 
statutes, now assigned, or here- 
after to be assigned by virtue of 
the said act, his, her or their ex- 
ecutors, administrators or as- 
signs, may brii^ an action of 
debt, or otherwise proceed there- 
on, in his, her or their own name 
or names, and be considered to all 
intents and purposes in the plaa, 
stead and condOion^ either in lav 
or in equity i ^the assignor or as- 
signors ; any thing in the said act 
contained, or otherwise, to the 
contrary in any wise notvith- 
Btanding." 
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<< nnder the deed between him and Mr. Ferrall, the above quarterly pay- JIfay, 1839. 
mentsthen to be reduced to £750. Dated 4th December, 1833." 

" Patrick Nolan. — J. Kincaid."] 

On 18th February, 1835, Farrell filed his original bill in this court, 
against Nolan, stating that the judgment of 1823 (now in question) had 
been paid oflF, and praying an account of the rents and a receiver. The p"Jl!^u ^ 
sabpcena to answer this bill was served on Nolan on the 19th February, Nolan. ]Sth 
1835; and on the following day, 20th February, 1835, a third assign- ^ ^^^* 
ment of the judgment of 1823, was made by Nolan and Robert Gray to Third assign- 
Boyle and Co. by way of pledge, to secure the re payment of £2500, judgment,20fh 
then lent by them, and also to secure such further sums as Boyle and ^^^f^"**'lft^^^^ 
Co. might thereafter advance. Robert Gray, being paid o£F by the sum 
adranced by Boyle and Co., joined Nolan in this deed, by which, there- 
fore, the legal estate in the judgment of 1823 was transferred to Boyle 
and Co., and Nolan thereby covenanted that £4205. 58. 7d., British^ 
remained due by Ferrall thereon, for principal, interest and costs. 

All the assignments were duly enrolled under the statute. 

About 1 1th June, ] 835, Nolan became a bankrupt 

On 29th July, 1835, Ferrall filed a supplemental bill, making the Supplemental 
assignees of Nolan, and also Boyle and Co., with several others, parties /u/y, 1835. 
defendants. He stated that he had lately discovered the assignments of 
the jadgment effected by Nolan, of which he stated he had never re- 
ceived any intimation until after the bankruptcy of Nolan; and that con« 
siderable sums had been received by Nolan, both before and since the 
assignment, although, in fact, the judgment of 1823 had been long be- 
fore paid off, and he prayed the same relief against Boyle and Co., in 
respect of the said judgment, as he had prayed against Nolan by his 
original bill. 

In October, 1835, Boyle and Co. answered Ferrall's supplemental 
bill, and on 24th December, 1835, filed a cross-bill against Ferrall, Cross-bill, 
stating that the judgment of 1823 had been assigned to them by Nolan f^^ u^^' 
and Gray, together with another judgment obtained by one Abraham 
Lane against the said Ferrall, and that they had paid £2500 on the se- 
curity thereof; and also stating that at least at the time of the ^rst as- 
signment to Brown and Co., on 9th January, 1833, the whole sum was 
certainly due on the judgment of 1823: that all the acts of Ferrall, 
subsequent to that time, were calculated to create the supposition that the 
money was still due thereon, and that his acts, together with the letter 
of Stewart and Kincaid, of July, 1834, whom they considered the agents 
of Ferrall, had led them to believe Nolan's statement that the money 
was still due, and they prayed that the judgment of 1823 (and also that 
of 1818) should be declared valid and subsisting for the amount of their 
demand, and that an account might be taken of the sum due by Ferrall 
on foot thereof, and of the sum due to them by Nolan, and a receiver, 
and that their bill might be taken as a cross-bill as against Ferrall. 
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Rolls order, 
on consent, 
Julff, 1830. 



Report under 
Rolls order, — 
that Nolan 
had been over* 
paid. 



[Bojle and Co/i ooansel, at the hearing, ga^e up the case as to the 
judgment of 1818, which renders it unnecessary to enter into the cir- 
camstances connected with it.] 

Before the causes were ripe for hearing, Boyle and Co., on the 12th 
July, 1836, mored, at the Rolls, for the appointment of a receiver, aod 
an order was then made, by consent, referring it to the Master to take an 
account of the sums due on foot of the custodtam proceedings of Nolan 
against Ferrall, and on foot of the award of 17th December, 1829, and on 
foot of the judgment of 1 823 (that now in controversy), and the motion 
for a receiver was directed to stand over until the return of the report. 

Under that order the Master made his report, 6th January, 1838, and 
thereby found that on foot of the said award and judgment, and all deal- 
ings between Nolan and Ferrall, Nolan had been averpcad, by a sum of 
£4982. Is. 5d., giving Ferrall credit for the sums received by Nolan 
under his custodiam proceedings, and from Messrs. Stewart and 
Kincaid. 

On the 5th February, 1838, the matter was again debated, on notice 
and cross-notice, at the Rolls, when His Honor ordered that Boyle and 
Co.'s motion for sending back the report be refused, with costs, this or- 
der to be without prejudice to the rights of the parties to insist at the 
hearing that the rents received by Nolan, after the assignment of the 
judgment of 1823, ought not to be applied in pajrment thereof. 

[His Honor was said to have intimated an opinion on that occasiion, 
that Ferrall was not entitled to credit for any sums paid to Nolan after 
the date of the assignment.] 

Both causes now came on to be heard together. 



Arguments/or 
Ferrall* 



That the rulo 
is settled as to 
a mortgage, 
and that the 
easeofajudg^ 
ment is analo* 
gous. 



Mr. Warren, Q. C, Mr. Keating, Q. C, Mr. Blake^ Q. C^ and Mr. 
Guthrie, for Ferrall. 

All payments to tlie connzee, though after the assignment, are good, 
if the conusor had no notice of the assigpiiment. For though there are 
DO cases establishing this principle with regard to k judgment, yet there 
are cases on mortgages which are analogbof^ and which decide that pay- 
ments to the mortgagee by the mortgager, after assignment withook 
notice, are good: Mathews v. WaUwyn(a)\ Williams v. Sorrdl{h)i 
Chambers v. Goldwin (c) ; Norris v. MarshaU{d), 

At all events, the assignee is bound by payments subsequently made by 
the conusor, without notice of the assigpiment, where, as in this case rasft^ 
diam proceedings have been taken on the judgment, giving rights to the 
creditor independent of that judgment. For a person taking an assign- 



(a) 4 Yes. 126. 
(c) 9 Ves. 264. 



(I) 4 Te0. 389. 
(d) 6 Mad. 481. 
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ment of a judgment is bound so to act that the conuzor shall not be May^t 1839. 
made to pay twict* ^ ~ 

, , , . 111.1 i. • J FERRALli 

It would be most tnconvemeni, to hold that the conuzor ot a judg- ^^ 

ment is never to pay even a gale of interest to the conuzee, without boyle. 
sending to search whether he has assigned it away or not. The univer- ^^ inconceni' 
sal practice is, that the party taking the assignment of a judgment in- ^n'»' 
qoires from the conuzor Iiow the account stands between him and the 
conuzee. Boyle and Co. neglected to make any such inquiry, and must 
abide the consequences. 

Here Ferrall had no notice of the assignment ; but Boyle and Co. had 
Dutice of the proceedings in custodi<im. 

The letter of July 1834>, and the memorandum therein mentioned, 
gave notice to. Boyle and Co. of the proceedings in cnstodiam and of the 
deed of June 1834. 

The equity of Boyle and Co. at best can only be to the extent of the 
£2500, which they paid at the time of the assignment to them. But 
several other collateral securities were assigned t6 them at the same 
time, for the purpose of securing that £2500 : some of those collateral 
securities they have realized. It is proved in the cause, that they have 
realized £2700 by those collateral securities: therefore the £2500 
advanced by them is more than repaid : besides the assignment to them 
W2& made lis pendens. 

Nor can they rely on the two previous assignments which took place 
in 1833. Assignees of a judgment are liable to all the equities affecting 
it at the time of the assignment ; and the deed of 1831 created an equity 
which over rode all the assignments. 

Mr. Dlackburnej Q. C, Mr. W. Brooke^ Q. C, Mr. Dickson, Q. C, ArgumentHfor 
and Mr. Whiteside, for Boyle and Co. ®^*^ * ^*'- 

The analogy relied on, between a judgment and a mortgage, does not 
hold. In the case of a mortgage, the debt, which is the principal thing, 
is not assignable at law. The original mortgagee still remains the legal 
creditor ; and, therefore, payment to him discharges the debtor, unless j,^^^ ^^^ ^^^^ 
the latter had notice of the assignment. But the 9 G. 2, c. 5, makes of a mortgage 
the assigpiee of a judgment the creditor at law as well as in equity. * ^ *""* *" 
The rule which has been adopted, as to payments made to the original 
mortgagee, rests on the principle that where it is a measuring cast, he 
who has the legal right is preferred ; and, therefore, the mortgagor, 
having obtained a legal discharge by paying the legal creditor, is pre- 
ferred to the assignee who has merely an equitable title. Mati/iews v. 
Wallwyn, and Williams v. Sarrell are therefore not authorities to rule 
the case of a judgment assigned under the statute. 

3 G t 
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The case of a bill of exchaoge is a closer analogy than a mortgage^ 
becaate there the debt is legally assignable. The indorsee of a bill of 
exchange, or the assignee of a judgment, has a legal right and a legal 
remedy, which a court of equity ought not to take away from him, 
nnless he has been guilty of fraud.* Payment to a first assignee is not 
pleadable to a aeufa. brought by a second assignee; Purdon y. Purdon{a). 
Greater inconvenieneee would follow from the doctrine of Ferralls 
counsel than they allege would ensue from ours. The object of the act 
was to render judgments easily assignable. Is no assignment to take 
place until the conusor has been discovered and notice giren to him ? 
He may be abroad. Then evidence of the notice must be preserved : 
it will be a part of the title to the judgment, according to the doctrine 
of the other side- 
In January 1833, when the judgment of 1823 was assigpiied by Nolan 
for the first time, the whole sum of £4026. 8s. lOd., Irish, was dae oo 
it. That assignment was registered : if Ferrall afterwards paid sums to 
Nolan, instead of to the assignee, he paid them in his own wrong, and 
the assignee is not to suffer by that. The act says, *' the assignee is to 
be considered, both in law and in equity, in place of the assignor;' 
therefore the assigpiiee is the only person to whom the conazor is enti- 
tled to make payments, to stand good either at law or in equity. The 
act says, ^' no person but the assignee shall be able to release the debt" 
The letter of 3 1st July, 1834, is dated the same day as the deed, and 
it was obtaining that letter that was the consideration that indoced 
Nolan to execute the deed. The deed recites that a considerable sum 
was due on foot of the judgment of 1823. The deed is registered, and 
the memorial contains that recital. Thus Ferrall enabled Nolan to pot 
on the registry an acknowledgment by him that a considerable sum ns 



(a) 1 Hud. & B. 229. 
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* This suggestion was cited from 
Powell on Mortgages, 908, a. 
If the debt be a negotiable secu- 
rity, as a bill of exchange secured 
by a mortgage, the indorsee or 
assignee would, it seems, be en« 
titled to have his money from the 
mortgagor, on liquidating the 
account, though he paid before: 
because the indorsee or assignee 
has a legal right to the note, and 
a legal remedy at law, which a 
court of equity ought not to take 



*' away from him.** This is adopted 
by Coote, 375, but no case was 
cited following up the suggestion. 
The argument was answered by 
Mr. Blakej for Ferrall, by sayin^^, 
that if the anakigy held at all, it 
would only hold in the case of a 
bill of exchange, indorsed after U 
was due; in which case it woold be 
subject to the equities affecting it at 
the time of such indorsement, and 
Poweife suggestion would not bold 
good. 
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dae on the judgment. On the strength of that acknowledgment Boyle May^ 1839. 
and Co. became the purchasers. v^nr^^ 

Ferrali, by standing by, and allowing Nolan to deal with the judg- 
ment, drew in Boyle and Co. In Chambers v. Goldwin (a). Lord Eldon botlb. 
lays, " If the mortgagor is a party to a transaction authorising the aa- 
** signee to believe so mnch is due to the mortgagee, the mortgagor can- 
" not complain, if by his act the assignee is misled." 

As to the lis pendens, Gray was not a party to the pending suit : he 
was the person in whom the judgment was vested. He assigned to 
Boyle and Co. : neither assignpr nor assignee were parties to the lis 
pendens. It is true Nolan joined, but lis pendens between incnm- 
braocers shall not prejudice the conveyance of the body of the estate. 
Wortky v. Zjord Scat borough, (b) 

Boyle and Co. are purchasers for valuable consideration, without 
notice. They thought that the custodiam in the letter of 1 834 meant 
another custodiam. 

Lord Chancellor. — Whether, after an assignment of a judg- utJunt\%^^ 
nent, the assignee is bound to give notice to the connzor, is a question 
that I shall require time to consider, before I give any opinion. It is 
admitted that there ift no case reported on the point. 

Theii have been cases as to mortgages. It is said, on one side, 
that these cases must govern the present. On the other side it ia con- 
tended that judgments and mortgages stand on diflPerent grounds, be- 
caase, in the case of a mortgage, the legal interest in the debt is not as* 
signable. 

If it were necessary to decide that point, I do not see any sound dis- 
tinction between the case of a mortgage and a judgment ; but it is not 
necessary to decide that here. That is not exactly the question in this 
case. 

The question here is, whether, where the connzee has gone into po8« 
session of lands, as creditor, having issued execution on his judgment, and 
known by the assignee to be so in possession — whether notice is not 
necessary to be given by the assignee to the conozor in such a case? I 
am disposed to think it is necessary. I am not now giving judgment, 
bat I think the letter of June, 1834, and the memorandum mentioned 
in it, shew that the assignee must have known that Nolan had obtained 

a grant in custodiam. 

Tuesday, 25th June, 

Lord Chaxcbllor.— In this case it appears that the judgment was Judgment. 
acknowledged in the year 1823, for the principal sum of £4026. 88. lOd. 

(tf) Ves. 269, originally in 5 Vci. 834. (6) 3 Atk. 392. 
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May^ 1839. There ha^e been three several assignmenU of that judgment The 

first, in January, 1833, by Nulan» to Brown and Co., to secure £1400; 
secondly, by Brown and Co. and Nolan, in July, 1833, to Robert Graj, 
who advanced £190 J upon it; and, thirdly, on 20th February, 1835, it 
was again assigned by Gray, in which Nolan joined, to secure £2500 to 
Boyle and Co. 

On 18th February, 1835 (two days before ^)is last assignmeDt), 
Ferrall had filed a bill against Nolan, in which he alleged that the jodg* 
ment of 1823 had been paid off; and on the following day, the 19tli, 
Nolan had been served with subpoena to answer that bill. Howerer, 
after that he assigned to Boyle and Co. 

About June, 1835, Nolan became bankrupt ; and on 29th July, 1835, 
Ferrall filed a supplemental bill, making Boyle and Co. defendants. 

On the 24th December, 1835, Boyle and Co. filed a cross-bill; and 
an application was made by them, in the Rolls, for a receiver, on I2th 
July, 1836, when, on consent of all the parties, it was referred to the 
Master to inquire into the state of the accounts. The Master madebij» 
report, finding that a sum of nearly £5000 was due by Nolan to Ferndl, 
Nolan having been in fact largely overpaid. 

An application was then made to send back the report to the Master. 
The Master of the Rolls refused that application, because the reference 
had been made on consent ; but he intimated an opinion that the plaiD^ 
tiff in the cross- bill would not be affected by the payments made to Nolan 
after the date of the assignment of the judgment. 

I would feel great dilBctilty in differing from the Master of the Rolls, 
but I think if the case were to come before him, in the shape it has dov 
assumed, he would be of opinion with me. His opinion was only given 
in anticipation of what the case might be at the hearing. 

Now the first question which has been raised is, under the statute 9 

G. 2, c. 5, whether a payment by the conozor to the conuxee, after an 

assignment of which the conuzor has not notice, is a good discbarge 

as against the assignee ? I shall first refer particularly to the statute. 

It is entitled an act for the more effectual assigning of judgments. It 

recites tliat judgments are frequently assigned for valuable consideration, 

nnd to protect the purchase of estates; but that in the hands of the 

assignees they were no more than equitable securities, and that assignees 

could not revive or discharge them in their own names, which it recites 

to be inconvenient. 

It then recites, that after such assignment the conuzee may enter 
satisfaction on the record. Here was one mischief that the act tiras 
intended to guard against. But it does not seem to contemplate the 
case of bona fide payments by the conuzor after assignment. 

It then enacts, that when a judgment is assigned, a memorial shall be 
perfected, and an affidavit made of its due perfection. And then tbe 
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second section enacts, that after the assignment has been enrolled, it shall 
be lawful for the assignee, and for no other persoUy to revise the judg- 
ment in his own name, and to take out execution, and to discharge or 
release it. Then it proFides, that the conuzor, on payment to the as* 
signee, may specially plead payment to such assigpiee ; but it says no- 
thing of payments to the original conuzee of the judgment. That 
remains as before the act. 

The third section makes a proviso that the conozor shall have the same 
remedy and defence, both in law and equity^ against the assignee, that 
he might have had against the conuzee. 

Now this act secures the legal as well as the equitable rights of the 
conuzor. It recites that the conuzee might have entered satisfaction on 
the record, without the knowledge of the assignee, but it does not say 
that the conuzor shall not have credit for bona fide payments. 

Before the statute, the conuzee might have received payment of the 
judgment, and entered satisfaction on the record after he had assigned 
it : this would have been fraud in him ; but how could the conuzor have 
been affected by that, unless he knew of the assignment ? Again, the 
conuzee might have made a second assignment : this is provided for by 
enabling the first assignee to enrol his assignment. It regulates the 
priorities so far as its provisions are not pursued, but it leaves the equi^ 
ties of tfie parties as before. If the first assignee does not enrol his 
assignment, and if the second assignee pursues the statute, he will have 
a better title than the first assignee. The enrolment, however, does 
not appear intended to affect the conuzor with notice of the assign- 
ment. It contains no provision which would warrant the court in af- 
fecting the conuzor, or any person, with notice^ any more than 
the general Registry Act. There is nothing in the act affecting the 
rights of the conuzor, except the part I have referred to : his name is 
never mentioned in the first and second section, except where it is pro- 
vided, in the second section, that he may pay the assignee, and plead 
such payment specially ; and his rights, by the third section, are secured. 
There is nothing in the act binding the conuzor to look after the title of 
the assignee : and if we were to decide that he is to be held bound to 
look after the title of the first assignee, he must be equally bound to 
look after the title of the second assignee. There is nothing disabling 
him from discharging his own debt to his own creditor, if he does it ho- 
nestly, and without notice that his creditor has parted with his rights. 

Then, as to authority, it is agreed that there is no case bearing 
directly on the point. No precise decision has been found either here or 
in England, as to the equities which, independent of the statute, would 
arise between the assignee and the conuzor: but two cases have been 
cited as to mortgages — Matthews v. Wallwyn^a) and Williams v. Sor- 
rell(b)t which are both decisive that payment by the mortgagor to the 
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The enrolment 
of the su^sign- 
ment of a judg- 
ment does not 
operate as no- 
tice any more 
than the regis- 
try of a deed. 



(a J 4 Ve«. IIP. 



(h) 4 Vcs. 389. 
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MaVf 1639. mortgagee, after an assignment of the mortgage, bat withoot notice, k 

^■^"v"^^ good. It is contended, that the case of a judgment is different from that 

FERRALL of a mortgage; for that in the case of a mortgage there is no legal 

BOYLE. assignment of the interest in the debt, but only of the interest in the 

land. I thifik it would be difficult to sustain a distinction between the 

case of a judgment and a mortgage, on this ground. For the question 

18 as to the equities of the parties. An assignment of a mortgage is 

looked on in equity as an assignment of the debt, as well as a conreyanoe 

of th e lands. In Matthews r. Wcdltoyn (a), Lord Eldon says, <' The 

*' real transaction is an assignment of a Mt — that debt collatenJlj 

*' secured by a charge upon real estate." And in the subsequent case 

in the same volume, the same judge rules the same point, and refers to 

it as clearly settled. The last case is a very strong case on the present 

question; for the lands there were in Middlesex, and there was a 

Payment to tlie ™^o^o>^^ registered under the statute. That makes the case quite similar 

the original to the present, where the assignment of the judgment is enrolled.— 

terui assign- Sir Wm^ Grant's observations, in Jones r. Gibbons (b), are very direct 

ment of which ^^^ ^|,|g point. He says, " he who has the estate has the debt," &c And 

the mortgagor ^ *^ ... 

had no notice, again he says, *' it is difficult to say the mortgage passes and is well 

in ti^ resort '' assigpiied to one person, and yet the debt remains in another. It is 
the case of a « impossible that it can be so divided. Therefore, by the assignment of 
not^well dis- ** the mortgage, the debt necessarily passes as incident to it.** Thecas«s 

tinguished therefore as to mortiraires cannot be well distinguished from the case of 

from a mort- ^ ° ° ^ 

gage. a judgment. 

Nor is there any difficulty in adopting the rule for judgments, which 
has been adopted for mortg^es : and it appears that requiring the 
conuzor to join in the assignment is the practice. 

Speaking of mortgages. Lord Eldon says(c), " it was also supposed 
'< that in practice there is no occasion to make the mortgagor a party: 
<< but,** he adds, '* I have got all the information that 1 could, and I 
<< think I have got the best : the result is, that persons most conversant 
<* in conveyancing hold it extremely unfit, and very rash, and a very 
** indifferent security, to take an assignment of a mortgage, withoot 
*< the privity of the mortgagor as to the sum really due ; that in fact 
<< when better security cannot be got, it does happen that assignments of 
** mortgages are taken, without calling upon the mortg^agor, but that 
" the most usual case where that occurs is where it is the best secnrity 
'< that can be got for a debt not otherwise well secured.** That obserra- 
tion is very applicable, I think, to the present case. Lord Eldon goes 
on to say, that such a case "is not in the course of transferring mort- 
« gages, but of raising money upon such securities : but no conveyancer 
" of established practice would recommend it as a good title, to take ao 

(a) 4 Ves. 128. (6) 9 Tes. 411. 

(c) 4 Ves. 126. 
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<' assignment of a mortgage witlioat making the mortgagor a party, and Matff 1839. 
" being satisfied that the money was really doe." 

Now these observations of Lord Eldon are very applicable to this 
case. The proceedings in the Master s office shew the dealings between 
Nolan, and Robert Gray, and Boyle and Co. Nolan was indebted to 
Robert Gray, and had assigned him several securities ; Boyle and Co. 
vere to get all those securities assigned, and several other securities ; 
and all these, though not mentioned in the deed, were to be collateral 
securities. The deed is a general deed to get securities. 

But even if this were merely a case of payments bona fidB made by 
the conuzor, without notice of the assignment, I do not see how I could, 
on principle, distinguish judgments from mortgages. It is said that it 
would be most inconvenient if the assignee were obliged to give notice. 
Greater inconvenience would ensue if the conuzor could not make any 
payments to the conuzee, without first making a search for assignments. 
The principle contended for by the counsel for Boyle and Co. would 
equally apply against paying interest as well as against paying oflP the 
principal. It would be a most extraordinary rule to establish, that the 
owner of the estate could not pay his own creditor, without first making 
inquiries, and not only that, but that after finding one assignment he 
must look for other assignments, and then he must ascertain priorities 
between the assignees. He could not do this without running the risk of 
delaying his own creditor. Other inconveniences might be apprehended^ 
but it is not necessary to pursue that part of the subject ; for here it is 
not necessary to decide the point on the general view of the statute, 
because thi^ is a case where the conuzee had obtained a g^ant in custo* 
diam of the conuzor's lands, and subsequently entered into a deed, by 
which he was to receive £2500 a year, until his demands were paid off, 
and the assignee is fastened with notice of these facts, while, on the 
other hand, the conuzor had no notice of the assignment. 

The prayer of the original bill must be granted, and the cross* bill 
dismissed, with costs. 



%. Lib. fol 401, June 26^/i, 1839. 

Declare that the plaintiff in the original and supplemental cause 
is entitled to credit against defendants, Abraham Boyle^ Francis 
Lowe^ James Pim^ Leonard Bickerstaff] and Jonathan 
Greenwood Pirn, for all monies paid by said plaintiff to defend- 
ant, Patrick Nolan, on account of the judgment of Michaelmas 
term, 1823, in the pleadings mentioned, and said last-mentioned 
defendants declining to take any reference or inquiries as to the 
sum due on the said last-mentioned judgment, or the judgment 
for the turn of £747 Is. Od., debt, besides costs, obtained by 
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Abraham Lane against the plaintiff in the original and supple- 
mental causes, in the court of Exchequer in or as of Easter 
term, 1818, and both which said judgments are now l^aliy 
vested, by assignment, in said Abraham Boyle, Francis Lowe, 
James Pim, Leonard Bickerstaff, and J. 6. Pirn, 
Let said mentioned defendants, within one month from the date 
of this decree, enter satisfaction on the record of said judg- 
ments ; and let the defendants, William Graham and William 
Deane (the assignees of Nolan the bankrupt), deliver upon oath, 
to the plaintiff in said original and supplemental causes, all re- 
ceipts and vouchers for monies stated in the account in the 
pleadings mentioned, submitted to the arbitration of Gerrard 
Eidward Strickland, and in the possession or power of the said 
last-mentioned defendants , and let the said defendants, Graham 
and Deane, assignees as aforesaid, within one month of this de- 
cree, enter satisfaction on the record of the several judgments 
against the plaintiff in the said original and supplemental causes 
in the pleadings mentioned, which were legally vested in the 
said Patrick Nolan when he became bankrupt, &c 



Cross-cause, Reg. Lib, 402. 

Let the plaintiffs* bill in the cross-cause be dismissed, with costs, 
as to the defendant, Daniel Henry Ferrall, therein named ; and 
let the said defendant, Daniel Henry Ferrall, pay to the de 
fendants, O'Connor and Veevers, and also the defendants, 
Stewart and Kincaid, their costs in cross- cause, &c. 
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Wednesday, June 12M. 
ATTACHMENT— NOTICE OF ORDER. 

D'Arcy V, D'Arcy. 

The defendant, an executor admittinir assets in his hands to the An order made 

° , in the presence 

amoant of £2394'. 18s., filed a charge under the decree to account in of the party, on 

this cause, in April 1835, setting forth several demands which he alleged '1^;^****^^ a^ 

to be due to him out of the testator s estate, and claiming to be entitled peared by 

to nearly the entire amount of the assets admitted, on foot of his de- ^ot be 'served 

mands. To that charge, a discharge was filed ; but, after considerable "P^'^ ,^^°^ ^ 

• . • . . • ground an at- 

delay, publication of the evidence in aid of the accounts passed, without tachment for 

any proof having been o£Fered in support of the defendant's charge. In non-compU- 
that state of facts, and before the Master had made his report, Richard 

Ham, a creditor having the carriage of the decree, applied to this court, admitting as- 

on the 26th of April last, for an order that the defendant should bring sets, and or- 

in and lodge, to the credit of this cause, the assets of the testator, them in, can- 

adnotitted to be in his hands. On that motion the defendant appeared, ??^ '^^^ ^^^ 

^'^ his own de- 

and shewed the court, that since he admitted the sum of £2394. 18s. to mands set forth 

be in his hands, he had paid away the sum of £877, part of the before ^^^the^decr^e* 

mentioned sum, in discharge of debts due by the testators estate. At but not proved, 

the same time, he insisted upon his right to retain the residue of the against the is- 

assets, on account of his demands, as stated in his charge filed under the ^^ of an at- 

decree. The court was then pleased to order, that within six weeks, from non-compll- 

the date of the order, the defendant should, with the approbation of the ^"^®^ .^j^^^. 

Master, invest in Government new 3^ per cent, stock, the sum of £1517. would the court 

18s., beiug the residue of the assets, and transfer the same, with the time for bring- 

privity of the Accountant General, to the credit of this cause. >og '^ *^« ™°" 

, ney until after 

Within the time limited by the foregoing order, the defendant applied the Master 

for liberty to examine witnesses to prove his charge before mentioned, ***^ l^*^® 



re- 



not withstanding that publication of the evidence in aid of the accounts port — there 
Lad passed. The court granted the application as to some of the items of beenmireason- 
deroand stated in the charge, but refused it as to others ; and ordered, ^^^^ delay. 
that Richard Ham, the creditor having the carriage of the decree, should 
be at liberty to examine the defendant, on personal interrogatories, 
and to file a discharge, and examine witnesses to prove the same, if he 
sliould be so advised ; and that the examination of witnesses should 
close within six weeks from the date of that order. 

3 H t 
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Jum^ 1 839. Mr. Chriitianf for Richard Ham, now moTed for an attachment against 

the defendant, for not complying with the order of the 26th of April 
last — ^the time limited having expired. 

Mr. James (X Briery for the defendant, came in at the same time on 
a cross-notice, and mored that the order of the 26th of April last might 
he varied, or stayed until the Master should have made his report. That 
order had not been served on the defendant ; which, it was submitted, 
was a fatal objection to the application on the other side ; as the non- 
service of the order was good cause against an attachment for not obey- 
ing it: Anon. (a); Muilins v. lViliiamson(by — [Master of the 
Rolls. The order of the 26th of April was pronounced upon a motion 
on which the defendant appeared. Should I have made it part of that 
order, that the defendant, in whose presence it was pronounced, should 
have notice of it ? I think you will 6nd a case in which a party having 
notice of an injunction order, was attached for breach of the injunction, 
though it was not served.] — In Whitney v. Giles (e)y thekte Master of 
the Rolls said, that when a party has notice of an injunction order, and 
keeps out of the way, to avoid the service of it, ** then, on account of 
the fraud," he will be attached ; but, as it did not appear in that ease 
that the party had so kept out of the way, the attachment was refused. 
In the present case, it is not pretended that the defendant kq|»t out of 
the way, to avoid the service of the order; nor that there would hare 
been the least difficulty in serving it. 80| in Morris v. Morris(d)^ it was 
held, that an attachment should not be awarded for breach of an injunc- 
tion, where the party might have been, but was not, served with it. 

Mr. Christian^ oofil^v, cited Dasilta v. Donegal (€\ in which an 
objection similar to the present being made, was disallowed by Sir 
A. Harte. Also, in Bambridge v. CasUl (f)^ it was decided, that where 
an order is made upon hearing counsel of both sides, there is no occasion 
to serve it. 



Master of the Rolls. — I think that an order, made on a party 
after hearing his counsel, need not be served on him ; and I desire it 
may be understood generaUy, that I shall follow the rule laid down by 
Sir A. Harte, in Dasilva v. Donegal^ 



(a) S L«w Reo. 172. 

(e) 1 Law Rec. N. 8. ISO. 

(e) 3 Mol. 101. 



(b) 3 Mol. 380. 
(dj 1 Hog. 838. 
(f) Mosley, 202. 



* It is Bcarcely possible to read attentively Sir A. Harte's jodgment in I?«tf7va t. 
Donegal, as reported, without believing that some fatality has occurred to the report. 
As reported, the reasoning of the oourt is conclusive, and the decision is consistent srith 
the reasoning ; but between the reasoning and the decision, are dicta inconsistent with 
both ; and the marginal note to the case is an abstract, not of the reasoning, nor of the 
decision, but of the dicta. The counsel who cited the case, naturally followed the 
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The defendant's oonnsel farther flabmitted that, when the order of .Ttme, 1839. 
the 26th of April was prononnced, It appeared that publication of 
evidence, in aid of the accounts directed by the decree^ had passed ; and 
as the defendant's charge remained unproved, the court pronounced the 
order disregarding his demands. But the court had since been pleased 
to g^nt liberty to the defendant to prove his charge, notwithstanding 
publication having passed. The defendant's proofs were accordingly 







reporter, and merely read to the coart the marginal note and the dieia ; which, being 
received 88 the subtftance of the judgment, and agreeing with the opinion implied in hia 
Honor 'h preyioua question — *' Should I have made it part of the order that the defendant, 
in whose presence it was pronounced, should have notice of itP" — ^were admitted as an 
autfaorit]r precisely in point. But the objections in that case were essentially different 
from the omection in this. Here, the objection was, that the order to pay had not been 
served at all, though there was nothing to prevent the service of it There, an attested copy 
of the order had been personally served upon the defendant in London, and another copy 
left at his residence in Ireland ; but, it was objected that Uie service was informal nnon 
two gronnds : first, because it was out of the jurisdiction ; and second, because the order, 
beinff an order to pay money, had not been exemplified, i. e '* clothed in a piece of 

Srcnment with a piece of wax appended to it." As to the former objection, Sir A. 
arte observed [p. 105] that although the court will not permit service of subpcena out 
of the jurisdiction, to bring in a defendant for the institution of a suit, when once the 
parijf kMS appeared the case is different; that he had ther^ore ** held personal service 
** at Liter pool of the conditional decree, and of subpcena to perform the decree, to be 
good service. * The use of notice to a party is, that he may take steps to defend him- 
self. If one cannot be personally served with such notice, the ordinary course is to 
serve it on his clerk in court, or by leaving it at his last abode. That mode of notice 
^* is w^ supplied, and the end accomplished, by personal service upon the party himself, 
'' although out of the jurisdiction. Here, notice to Lord Donegal being served person- 
<< ally in London, his complaint^ ift^nv$ must be that he has had a notice, thai was a 
** better notice than he was entitled to.*' The invalidity of the first ground of objection 
having been thus clearly shewn, it would seem highly improbable a priori, that so able 
a Judge as Sir A. Harte, after securely establishing his position, would proceed to 
incomber it with other support at once questionable and unnecessary. Nor is the a priori 
improbability shaken by the fact, that in this case the needless aid, which Sir A. Harte 
is reported to ha?e appued, is an authority which was pressed upon him on the motion — 
which he noticed in very equivocal terms of respect — and which his decision contradicts. 
** In Rfder v. Kidder,^ Lord Erskine, whose authority is as good as any upon suck 
** points as these^ held that where defendant is present in court, that removes the neces- 
^* sity of personal service." — If the only objection to be disposed of had been, that 
the service being out of the Jurisdiction was informal, it would be possible, tnongh 
unlikely, that Sir A. Harte after demonstrating that in the case before him, service out 
of the jurisdiction was good service, might have again advanced upon the demolished 
objection from a different point of attack, and thrown upon it, what he appears to have 
treated as, the infinitesimiu weight of Lord Erskine's authority. But, as was said in the 
argument, if there was no obligation to serve the order, there could not be to exemplify it ; 
yet. Sir A. Harte said, ^' Now, as to the other point, — is the instrument served in due 
'-form t The Master of the Bolls holds that non-compliance with the order is not suf- 
*' ficient to ground process, by reason of the non-exemplification ; and although I origi- 
^' nally should have said otherwise undoubtedly, yet if that is settled in pari materia, 
** I shall conform." Accordingly the conditional order for a sequestration was dis^ 
charged, upon the ground, that the defendant, though personally served with an at' 
tested copy of the order to pay, was not served " in due form'* by reason ofthenon-^ 
exemplification.''^ Considering the reasoning and decision, the probability seems very 
strong, that Sir A. Harte noticed Lord Erskine's decision only because he was pres<«d 
with it by the counsel ; and being pressed with it, he felt himself obliged to question its 
anthority. But it is at least certain, that Sir A. Harte's decision distinctly overrules 
his reported dicta ^ and is the extreme opposite of the marginal note to the case. Pos- 
sibly, the word **• not" was omitted by the printer. 

In the present case, the decision was pronounced under the impression, that it was 
'* following the rule laid down by Sir A. liarte in Dasilva v» Donegal," to which, upon 
examination, it seems to be directly opposed. The reporter therefore believes it to be 



• la XoIad v. Nolftn, I Mol. 69. 



t 12 Ves. 20^. 
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Jun€f l839« *^ forwardness, and the Master's report npon them wonld be obtained 

▼ery soon. It was therefore hoped, that the court would either varj 
the order of the 26th of April, or stay it until the Master should hare 
made his report : it might be inoonvenient to the defendant to bring 
in, immediately, so large a sum as £.1517. 18s^ and it wonld be hard to 
oblige him to do so, when it would probably appear, within a rery short 
time, by the Master's report, that he was entitled to retain it. 




not in(M)ii8i8tent with hia humble duty to the court, to state as briefly as lie csd, the 
grounds npon which, as he thinks, the principle of this decision may be qnestioned. 

That an order shall be obligatory upon a party, it is necessary that be shall bare no- 
tice of it. The question is, what notice P If the order be pronounced after bearing hk 
counsel, or in his actual presence, has be necessarily thut notice which fixes tli« oUi- 
gation P The reporter would respectfully submit that he has not. 

It is Tery true, that the declared and Known will of competent (/. e. perfect ot com- 
plete) authority, creates an immediate obligation ; but this, like akaost every other ge- 
neral truth, needs to be examined, in order to prevent a fallacious applicatioa of it. 
The great variety of significations in which modem use employs the term ^^ aothority," 
unknown to the old auctoritas^ have probably arisen, for the most part, if not altoge- 
ther, from confused notions about the nature of authority properly so called. Lo^e 
mentions authority in the sense of precedent, or the influence of other men s decisions 
npon the formation of our own, as one of the largest and most prolific causes of error. Y^e 
frequently hear the term indifferently applied to the various conditions in which mere right 
or mere power may exist. However, the dictionaries give, as its primary signification (b 
which it is here used), *' legal power, majesty ;" but, as it is conceived, neither nor both of 
these can be regarded as its full and proper meaning. Perhaps, if authority might be per^ 
sonified, it would be proper to say that, it is the pentun of which Majesty is the preM^mce, 
It is a commanding w ill, having a right to command, and power to enforce what it com- 
mands : it exists in the inseparaole union of these three — the will, the right, and tke power, 
and cannot exist otherwise. As the will may sleep, so authority may be dormant or unex- 
ercised ; but it is plain that until the wiU awakes to exercise its right and power, 
there can be no practical authority. Such being its nature, it must in its ordinary and 
natural state abide in a single person, or body of persons acting in unity; and in this 
state, as there can be no impediment to its action, there can be no delay of tlie obliga- 
gation which it creates. In the case of military command, or the order which an em- 
ployer issues to his servant, or a parent to his child, hesitation to obey would be refrac- 
tory, and delay would be criminal disobedience : 1)ecause, authority is complete in the 
person from whom the order issues : the will, the right, and the power, are united in ooe 
nand, the indication of which must be instantly obeyed. But such is not the artificial 
and unique condition of the authority which the civil court exercises when administer- 
ing justice between parties litigant. Here, the right and the power, which in a state 
of nature should have belonged to the suitor, are vested in trust to be exercised bj the 
court ; but the will, which can be bound only by itself, of which a man cannot be di- 
yested, and without which there can be no exercise of either the right or the power, still 
remains with the suitor. It is therefore plain, in theory at least, that in the case un- 
der consideration (the administration of civil right, from which criminal jurisdictioo is 
totally distinct) the order of the court needs the sanction and notification at the com- 
plainant's will to be obligatory. 

The principle thus briefly stated, is in fact almost every day not only admitted but 
proclaimed by the court, in the most important provinces of its juriadictian. For 
instance, the jurisdiction for the prevention of mischief and staying waste, is ooe 
which public policy requires to be most extensive, and unqualified ; yet, where waste 
is being committed in a manner so destructive, and upon a scale so large, as to render 
it almost a public grievance, if the landlord chooses to permit the waste, the court 
neither has, nor can have, any authority to prevent it. Nay, eo essential is the will of 
the suitor to the authority of the court, that if, when &e landlord sues for an injunc- 
tion to restrain the tenant, it appears that he has not brought to the court the aedve 
will which is essential to its authority— if, for example, his will to restrain die tenant 
be botmd by its own previous agreement^ — the court is powerless and cannot interfere. 
Skew T. fTeir, ante, 213 : Maxwell v. .W»7cftr//, ante, 369. 

No doubt, the court possesses very large and independent powers for die proCecdoo 
and vindication of the authority which it exercises, and for punishing parties in con- 
tempt. The present question, however, is not concemei with those powers, but with 
the anftority which precedes them, and with the state of facts necessary to cocsticnte a 
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Master of the Rolls. Here an executor, Rdmitting assets, filed a Juney 18S9« 
charge so lung ago as the year 1835, setting forth certain demands, and 
therefore claiming to he entitled to retain the assets admitted. Hav^ing 
n^Iected to prove his charge, and pnblication of the evidence in aid of 
the accounts having passed, the court, on the 26th of April last, ordered 
him to bring in the assets, within six weeks. He has since applied for 
leave to examine witnesses to prove his charge, notwithstanding pub- 
lication having passed; and the court, putting him under terms of 
waiving certain demands, allowed him, within a limited time, to examine 



contempt But, in passing, it may be well to observe, that a distinction seems to exist 
in principle, between the orders which the court issues of its own distinct and independ- 
ent authority, e. g, attachment orders, and the decretal or interlocutory order which the 
court pronounces at the suit of A. against B., whereby B. is ordered to pay to A., or 
into court, &c., or to desist from wasting the tenement which he holds under A., and 
such like. The conditional order for an attachment, issuing from an authority perfect 
in the court, is like the military command, and creates, when known, an immediate ob- 
ligation : therefore, the object of serving it, is exclusively to give the party notice of the 
fact that the court has pronounced it ; and if it was pronounced in his presence, it would 
Feem that the service of it would be unnecessary. On the other hand, the injunction or- 
der, or order to pay, &c., pronounced at the suit of A. against B., is obligatory by an 
authority not pe^ect without A.'s will: therefore, as it is conceived, though pronounced 
in B.'s presence, it should, to be obligatory, be regularly served by A. upon B. ; as B. 
should have notice not only that the court has pronounced the order, but also that A. 
wills it. 

Perhaps some persons, while admitting the general principle, might argue that 
inasmuch as the order in question is pronounced upon the applicatiou of the suitor, 
and in the presence of the party ordered, the latter must thereby reasonably have 
all the notice requisite ; and therefore that service of the order would be unnecessary. 
To such reasoning, there seem to be two insuperable objections. First, it leads to 
a conclusion, which can afford no general rule, but would keep the practice unsettled : 
for, it generally appears, in cases in which any defence is attempted, that although 
the application may be reasonable in the main, it needs some, and frequently, very 
considerable modification; and the court orders, not what the applicant has asked, 
but what in equity he ought to have asked ; non constat ^ that this is what he wills. 
Therefore the reasoning just adverted to, could properly apply only to such oases as in 
point of fact are comparatively rare, in which the court, after debate, pronounces an 
order in the terms of the application : for only such an order would possess internal evi- 
dence of the applicant's will. If it is said, tiiat an order comprising the principal part 
of what is asked, would be conclusive, it is answered, non aequHur ; and even if the 
reasoning should be admitted, it is plain that it would open an interminable controversy 
about the dtyret of variance between the order and the application, which would render 
service necessary. This, however, is considering the matter in its least important 
character, as a mere point of Chancery practice ; but it is not to be forgotten that it is 
a point at which civil liberty may be interrupted. Secondly, even in the cases 
in which the court, after debate, pronounces an order in the terms of the applica- 
tion, it should be remembered that the will which is necessary to create the obli- 
gation, is also necessary to continue it. A man's will is not always uniform: it does 
not follow that he will act upon the order, because he has obtained it ; on the contrary, it 
frequently appears upon further consideration, that it would not be advisable to put the 
order in force, and it lies as a dead letter in the office. The conclusion is therefore res- 
pectfully submitted, that the order, though pronounced in the actual or constructive pre- 
licnce of the party ordered, is not obligatory upon him, unless it be personally served ; or, 
if he be not within the jurisdiction, unless the service be substituted. 

The excepted case of a person aware of the order upon him, and keeping out of the 
way to avoid service of it, was said by Sir William M'Mahon, in IVaitncy v. Giles 
(cited in the text), to be out of the general rule, 6.y reason o/ the fraud. Whether the 
keeping out of the way to avoid the service of an order be fraud, it is not here material 
to inquire ; for, independently of that consideration, it is plain that service of the order 
would, in such a case, be unnecessary; as the {act oi kttping out of the way to avoid 
the scToice of an ordtr, is evidence that the party ordered has all the notice he is enti- 
tled to, K «•, that he knows the court has pronounced the order, and that the party by 
whom it was obtained wills it to be enforced. 
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June^ 1839. witnefses u to others. He now wuits ne to try on motion the rig^ht 

to be prored before the Matter ; and to allow as prored what as yet is 
only cMmed; — ^that so, he may avoid an attachment for not complying 
with the order to bring in the fund. I will not do it. When he sball 
hare proved his demands, it will be time enough to consider them sis 
cause against an attachment. However, onder the circomstanoes, I will 
extend the time a litUe, for bringing in the money, and facilitate the 
defendant as far as I can, without interfering with the principle of the 
former order. 

Order. — Let the defendant, in execution of the said order of the 

86th of April, 1839, within one fortnight from the date of tills 

order, invest the sum of £517. 18s. in Government new 3^ per 

cent, stock, &c, and transfer the same to the credit of this caose, 

&c Sec.; and let him, within one month, enter into and enrol a 

recognisance, with two solvent sureties to be approved by the 

Master — to whom it is hereby referred to approve of same^— 

conditioned to pay, on or before the 10th of November next, 

£1000, being the residue of the sum of £1517. 18s., ordered, 

by said order of 26th April, 1839, to be invested and transferred 

to the credit of this cause ; or, if he shall so prefer it, let him 

invest in new Government 3^ per cent stock, and transfer to the 

credit of this cause, the said sum of £1000, within one month 

from the date of this order ; and in case the said defendant shall 

not comply with the terms of this order, let an attadiment issue 

against him, without further order; and let him pay to Ridbard 

Ham, the creditor having the carriage of the decree, tlie oosts 

of this motion. 
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Fridaff^ June 1th, 

RECEIVEIt-SECURITY. 

Baiue v. Baiue. 

The Master having reported the former receirer in default, the ooart 1^®. court will 

removed him; appointed another person as recover in his stead ; and or- appoint a 

dered the reooiraisance of his sureties to be put in suit. That order having f^c^^ver npon 
^ * ** me own seen* 

been executed, the Remembrancer of the court of Exchequer, upon a refer- rity only, 
ence to him, reported the amount due on foot of the rec<^isance to the 
receiver in this cause ; but, before the sum so reported was received, 
the receiver died. In the mean time, nearly all the demands in this 
cause were disposed of, and there was no further occasion for a receiver, 
except to receive and bring in the sum reported in the Exchequer cause. 
For that purpose, on the 13th of February last, the court referred the 
Master to report a fit and proper person to be receiver; and under that 
order, the Master reported that Mr. Uniacke would be a fit and proper 
person. 

Mr. Sa%u$e now moved, that a consent signed by all the parties, in- 
cluding the inheritor, that Mr. Uniacke should be appointed as receiver, 
on his own recogniaanoe merely, might be made a rule of court. 

Master of the Rolls.-— If parties would settle their differences, or 
manage their property, out of court, they might appoint their own 
agents as they please ; but if this court is required to interfere, its rules 
roast be complied with. However suitors may think proper to agree 
amongst themselves, the court will not agree to waive the security of 
its proceedings ; nor to have the reputation of the frauds and mischances 
incident to arrangements made in opposition to its settled rules. The 
receiver of a court of Equity ought not to be appointed without suffi- 
cient sureties : for, when the summary jurisdiction of the court cannot 
persuade him, his own recognisance is not likely to be a very available 
security. Every day*s experience shews the necessity of the rule. 
Therefore, though the inheritor consents to compromise the security of 
his estate, I will not consent to a pretence for saying, that an estate in 
custody of this court is insecure ; or, that funds attached for equitable 
distribution were lost. Perhaps, the probability is very strong that, no 
inconvenience would arise in this case from the want of sureties ; but 
the court will not speculate upon chances, nor be satisfied with proba- 
bilities, where funds to be received by its authority are concerned. 
The receiver must give an eflPectnal security ; which shall not be depend- 
ent npon the accidents of one man's character or circumstances ; nor be 
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JuiUy 1839. dispensed with thoogh the parties interested consent to the risk. 

Refase this motion : the court declaring that a receiver of this 
court ought not to be appointed upon his own recognizance 
merely. 



BAILIE 

r. 

BAILIE. 



Monday^ July \sL 

TAKING AFFIDAVIT OFF THE FILE, TO PROSECUTE 

FOR PERJURY. 

Napier r. Napier and others. 

"When a party ^''* FiTXGiBBON, for the defendant W. Napier, moved that certaiD 
applying to answers and affidavits sworn and filed in this cause, by the defendant 
vit or pleading 3* D., and also the answers and affidavits of certain other defendants, 

off the file, to xaxAt be taken oflF the file of this court, and handed over by the respect- 
prosecute for ° ' rf « 
perjury, poai- ive officers, having charge thereof, to the Clerk of the Crown for the 

^^at he^ wm ^^°^y of Antrim, in order to send up bills of indictment and prosecote, 

prosecute, bis at the next assizes in and for the said county, the defendant J. D^ for 

deems 'that it wilful and corrupt perjury, contained in his several answers and affida- 

is ex debito y|^, — Counsel was proceeding to state the lacts, when he waa stopped 

JustitiiB to , . 

grant the ap- by the court, and asked, whether his client had sworn to prosecate? 

out'coi^^d^n '^^^^ question having been answered in the affirmative, his Honor sud 
the merits of he would not enter into the merits of the question to be tried ; and that 
be^tned^ which ^^0 granting of the application was of course. 

should go to the 
jury unpreju- 
diced by any Mr. WarfeHf Q. C, and Mr. WkUeside^ for the defendant J. D., said 

the^p^^on of ^^^Y ^^^ ready to resist the application, upon the merits ; and that it 
this court. ought not to bo granted, unless upon a strong pn'mayocte case. Thef 

referred to the very recent similar application in Daly v. TooUy which, 
having been moved before this court, was referred to the Lord Chsn- 
cellor, who refused the application, upon the merits.* The interests of 
parties in this court may be seriously prejudiced, if applications like the 
present are to be granted as of course : the cause may be infioitely 
delayed, and discredit may be thrown upon the testimony of the most 
respectable witnesses. It is not in every case of malicious prosecution, 
that evidence is available for the redress of the injured person ; aod 
whatever be the result or character of a prosecution, it cannot tend to a 
man*8 credit or respectability to have it said of him— %'* he was prose- 
cuted for perjury;** — ^his feelings are likely to be hurt, and his reputa- 
tion to be damaged. It is therefore submitted, that this court ought not 
to afford any facility for such a proceeding, without inquiring whether 
or not there is probable cause for it. 

^ See the case »iii/f , p. ^44. 
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NAPIER 

V. 
NAPIER. 



x\f ASTER OP TUB RoLLS. — As the defendant swears that he \irill pror Julvy 1839. 
secute, I think it is ex debito justiti(B to grant his application. With the 
merits of the case, and the question of probable cause, 1 have nothing 
to do, and will not meddle. It is the right of the subject to institute a 
prosecution when he will ; and the law casts upon the exercise of that 
right a very serious responsibility. In my opinion, this court should 
neither stand in the way of that right, nor, by becoming a party, reduce 
or limit its responsibility. I cannot give, in a case ef this kind, more 
protection than the law gives ; and I will not — as I think I ought not — 
prejudge a case to be tried before another tribunal, nor prejudice the 
question to go to the jury, by any intimation of my opinion. 

In the court of Exchequer, I am aware, it is usual not to grant such 
an application as this, until, in the opinion of the court, tk prima facie case 
for a prosecution has been shewn ; and it seems that, in the case referred 
to by Mr. Warren^ the Lord Chancellor adopted the Exchequer prac- 
tice. As to that application, 1 must observe, that I sent it to the Chan* 
cellor, not because I had the least doubt as to the order I should have 
made on it ; but, when before me, it appeared that the cause had been 
set down in the Lord Chancellor's list, and would be heard in a day or 
two: I therefore sent the application to his Lordship, by whom, after 
the hearing of the cause, it was, perhaps unavoidably, considered upon 
the merits, and refused. The Lord Chancellor approves of the rule in 
the Elxchequer ; but my own conviction upon this subject is so very 
strong, that until my order is appealed against and expressly overruled, 
I shall feel it to be my duty to grant, as of course, every application 
of this kind, when the applicant swears that he will prosecute. 

Motion granted. 



^Tr. Warren intimated that his client would appeal against this order. 



Note. Within a few days after 
the foregoing order, the applica- 
tion in Daly v. Toole^ was renewed 
in this court; and his Hokok said, 
that he would have granted it as 
of course, according to the rule 



laid down by him in the foregoing 
case, if it was then made for the 
first time; but as it had been 
already heard and refused by the 
Lord Chancellor, he should as of 
course, refuse it with costs. 



3 I t 



416 CASES IN THE ROLLSl 

Friday^ July 5lA. 

SUBSTITUTION OP SERVICE. 

S0MBR8 V. Connolly and others* 

Service of »ufh' Mr. Jambs Plunkbt moTod, on behalf of the plaintiff, that terrioe of 
ted'on'^the ge- ^^ subpcena to appear and answer, upon the general agent of the defend- 
neral aKent of |^nt Connolly, might be deemed good service of the defendant, pomsnt 

defendant, re- ,./__" ..^ 

itident abroad, tO the 4 K 5 FK. 4» C 82. 

unk^otT- "^^ '^^ affidavit of the plaintirs solicitor, on which the present appliesdoa 
though it did was grounded, stated, on the deponent's information and belief, that the 
he waT Tecre- <lof<^ndant was and had been for many years in embarrassed circamsUa- 
ukI or with* ces, and was therefore permanently resident out of Ireland, to avoid his 
being served, creditors, and prevent their learning his plaee of abode. That deponent 

had caused diligent inquiries to he made, respecting the defendaot'i 
residence, and heard and believed that the defendant had been for sevenl 
years moving about from place to place on the Continent ; that he hsd 
been for some time resident in Pari% but had since removed, whidMr 
deponent was unable to ascertain. That deponent heard and verily 
believed that the defendant, some years ago, executed a general power 
of attorney to Mr. R. C^ of, &c, to act for him the said defendant, snd 
manage his affiurs in Ireland; and that the said Mr. R. C. had eTer tiaee 
been the agent and general manager of the defendant's afcira in Irdaod ; 
and that any subpoena served on the sud Mr. R. C, for the defendsn^ 
would reach the defendant. 

After stating the affidavit, counsel said it had been decided,* Aal the 
statute applies where the defendant's resideoea cannot be aseertaimd, 
althougll it does not appear that he is keeping out of the way to avsid 
the service of process. 

Mastbr or THE Rolls. — I know it has been so decided; and I 
would therefore give you an absolute order at once^ bot that your sffi- 
davit b merely on informatioo and belief. 

Take a condilioBBl eider. 



* By the court of Excbeqoer, in the eases of LsvWsf y. WEaiertt^ I J«bsb,MI ; aad 

CmUmjfkmm ▼• P^^fP^, S Jones, 46^ 
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Monday, July 8<A. 

COSTS OF BRINGING PUISNE JUDGMENT CREDITORS 
BEFORE THE COURT— SUPPLEMENTAL BILL- 
DECREE ON BILL TAKEN PRO CONFESSO. 

Barrett and wife v. Birmingham and others. 
Barrett and wife v, Mahom and others* 

This was a supplemental sait, instituted to bring certain puisne judg* ^^^e ^^^uTd"! 
ment creditors before the court, for the purpose of clearing the tille to ment creditors 
the lands sold under the decree in the original cause. It now came on ^Q^^^^Qts by * 
to be beard upon bill and answer as to the defendant Mafaon, and an order supplemental 
to take the bill pro confesso as to the others. their sereral 

The supplemental bill stated, that the original bill was filed to J^'^^^J'*^^* 
raise the amount of certain sums charged in, and prior to, the year the decree ; 
1784, upon the lands in the pleadings mentioned; and that the cause ^^ed that one 
was heard upon report and merits, in June 1832, when there was o^ ^^^ ^^ 
the usual final decree for a sale. That several supplemental proceed- risdiction, and 
ings having become necessary, in consequence of the insolvency of *J*** ^"il^^t 
the inheritor, and the death of parties, the sale under the decree did be ascertained; 
not uke place until the 1st of August, 1837; when the lands were Jjtheh^^rin^ 
sold to several purchasers for the aggregate sum of £4346, which that he had not 

been served 

was considerably less than the amount of the sums decreed. That the with process :- 

title to the lands having been approved,, subject to the usual searches, ^ ^^ ^^' 

it was found that several judgments against the inheritor, long puisne any decree as 

to the demands decreed, were unsatisfied upon record — and, among defendMi?*but 

others^ a judgment obtained in Trinity 1816, for the sum ef £499, l^eld that his 

and subsequently assigned to the defendants R. Boyd and Charles not necessary 

O'Malley; a judgment obtained by the defendant C. O'Malley, in Mi- J[J^e*'^°fJ 

cfaaelmas 1826, for the sum of £109; a judgment obtained by the defendants 

defendant J. Bermingham, ia Trinity 1818, for the sum of £1000; a J,^righte,"so 

judgment obtained by the defendant Ulick Waldron, in Trinity 1826, that the decree 

for£l32; a judgment obtained in Michaelmas 1812, for £564. 4s. 10d«, not affect the 

by one J. Barry, and. subsequently assigned to the defendant N. Mahon. "|^^ ^^ ^^^ 
That the purchasers having assigned the existence of these judgments 

as objections to the title, the plaintiffs, in order to save expense, caused ^^ j, l^y^ ^. 

to be served on the several puisne judgment creditors, except U. Waldron, l^^n pro con^ 

1 .J ij * L J' J *.• • •^- . . /e«*o, the court 

whose residence could not be discovered, notices m writing, requiring hears the 

them respectively to state to the plainti£Fs, or their solicitor, by notice p^^'^i"^'^'? and 

in writing, whether they were willing to satisfy the said judgments, so ces the decree : 

vested in them respectively as aforesaid, at the cost and expense of the itl^pea^'Jd 

party or parties requiring^ same ; or at the like costs to release, &c.;. or that the suit 

had become 
necessary, by 
the unreasonable refusal of the defendants to comply with a plainly equitable request, the 
court decreed inter alia that they should pay the costs of the suit. 
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Jult/, 1839. to join in the conveyance to the purchaser, npon baring reasonable and 

proper evidence adduced to them respectively of the existence of the 
prior incnmbrances, and the insufficiency of the funds to meet the same ; 
or whether it would be necessary to file a supplemental bill, &c. kc; and 
giving thorn notice, that in the event of their refusing either to satisfy 
the judgment or release the lands, or to join in conveyance to the par- 
chasers, the notice would be used to oppose the allowance of their costs 
in the supplemental suit, and to charge them with the costs to be incurred 
by the plaintiffs.* That several of the judgment creditors, on whom the 
said notice was served, had, in compliance therewith, signified their 
willingness to release the said lands from all demands in respect of the 
judgments vested in them ; but that the said N. Mahon, assignee, kc^ 
the said Charles O'Malley and Robert Boyd, assignees, &&, the said 
Charles O'Malley, and the said J. Bermingham had wholly neglected 
and refused to comply with plaintiffs* said notice, whereby plaintiffi were 
greatly delayed in the prosecution of the said original cause. — Prayer of 
bill : — That the said decrees might be carried into execution as against the 
said defendants ; and that the said defendants might be restrained from 
ever proceeding at law or in equity against the said lands, for the recovery 
of their said several demands. 

The defendant Mahon, by his answer admitted the service of the notice 
upon himi &c. &c., but stated that he was advised that, inasmuch as be 
became assignee of the judgment before mentioned, for full and valuable 



* As the form of the notice in this case may he valuable in practice^ the 
copy of it served on the defendant N. Mahon is here printed at length :— 

CHANCERY. 

John Barrett and wife ^ "Whereas in or as of Micbaelmaii tcrm^ 1S12, 
V, f one James Barry obtained a judgment, in Ker 
Thomas L. Berminpliam and others. r Majesty's court of Common Pleas in Ireland, 
— — ^ against Tbomai) Lynch Bermingham, of Ash- 
grove, in the county of Gal way, o.<q., for the sum of £564. 4s. lOd., late currency, and 
the said judj:ment, and all benefit and advantage to he derived therefrom, was snW- 
quently as>i.i:ned to and became vested in you. And Whereas at the time the said juxla:- 
ment w as obtained, or at some period subsequent thereto, the said Thomas Lyncb 
Bermingham was or became .sei/i.d of or otherwise well entitled to an estate, f"r 
the term of his natural life, of and in all that and those the lands of, &c. Aci 
Whereas the said land.** and premi-^es are subject to various charges and incumbrarcts 
long prior to the said judgment so obtained by the said James Barrj- as aforesaid ; and a 
bill hath been filed in her Mojest} 's h*gh court of Chancer)- in Ireland, by John Bant:t 
and MarcLila his wife, two of such prior incumbrancers, for the purpose of ralHngtbe 
amount of their claim, by a sale of the said hereditaments and premises. And Wherea? 
in pursuance of a decree for that purpose, the said lands and premises were !«old by 
public aurtitm, on or about the first day < f August last, producing in the whole the sum 
of £4346, sterling. And Wherens the proceeds of the said sale will be wholly insuflB- 
cient to pay and satisfy the various charges on the said hereditaments, which are long 

f)rior to the said judgment so obtained by the said James Barry as aforesaid. N evcrthe- 
ess it is alleged by or on behalf of the purchasers of the said several hereditaments and 
premises, that such judgment (if still legally subsisting) is at law a lien on the said 
nereditaments and premises ; and the said' purchasers have required to be effectually 
protected against any proceedings which you, or any person claiming under you, may 
think fit to institute agaius» the «aid lauds, on foot of the said judgment : in conseqnewf 
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consideration, he ought not to be called upon to satisfy the same, or to Juliy^ 1639. 
release the said lands and premises, &c, or to join in conveyance to the 
parchaser, unless by the direction or under the decree or order of this 
honorable court. 



BARRETT 
V, 

HAHOK. 



Mr. FT. Brooke, Q. C., for the plaintiffs, now stated their case, and 
referred to Averell v. Wade (a). He submitted that this was idle and 
vexatious litigation on the part of the defendants ; and that they should 
pay the costs of it. 

Mr. D. Sherlock, for the defendant ^f ahon, submitted that the judg- 
ment rested in him was a valid charge; that he could not safely release 
the lands without either an order of the court or the consent of the 
inheritor ; and that the inheritor was out of the jurisdiction. 

Wednesday, July 10^. 

The Master uf th£ Rolls, after recapitulating the contents of the 
pleadings already stated, delivered the following judgment: — 

One of the defendants, Ulick Waldron, it appears has not been served 
with process, nor with the notice set forth in the bill. His presence, how- 

(a) 1 Sausse & Sc. 



whereof, unless the said judgment hath hrcome extinct, by reason of no interest having 
been paid thereon within twenty years, it will be necessary to file a supplemental bill 
against you, in order that you may be directed, by the decree of the said court, to release 
the said lands and prenni^es of and from said judgment, or to join in the conveyance to 
the said purchasers. Now, inasmuch as the funds are inadequate to meet the several 
iDcumbrances prior to your said judgment, and for the purpose of saving unnecessary 
expense, this is to require you, wichin four days from the date hereof, to state to me, as 
the solicitor for the plaintiffs in this cause, by notice in writing, whether any payment 
hath been made to you, or to the said James Barry, on account of interest upon the said 
judpnent, within twenty years last past, and on what day. And in case any such payment 
shall have been made as aforesaid, whereby the said judgment may be considered as 
f«uhsisting, to state further — ^\*hethcr you are willing to satisfy the said judgment, at the 
cost and expense of the party or parties requiring the same ; or otherwise, at the like 
co.-4t and expense, to release the said several hereditaments and premises of and from all 
claims in respect of the said judgment ; or, to join in the conveyance to the purchasers 
under the decree, upon having reasonable and proper evidence adduced to you, of the 
existence of such prior incumbrances as herein before mentioned, and the insufficiency 
of the fund.** to meet the same ; and upon payment to you of all costs and expense 
attending the same, which I hereby on the part of the plaintiffs undertake shall be paid 
you. Or whether it will be necessary to file a supplemental bill against you, in order to 
obtain the decree of the said court in relation to the matters aforesaid. And take notice, 
that in the event of your refusing to satisfy the said judgment, if subsisting, or to release 
the said lands and premises therefrom as aforesaid, or to join in the said conveyance 
according to the terms aforesaid, this notice will be used, in such manner as I may be 
advised, for the purpose of opposing the allowance of your costs, as a defendant to the 
9aid supplemental bill, out of the funds in this cause, and for the purpose of making you 
responsible for the costs to be incurred by the plaiutitfs in such supplemental suit. 

Dated this, &c. 
To Nichs. Mahon, esq. 

Signed, , 

Plaintiff V solicitor* 
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Jufyt 18S9. e ver» Is not necessary ; as from the nature of the case and the constmetion 

of this record, the several defendants stand upon totally distinct grounds, 
so that the decree as to one need not affect the rights of the others. 
MAHOK. '^^^ plain tifis, as of course, are entitled to the decree ; and the only 

serious question I have at present to decide is this, — by whom shaU the 
costs of this suit be borne ? The bill does not pray costs ; but it states 
the notice served upon the several defendants; and that they were 
thereby severally apprised, that if, by their non-com plianee, the supple- 
mental suit should become necessary, the notice should be used to oppose 
the allowance of their costs as defendants, and to charge them with the 
costs incurred by the plaintiffs : therefore, the question as to the costs b 
sufficiently raised for adjudication. However, a difficulty of another 
kind at first seemed to stand in the way ; as several of the defendants 
have allowed the bill to be taken pro con/esso, and the question arose to 
my mind — whether, as to them, the court should go into the merits ; or 
decline to do so, and let the plaintiffs frame such decree as they might 
be advised, as upon sequestration* But the cases of Geaiy v. Sheridan{a) 
and — ^~ V. ,» are authorities which shew distinctly that the 

practice as to a decree upon a bill taken as confessed, is different Irom 
the practice in the case of a decree upon sequestration ; — ^that where the 
bill is to be taken pro confuw the court hears the pleadings ; opens the 
whole case ; and itself pronounces the decree ; and does not permit the 
party to draw up his own decree. 

The question then is, — should the defendants in this case have their 
costs, or pay the plaintiffs' costs ? Without doubt, they have rendered 
this suit unavoidable : for, according to the doctrine recognised in the 
case of Pieri v. Put 9 (6), the purchaser under the decree in the original 
cause had a right to object to the title, so long as any puisne judgment 
affecting the lands sold, and not bound by the decree, appeared unsatis- 
fied upon record; unless the judgment creditor would either release 
the lands, or join in the conveyance of them. Accordingly, when in 
this case the several puisne judgments were discovered, and the purcha- 
ser thereupon objected, the plaintifiis, having carriage of the decree in 
the original cause, very properly served notices on the persons in whom 
the puisne judgments were severally vested, calling upon them to do 
either of three things: either to satisfy their judgments ; or to release 
the lands ; or to join in the conveyance to the purchaser ; — ^upon the 
terms of the plaintiffs paying the costs of their so doing, and satisfying 
them as to the insufficiency of the fund realised by the sale of the whole 
estate, to pay the prior incumbrances. If the present defendants oh- 

(n) 8 Ves. 192. (h) 6 Law Bee. N. S. 106. 

* NoTK. — His Honor inentioned a seoond ca««, which the Reporter took down ai 
Molestr^rih t. L^ril Bimgknm ; but he ^Te»nme9 he heard the name uuccnniety, a« 
he has not been able to find «nch a title m anv of the Indexes. 
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jected to the accounts taken in the original cause, and desired to bring j^j^ 1839. 
their objection before the court, there might be some reason for their 
refosiog to comply, and leaving the plaintiflFs to file their supplemental 
bill. But as no such objection appears, I must take it that the defend- 
ants' resistance to the application, by which they were apprised of the 
insofficiency of the fund to pay prior incumbrances, was vexatious and 
unreasonable; and I think I should not be doing full justice in the case, 
if I did not make them pay the costs of the litigation, which they havo 
thos rendered unavoidable. It would be monstrous if puisne judgment 
creditors, by such inequitable resistance, should have it in their power 
to waste a fund already insufficient for the discharge of paramount 
demands. 



Decree that the defendants N. Mahon, Charles O'Malley, senior, 
Charles O'Malley, junior, John Bermingham, and Robt. Boyd 
shall execute such conveyance or conveyances as the Master 
shall approve of, releasing the lands sold, or which shall be 
hereafter sold, under the decree in the original suit in the 
pleadings in this cause mentioned ; and that the said defendants 
respectively shall pay to the plaintiflFs one*fifth part of the costs 
of this suit, when taxed by the Master. Declare that the court 
declines to make any decree against Ulick Waldron in bill 
named, and thereby stated to be out of the jurisdiction of this 
court, it appearing that process has not been served upon him 
in this cause. 



Monday^ July 22d, 

SECURITY FOR COSTS, PLAINTIFF OUT OF THE 
JURISDICTION— REFERENCE FOR SCANDAL. 



EVBRARD V. 



Mr. Dbbrino, Q. C, for the defendants, moved that the proceedings that the^plain- 

in this cause should be stayed, until the plaintiflF, who was resident out fiff^ out of the 

of the jurisdiction, should give security for costs. The notice of this b^ing an offi'cer 

application referred to the bill and other documents, by which it appeared ^? ^* ^* /^'* 

rr ^ rf rr Vice, on duty 

that the plaintiflF was an officer in her Majesty's service, and on duty with his regi- 
with hi> regiment in India. a'°«T"t: 

cnritj for costfl, refbsed wiu costs. 

Limitation of the time within which a pleading should be referred for impertinence 
and prolixitj, ander the 6l8t Rale (Not. 1834), does nor extend to objections for scandal ; 
as to which the court will extend the time as much as possible. 

The statement in a bill, of facts relevant and material to the equity of the case stated, 
and the relief prayed, is not to be deemed scandalous ; though it be such as the defendant 
whom it concerns should not be obliged to answer. 
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MAiTBR OF THE RoLLs. — It \% ft Settled rale, that an officer in lier 
Majesty's service, and on duty with his regiment abroad, shall not be 
obliged to give secarity for costs, as an ordinary plaintiff, *^ho of his own 
pleasure chooses to reside oat of the jarisdiction. This application mast 
be refused, with costs.* 



Mr. Deering said he had another application to make in this cause, on 
behalf of the same defendants, yis.— that they might be at liberty to 
serve a notice, and to file objections for impertinence and scandal, to 
certiun parts of the plaintiff's bill specified in the notice ; notwithstand- 
ing that the objection had not been taken within the time limited byHhe 
6 1st General Order of November 1834. — [Master of the Rolls. A 
distinction has been taken, I think very properly, between objections for 
impertinence or prolixity, and objections for scandal rf as to the latter, 
the court will extend as far as possible the time for a reference. It 
should be never too late to refer a pleading for scandal ; as the records 
should be kept pure. Has counsel certified that the passages of the bill, 
specified in the notice of this application, are scandalous ? j — Yes : and 
there can be little doubt that the passages specified are grossly scandal- 
ous ; as they charge one of the defendants, a respectable lady, with having 
^ed for several years in improper intercourse ; and having had an ille- 
gitimate child, the offspring of such intercourse ; and having thereby 
obtained unbounded influence over the mind of the late owner of the 
estate, which is the subject of the present litigation. Even if true, such 
statements would be a needless exposure, and therefore scandalous: 
Coffin y. Cooper (a). They are so objectionable that they should not 
be read aloud in open court; but they are accurately marked on the 
attested copy of the bill, which is now handed up to the court. 

Messrs. CoUinSy Q.C., and Monahan, conira.'-The plaintiff, by his coun- 
sel, waives all technical objections to the present application, which he 

(a) 6 Vet). 514. 



* The like exemption seems to 
apply to all persons resident abroad 
in the service of the Crown, whe- 
ther civil or military : Stanley v. 
Hume, 1 Hog. 12; Colebrook v. 
JoneSf 2 Dick. 154<. But it must 
appear that the party is on actual 
service abroad, and not merely that 
he holds the commission : Lillie v. 
Lillie, 2 Myl. & Kee. 404. 

f See Peliew v. , 6 Ves. 

456; 2 Yes. sen., 631 ; and Coffin 



V. Cooper, above cited. It would 
seem that there can be no waiver 
of an objection for scandal ; as it is 
an objection to the recorda of the 
court, respecting which the -coart 
will receive information from any 
person affected by it, and at any 
time. In Coffin v. Cooper, Lord 
£Ildon said, *^he would not lay it 
" down, that a person not a party 
" to the record might not apply.'* 
But see Anon, 4 Mad. 252. 
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resists Boldjr upon Um merits. The passages objected to are now before the «/if/y, 18S9* 
eoart, and therefore the question respecting them may be disposed of at s^-^^r^^ 
onoe. According to the principles laid down by Lord Eldon in Coffin r. evbrard 
Cooper {a)i the question here is, are the facts stated in the objected _ 
passages relevant to the plaintiff's case? if they are not relevant^ it is 
admitted that the statement of them is scandalous ; but if they are ma- 
terial or relevant, the statement of them is not scandalous. Fenhoukt ▼• 
PauavcaU(h) ; Lord Si. John v. Lady St John {e) ; Anon. (d). 

The plaintiff's case, as stated in his bill, is that, being entitled to a 
paramount charge upon the estate of R. Everard, for the sum of £1500, 
in the year 1835, he was, under the circumstances of fraud and coerdon 
particularly stated in the bill, obliged by the said R. Everard to execute 
a release of the said charge, and to accept, in lieu tjiereof, the personal 
secarity of the said R. Ererard, by bond with warrant for confessing 
jndgment thereon, conditioned for the payment of the sum of £1000. 
That at the date of the release, and of the bond and warrant, the plaintiff, 
being a very young man, just entering the army, had no experience in 
legal transactions, and signed the release without any professional as- 
sistanoe or advice. That the said R. Everard previously stated, in the 
presence of several persons, that he had done no act to charge or encum- 
ber the estate ; and that the exchange of securities was intended solely 
for the plaintiff's advantage. " That in the year 1820 an improper in^ 
tereourMe commenced between the said IL Everard and the female drfend* 
antj which continued tUl his deaths in 1836, and that there is issue of the 
uttd improper intercourse one son. That by reason of such improper tis- 
Urcourse^ the said female defendant acquired unbounded influence over the 
said JR. Everard i** so much so, that on or about the 6th of January, 
1829, the said R. Everard executed a certain indenture, purporting to 
be made between himself, of the first part, and a trustee and the female 
defendant of the second part, whereby, after reciting that he was seised 
io his demesne as of fee, in the lands in the pleading^ mentioned ; and 
that the said female defendant had handed over and vested in the said 
R. Everard, as her trustee, certain Government debentures and sums of 
money of her own separate property, to the amount of £3500, late cur- 
rency ; and that the said R. Everard stood indebted to her in the said 
sum, &c &C. ; and that to secure the payment thereof, with interest 
at four per cent., he had agreed to charge the same upon the said 
several lands: the deed witnessed, that in consideration of the said 
£3500, thereby acknoii4edged to have been received, &c ftc, the said 
R. Everard did thereby covenant with the said trustee, and his heirs, 
that the said sum of £3500 should be a lien on all the said lands, as 

(a) e Yes. 514. {b) S Yes. sen. 34. 

(e) 11 Vea. 526. (d) 1 Myl. & Cr. 78. 

* One of the passages obJe<ited to. There were sereral others, to nearly the same effect. 

3 K t 
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/ii/y, 1839. fully as if the same were conveyed to the said trustee in mortgage ; and 

■'-^'"*-' that the said R. Ererardy and his heirs, shoold stand seiied of the mid 

ETBRARD Jhq jg |^ ^)|^ ^g^ ^f i\^q gi^jj trnstoe and his heirs, to secure the said sum, 

^ with interest as aforesaid ; and that the sud R. Everard should pay the 

said sum, with interest, to the said female defendant, within three 
months after demand ; and that apon payment thereof, the said deed, 
and bond collateral therewith, should thenceforth be null and Toid ; and 
that the said deed, and bond collateral, were executed to the sud trostee 
for the separate and exclusive use of the said female defendant, &e. he 
The bill further states, that the said female defendant alleges, that after 
the execution of the said deed, she made several further advances to the 
said R. Everard, the receipts of which were regularly indorsed opon 
the back of the said deed, in the hand- writing of the said R. Everard; 
and also a declaration that the said deed should stand as a security for 
the said additional sums, with interest thereon in like manner as for 
the sum with interest therein mentioned, amounting altogether to 
£4538. That although the said deed purports to be in oonsidentioa 
of the said several sums mentioned therein, and indorsed therenpoo, 
there was, in truth, no pecuniary consideration for the said deed, nor 
did the sud R. Everard ever g^ve op the said deed to either the said 
female defendant or her trostee, but retained possession thereof darings 
his life ; and that the same was found after his decease, which took 
place in the year 1836, in an old travelling bag which had belonged to 
him. That after the decease of the said R. Everard, the said female 
defendant stated to the several persons in the bill parttcalarly men- 
tioned, that she was not aware of the execution of the said deed, antil 
after the decease of the said R. Everard, and that same was found after 
his decease in his travelling bag. That in February, 1837, the said 
female defendant, and her trustee named in the above-mentioned deed, 
filed thrir bill in this honorable court against the heir-at-law of the said 
R. Everard and several others, and thereby charged the doe execotios 
of the said deed and of the several indorsements thereon, and alleged 
that there was doe thereon, at the time of the decease of the said R. 
Everard, the principal sum of £4538, and a considerable arrear of inte- 
rest ; and prayed that an account might be taken of the sums due on foot 
thereof, and that the same might be nused by sale of the estates. Tbt 
the female defendant and her trustee, proved in their caose^ the re- 
lease aforesaid, executed by the plaintiff in this canoe, in order to pre- 
vent the plaintiff fromi claiming under the decree in that cause on foot 
of his paramooot charge upon the estate. That the estate is insofBeient 
to pay both demands, and therefore that if the plaintiff loses his piioritf, 
his demand must be defeated. Accordingly, the plaintiff, by his bill, prayed 
that the release so executed by him might be set aside, as ftaodnlent and 
void, and as having been obtained from him by frmnd, midne inflaeoce^ 
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aod misrepresentation. That notwithstanding the execation thereof, July^ 1839» 
plaintiff might be decreed entitled to the sum dne on foot of the original 
charge ; and that an account may be taken of same, &c. ; and that the 
same might be decreed well charged npon the lands and premises, &c dec; 
and that a competent part might be sold to pay the same ; and for an ac« 
count of the personal estate of R. Everard ; and that the parties in the 
caase so instituted by the female defendant, and her trustee, might be re- 
strained by the injunction of this honorable court, from distributing any 
fond that might be realised in said suit, until the plaintiff's rights in this 
suit shall have been ascertained. 

It is a material part of the plaintiff's case, to shew that the deed un- 
der which the defendant claims is a voluntary deed ; and it was neces- 
sary to state the facts and circumstances by which the nature of that deed 
might more clearly appear. He has done no more than this, in the ob- 
jected passages, which are plainly relevant and material to his case. If - 
tbe defendant, by her counsel, will now consent to admit the deed un- 
der which she claims to be a voluntary deed, and to contest the plaintiff's 
right, simply as the representative of R. Everard, the plaintiff will at 
once consent to expunge all the objected passages. But if the defend- 
ant insists upon her title as purchaser for valuable consideration, and that 
by reason of the release executed by the plaintiff, her demand is prior 
to his ; the plaintiff must be prepared to shew that the deed under which 
the defendant claims was without consideration ; and he must have upon 
record a sufficient statement of the case upon which he must rely at the- 
hearing of the cause. 

Mr. Deeringy in reply. — The defendant^ it is true, insists upon her 
title as purchaser for valuable consideration ; but the bill does not impeach 
the deed under which the defendant claims, nor pray that it may be set 
aside. It is therefore submitted that the scandalous charges which the 
defendant complains of, are not material to the case made by the plain- 
tiff's bilL There could scarcely be a more offensive or injurious attack 
upon private character, than the passages in question ; and they are ir- 
relevant and scandalous. Even if the statements complained of should 
not be considered as absolutely irrelevant, they are several times re- 
peated in nearly the same words ; and go into a needless detail about 
the alleged offspring of the alleged improper intercourse. They are 
therefore at least prolix; and upon this ground alone, espedally as the 
statements are hurtful to private character, the court would grant the 
present application. Clougher v. Houston(a) ; M' Comb v. Armsirong(b). 

(a) 6 Law Rec. 349. (b) 2 McJ. 309. 
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laSd. WtAwMdm^, July lOd. 

The Master of the Rolls, after ftilly staUng die eoBteiits of ftke 
biUy delivered the following jadgment :— 

The qoestion in this case is, whether the statemeDts in the plaintiff's 
billy of which the defendant eomplainsy are rdevant to the case niade by 
the bill and the relief prayed ? for, however offBnsire or injorions to 
private character they may be^ and though they may bo soeh as the defend- 
ant would not be obliged to answer, yet, if the alleged fiusts be relevant 
to the plaintifiP's case, the disclosnre i^ them cannot properly be deemed 
scandalous. As was said by Lord Eldon, in Ex parte Smpion(d) ^ if 
^ that which is stated is material to the issue, it may be false but cannot 
*<be scandalous. If relevant, it is not impertinent; and thoi^ ncaa- 
<< dalous in its nature, if relevant and pertinent, it cannot be traated as 
*^ scandalous ; and if false, it must be dealt with in another way." If 
the administration of equity between the parde% involves the ooosi- 
deration of a particular state of facts, the disdosore of such festo in re- 
levant, though it may not be an indispensible link in the statcnoBt of 
the case. In the case of Lord St. John v. Ltufy Sl Jokn(h)t upon a 
question similar to the present, Lord Eldon said, ** It is to be lamented 
** that all this conduct is brought upon the record; but the suit involves 
** the consideration, not only, whether the deed is void, but whether this 
** court is to do nothing with reference to the conduct of the parties. 
** The questions and the nature of the suit being such, it is impoaaiUe 
'* to say, those parts of the answer which are contended to be ineleTant 
** and scandalous are so. If relevant, whatever may be their aatiue^ 
^ they are not scandalous. The matter, therefore, appearing upon tlus 
** answer is not scandalous, as it is relevant; and His not tnefanaisi; «# 
'< iimay have an u^mence tqnan the tuU^^aUmdrng to Ae natwe efitr 

In the present case, the court, when ascertaining the plaintiff's right, 
may probably have to consider the chum preferred by the defendns4. 
Claiming as a purchaser for valuable consideration, she has instituted a 
suit to raise the amount of her demand off the estate of the late Richard 
Everard. It is stated, and not denied, that the estate will be iasnffi- 
dent to discharge, fully, the demands of both the plaintiff and the de- 
fendant ; and that she has proved in her suit, the release, exeeated by 
the plaintiff in this cause, of the charge to which he was originally en- 
titled ; and which, if still in force, would have priority to her denuuid. 
The question as to priority, is of the utmost importance between the 
parties. The plaintiff states a case against the validity of the releaae, 
and prays that it may be set aside, as having been obtained by undue 
influence and misrepresentation ; and that an account may be taken of 
the sums due to him on foot of the original charge. His demand weald 

{a) 16 Ves. (6) 11 Ve«. S39. 
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thus obtain priority to the demand of the defendant Bat as he might Jubf^ 1839. 
DOt nooeed npon that part of his case, he farther inaists that the deed ^-^^-^^ 
upon which the defendant's claim is groanded, though professedly made b^ekard 
in consideration of certain sams of money advanced by the defend-* ' 

tnt to Richard Ererard, was, in trath, without any such consideration, 
and the result of the andae inflaence upon R. £verard*s mind, in con<> 
sequence of an improper intercourse then existing between R. fiverard 
and the defendant : and so he makes the several statements respect- 
ing the all^^ improper intercourse. He further states, that the 
deed was nerer giren up by R. Everard; and that the defendant 
has stated to sereral persons, some of whom are mentioned in the 
bill, that she was not aware of the execution of it until after R. 
Everard's death ; and that it was found, after his decease, in his travel" 
ling bag. All which the plaintiff charges to be the iact, and accordingly 
prays that the parties in the cause instituted by the defendant and her 
tmstee, may be restrained by injunction, from distributing any of the 
fbnds which may be realised in that suit, until the plaintiff's rights in 
this suit shall have been ascertained. 

The statements, just adverted to, cannot, I think, be reasonably qnar« 
relied wtth» as being prolix ; and, to use the language ctf Lord Eldon, 
in the case already mentioned, ^< it is impossible to say that those parts 
^ which are contended to be irrelevant and scandalous, are so* They 
^ are not irrelevant, as they may have an influence (and a very serious 
" one) upon the suit — attending to the nature of it." The anonymous 
case in Mylnt Sf Craig's Repofts (a), which is very like the present, 
contains a aimilar decision of Lord Cottenham's. Another anonymous 
ca8e(6) shews, that although the court will not expunge from the record 
what is relevant to the case made, the person whose character is affected 
is not under any necessity upon that account of enduring the libel, if 
libel it be : he, or she, may have his or her action at common law, as 
in the case of any other writing. I adopt entirely the prindples of those 
derisions. I think the court should look very jealously upon statements 
injarions to private character ; but it must take care that its regard for 
private character shall not exclude any statement of facts material to the 
equity of the case. Upon the present application, therefore, I must say 

No rule« 

(fl) 1 Mj'l & Cr. 78. (') 4 Mad. 262. 
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Jyiyy 1S39. ber, 1884, held, that where exeeptions bad been delivered, the answer 

ooald not be deemed taffioient until either the Master's r^iort shonld be 
obtained disallowing the exceptions, or the three weeks within which 
the report shonld have been obtained, had expired; and, therefore, re- 
fused the motion to dismiss the bilL 

Mr. JeMnSf amtciis emruBf obsenred, that he also was eonnsel in Wite 
T. Palmer^ and that the applieation jost referred to was made pending a 
motion by the plaintiff on the bill and answer for a receirer. 

His Honor said he most hare a note of the case referr e d to, and ^t 
he wonld look at it, before disposing of the present application* 

Mr. Burrauffhi then said, that the plaintiff had serred notice of a bhh 
tion which he had been instroeted to moTe, for liberty to file a new bill 
in this cause, pursuant to the 52d General Order of November, 1834^ 
notwithstanding the amendment of the original bill, after answer. Al« 
thoDgh this application could not be material, unless that just made 
should be refused, it might most conyeniently be mentioned now, as 
most of the fiusts were before the court on the preceding applicatioo, 
and therefore both might be disposed of iit once. The affidatit of 
Mr. Hickie, already mentioned, stated that it would be necessary to file 
a new bill under the 52d General Rule, for the purpose of pattuig in 
issue the agreement for compromise already mei^oned, and the seTenl 
matters in relation to it. That a new bill had acewdingly been prepared 
and engrossed^ but when it was brought to be filed, the Officer wa§ of 
opinion that he would not be warranted in receiring it wtthont an order 
of the court, as the original bimad been amended after answer. 



Master of the Rolub.-— The question upon this application resolres 
itself to this, what is this '' new bill** mentioned in the 52d New Role? 
It is in the nature, not of an amended, but of a supplemental bSl ; and 
I have always thought that a plaintiff should be at liberty to file a sop* 
plemental bill, as well before as aflter issue joined, without any order of 
the court for that purpose. I know that in the court of Exchequer, in 
the time of Lord Guillamore, when applications have been nuide for li- 
berty to file supplemental bills, his Lordship used invariably to put aside 
the notice, and ask, why shonld he make an order that was unnecessary? 
However, as the late Master of the Rolls paid a great deal of attention 
to the roles of November, 1834, and gave several iostrucUons respect- 
ing them to the Officers of the court, I shall cause inquiry lo be made 
as to the practice in the office, respecting this new bill^ filed under the 
53d New Rula 

Thursday, July UA. 



* His Honor now said, — I have looked at my note of the application in 
Wm V. Palmer^ in Michaelmas 1837, and find it is exactly in point: 



CASES IN THE ROLLS. 



431 




90 that mj decision in that case mnst gorern my jadgment now. In Jufy^ ISSfV 
that cMe, the plaintiff served a notice on the defendant, on the very day 
the time for answering was to expire, of a motion that the bill might 
be taken as confessed against him, and that a receiver might be 
appointed. On the same day, the defendant filed his answer, and gave 
notice of it to the plaintiff. In a day or two afterwards^ the plaintiff 
served a second notice on the defendant, withdrawing so much of the 
former notice as related to the taking of the bill as confessed ; bat 
apprising the defendant that he would move, pursuant to the former 
notice, for the appointment of the receiver ; and that on the motion, he 
would rely upon the bill and the defendant's answer. The object of 
this was to save the former notice, which was served on the last day for 
serving notices for the Trinity sittings. The defendant's answer was 
filed on the 19th of June, 1837. Pending the motion for the recei* 
ver, which was ordered to stand over until Michaelmas term, on the 
I8th of August — ^the very last day of the two months after notice of 
the defendant's answer,— >the plaintiff delivered exceptions for the 
insufficiency of the answer. On the 2d of September following, the 
Master disallowed the exceptions. On the 26th of October, the defend- 
ant served notice that he would move that the bill might be dismissed 
for want of prosecution, under the 93d rule. 

Upon the motion for the receiver, I made no rule ; but ordered that 
tbe costs of that motion should abide the decree as to the costs. 

The defendant then moved, pursuant to his notice, that the bill should 
be dismissed. The motion for a receiver was not such a proceeding as 
would bar the entry of a rule to dismiss the bill for want of prosecution : 
MiicheU V. DougaU{a), But the plaintiff insisted that the motion was 
premature ; as, by the 75th New Rule, the defendant's answer could 
not be held to have been deemed sufficient, until the 2d of September, 
when the Master overruled the exceptions; and, therefore^ that the 
motion on the notice of the 26tb of October must feiL 

It further appears from my note, that, in my judgment in that case^ 
I said, that having considered the 73d and 75th New Rules, I thought 
it not an easy matter to say from which period the time should run, when 
exceptions had been delivered and disallowed, or no report obtained 
upon them, — whether from the expiration of the two months after notice 
of the answer ; or from the date of the Master's report disallowing, or 
the expiration of the three weeks after the delivery of the exceptions. 
But upon the literal construction of the rules, I decided that it should 
be from date of the Ma8ter*s report ; or, in case the report was not ob« 
toined within the time limited by the 75th rule, from the termination of 
the three weeks from the delivery of the exceptions ; and I therefore 



(a) 1 Hog. 25€. 
3 L t 
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/if/y, 1839. made no role upon the motion, but dewred that tbe parties should abide 

their own eoeta. — I still feel the difficulty which I then expressed as to 
the construction of those mks» and am by no means certain that my de- 
cision in that case was according to the intention of the roles. How- 
ever, as settlement of the practice is of more importance than the precite 
construction of the role> I shall abide by my decision in Wise v. Palmer^ 
and therefore upon the defendant's motion in this case I shall say, no 
rule; and let the parties abide their own costs. 

Now as to the plaintiff's application for liberty to file a new bill, por- 
suant to the 52d New Rale, I hare caused inquiry to be made iii the 
office respecting the practice there as to such new bills, and find that they 
are there treated as supplemental bills, and indorsed as such by the derb. 
I am therefore of opinion that there was no need of this application, sod 
that the plaintiff wan entitled to file the new bill, under the 52d New 
Role, as of course. 

Order.— The court doth decTme to make any order for Jeare to 
file a new bill, pursuant to the General Order, bearing date 
29th day of Norember, 1884, Now 52, not considering any sodi 
order necessary; but doth dedare that the pfaunUff shall be at 
liberty, if he shall think fit, to amend his bill at any time withia 
one fortnight from the date of this order, by stating therein the 
agreement to refer the matters in dispute in this cause to the 
arbitratbn of Pieice Mahony, and the proceedings on such re^ 
feronee and in relation thereto, as mentioned in the affidarit of 
James 6. Hidde filed in this cause, ho, ; and let the parties 
abide their own costs of this motion. 



Thunday^ July 4ik. 

PRODUCTION OF TITLE DEEDS, &c UNDER DECRBE- 
182d GENERAL ORDER OF NOVEMBER, 1834. 

Chaytor and others o. Ghattor and others* 



Under the M^. MoNAHAN, ou behalf of Ednmnd Byrne, a creditor baring the 

o d^ ^^N ^^ carriage of the decree in this cause, moved for an attachment against the 
1834. the Mas- defendant, John Chaytor, and the plaintiff, Harriet Maria Chaytor, for 

ercise^his dU^ ^^ bringing in and depositing with the Master the several deeiK 

cretion, and 

certify what bookf , papers, or wridngt respeetivelj shoald be lodged in his office, or pro- 
duced for inspection only; although the decree under which he may be proceeding 
requires the parties to bring in, and deposit with the Master, tiH deeds, writings, &c. in 
anywise touching or conceminff the premises, in their possession or power respectlTely : 
until the Matter certifies, t^e deeds need not be produced. 
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writing*, aod muniments of title, in their possession or power respect- Jnly^ 1339 
irely, pnrsnant to the decree in this cause ; or for such other order, &a 
The decree directed *' that all parties do bring in all deeds, writings 
^ and muniments, in any wise touching or ooDcerning the premises, ia 
*< their possession or power respectively, and deposit same with the 
<* Master." On the 6th of June, 1838, the court made a conditional 
order upon the plaintiffs* solicitor to bring in and lodge with the Master 
certain title deeds relating to the premises ; and as cause against that 
order he filed an affidavit, stating that he had not, and never had in his 
possession or power any of the deeds, which he believed to be in the 
possession of his client, Mrs. Chaytor, and her husband, the defendant, 
John Chaytor.* On the 6th of June last, the creditor having the car- 
riage of the decree served the plaintiff and her husband with an extract 
of that part of the decree relating to the production of the title deeds, 
and at the same time called upon each of them, by notice, in writing, to 
bring in the particular title deeds which appeared, by the affidavit al- 
ready mentioned, to be in the possession of them, or either of them, and 
ail other deeds, writings and muniments touching or concerning the se- 
veral matters directed by the decree in this cause, in his or her possession 
or power ; and apprising them that, in the event of their declining so to 
do, an application would be made for an attachment against them. 



Mr. •/. J. Murphy, for the plaintiflp, and Mr. Kennedy, for the defend- 
ant, J. Chaytor, opposed the motion. — Mr. Monahan's client has not 
complied with the 182d rnle,f under which the Master's certificate should 
have been- obtained as to the documents to be lodged in the office, or 
produced for inspection merely, and the notice calling on the plaintiff 
and her husband to lodge or produce the deeds should have followed 
exactly the certificate of the Master. The rule just mentioned is a 
transcript of the 60lh New Rule in the court of Chancery in England, 
under which it is held, that the Master is to exercise the discretion 
given to him by that rule, to determine what books or papers shall be 
produced, though the order or decree, under which he is proceeding, 

* This was a revived suit : the original caase having abated by the marria^ of the plaintiff. 



f 182d General Order, AotremW 
1834. •* When by any decree or 
'* order, books, papers or writings 
" are directed to be produced before 
'^ the Master, for the purposes of 
'* such decree or order, it shall be 
'^in the discretion of the Master 
*' to determine what books, papers 
^* or writings are to be produced, 
'* and when, and for how long they 
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are to be in his office; or in case 
be shall not deem it necessary 
that such books, papers or wri- 
tings should be left or deposited 
in his office, then he may give di- 
rections for the inspection thereof 
by the parties requiring the same, 
at such time and in such manner 
as he shall deem it expedient.*' 
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t/tt/y, 1839. of money, and not for the parchase of an annaitj : that it was agreed, 

that the sum of £350 should be adranoed to the defendant upon the 
terms of her secaring payment of interest upon it, at £10 per cent; 
and the repayment of the principal by an insnrance upon her life for 
the amount. That the rent-charge was a mere device to erade the sta- 
tutes against usury ; and that in all the letters written by the plaintiff's 
agent and present solicitor, pending the negociation for the advance 
of the money, and immediately before the execution of the defnl, the 
transaction was characterised as a loan* That upon payment of the 
£294. 2s. aforesaid, it was expressly stated that the plaintiff retained 
the sum of £18 as and for the first year's insurance premium ; and the 
sum of £37. 1 8s. as and for the costs of preparing the said deed, although 
the said costs had neither been served on the defendant, nor taxed. 
She positively denied that the head-rent was in arrear, and insisted that 
the property was an abundant security for the plaintiff's demand. 

The plaintiff's counsel submitted, that although there possiUy might 
be a question for the hearing of the cause, yet, upon the present mo> 
tion, the defendant's unproved allegations could be of no avail against 
her solemn deed. This case is not distinguishable from Riehardt v. 
Goold{a)i in which Sir A. Harte granted the application. 



Messrs. FT. Brooke^ Q. C, and Maky, for the defendant, submitted 
that the dealing of the parties could not be considered otherwise thao 
for a loan. The repayment of the principal was to be aecured by an in- 
snrance on the defendant's life, and the amount of the first year's pre- 
mium of insurance had been expressly retained ont of the £350 ; the 
deed was therefore nothing more than a disguised security for re- 
payment of the principal, and payment of interest at the rate of £10 
per cent : ChiUingtoorih v. CAt^tft^ii?orM(6).<— [Master of th£ Rolu. 
It was decided in Byrne v. Kennifacke (c), that the agreement for as 
insurance did not of itself render the grant of an annuity, exceeding tbe 
legal interest on the money advanced, a mere colorable security for sa 
usurious loan ; though, as in this case, the first year's premium was to be 
paid by the grantor, t. 6., subtracted from the money advanced.] — It is 
admitted that the insnrance per se does not prove the corrupt agree- 
ment ; but in connection with the other facts it becomes a serioos itea 
in the proof; Doe d. Grimes v. Gooch (d). In the case of Byrne r. 
Kennifeche^ the Chief Justice, in delivering the judgment of the coait, 
■aid, " such a transaction may be made the cover of an nsurioos loan.** 
In that case, the question depended entirely upon the existence of the 
insurance, and the fact that the first year's premium had been paid bf 



(a) 1 Moll. 32. 
(c) Batty V R. 269. 



(O 8 Sim. 104. 

(tf) 3Bar.uidAJd.SM. 
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the gmntor : (here was no proof of a dealing for a loan. But here the Jufy^ 1839, 
defendant seta oat in her answer the agreement in detail» and refers to 
the letters of the plaintiff's own agent and solicitor, which can leave no 
doabt that the intention of the parties was for a loan, to be repaid, and 
not for the purchase of an annuity. It farther appears that the deed 
does not truly state the consideration, either as to the sum advanced, or 
the mode of payment.'^ Only £194>. 2s. was paid at the date of the deed. 
The plaintiff refused to make any further payment for several months 
afterwards, and at last paid only £100, as the residue, insisting upon 
her right to retain £18 for the first year's premium of insurance, and the 
extravagant sum of £37. 1 8s. for the costs," neither served nor taxed. 
In Richards v. Goold, cited on the other side, Sir A. Harte said, that 
** if it could be shewn, looking to the instrument upon which the plain- 
" tiff founds his title, that his annuity was clearly void, the court would, 
** ander those circumstances, refuse a receiver. Further, if it were doubt* 
" fal, and that the court found it necessary to inform itself by means of 
'* an inquiry, then, on an interlocutory motion for a receiver, the court 
** would refuse, pending the issue, to make the order." There is, in this 
case, a question proper for a jury ; and if the court would now direct an 
isaae, there can be little doubt that upon production of the letters of the 
plaintiff's agent and solicitor, referred to in tlie defendant's answers, 
the jury would find that the dealing of the parties was for a loan, and 
not for a purchase. But even if the court should be disposed, upon the 
aathoritv of Byrne v. Kenni/ecke, to hold, in the absence of positive 
proof to the contrary, that the dealing of the parties in the present case 
was bona fide for the purchase of an annuity, yet, upon the authority of 
lynmght v. Eu9tace(a}y the plaintiff's title to the annuity must fail; for 
the alleged purcbase-money was not paid for several months after the 
annuity began to accrue. In the case last-mentioned, Sir A. Harte 
fully admitted [p. 337] the principle of the decision in Byrne v. 
Kennijkeke; and held, that although there was no ground for set* 
ting aside the annuities on account of fraud, or inadequacy of price, 
** still it was impossible to suffer them to stand on another principle, 
^ which requires that the consideration shall be actually paid for 
•* annuities, and g^nts of the like nature, fully and precisely as the deed 
** expresses. A man parting with his income, for eight years' purchase, 
** is entitled to this protection, that the purchase-money shall be paid at the 
** instant, or be tendered to be paid." It is therefore submitted that the 
plaintiff's title to the annuity cannot stand, and that the present case 
comes within the exceptions mentioned in Richards v. Goold, in which 
Sir A. Harte said, the court would not appoint a receiver upon interlo- 
cutory motion. 

(a) 1 Mol. 328. 
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Jufyf 1839. Master OF THE Rolls. — The deed, upon which the plaiotiff relio, 

is, as I collect, nnohjectionable in form. It recites the defendant's title, 
and an agreement between the plaintiff and defendant for the purchase 
of an annntty : it then witnesses that in consideration of £350, paid by 
the plaintiff to the defendant, at the time of its execution, the defendant 
thereby granted to the plaintiff an annuity of £52, for the defendant's, 
life, payable out of the premises. The defendant admits the execotion 
of this deed ; and it is also material, at least upon this motion, that it 
was executed in the presence of the two solicitors, respectively con- 
cerned then and now for the plaintiff and defendant ; and that the an- 
nuity was regularly paid pursuant to the deed, for two years : however, 
three gales being in arrear, the plaintiff has filed her bill, and now mores 
upon it, for a receiver. 

The defendant, being in receipt of the rents, has filed an answer, im- 
peaching the deed, and alleging that the dealing of the parties was in 
fiict for a loan, and not for the purchase of an annuity. She sets forth 
several letters upon the subject, written shortly before the execution of 
the deed by the plaintiff's solicitor and the agent n^otiating on the 
plaintiff's behalf, in which the term loan is used to express the subject 
of the agreement in contemplation. It is said that the letters truly state 
the dealing and intention of the parties, and that the deed does not; 
but, in the absence of proof, I think the natural inference is the other 
way ; and that an instrument prepared and executed with so much form 
as the deed, was more likely to express the intention of the parties than 
the comparatively loose statement in a letter of the agent on one side. 
As to the allegations of the defendant herself, they are as yet unproved, 
and cannot avail against her solemn deed ; especially, as the oliject of 
those allegations is, that she may retain the receipt of the rents. What 
the shape of this cause may be when it comes on to be heard, it is need- 
less to surmise. At present the simple question is, whether the plain- 
tiff has presented such a case as should induce this court to interfere 
and take the receipt of the rents into its own hands, until the rights of 
the parties shall be ascertained ? I think she has : she shews a dear 
prima facie title upon the deed : — it is admitted that three gales of the 
annuity are unpaid ; and the plaintiff states that the premises are a slen- 
der security for her demands, and that the head rents are in srrear. 
Richards v. Goold seems to be a precise authority for the phuntiff 's 
application. 

Motion grsnted. 
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Tuesday, November 27iky 1838.* 

COUNTY TREASURER— RECOGNIZANCfii—PRTNCIPA L 
AND SURETY— CURRENCY— CROWN— CREDITOR. 

The QnEEN v. Gborob 0*Callaouan. 
Same v. William Casey. 
Same o. Edward O'Callaohan. 
SaDie V. CoRNBUDs O'Brien. 

Mr. MooRB, Q. C, on behalf of the defendants, this day moved the xjpon the ap- 

coart, that all further proceedings in these causes might be stayed, and ^^^'^^^"^i* ^^ 

that W. H# M^Grath and W. S. Molony, thiitl persons, for and on behalf of of coantj trea- 

said several defendants, might be at liberty to lodge in court, or pay the J^™' together 

same over to Charles Mahon, Esq. the present treasurer of the county of with four other 

Clare, to be placed to the credit of said county, or otherwise, as the p. and's. en- 

ooart might direct, the sum of £6,461. Ids. 9d. sterling, equal to the ^^^*°,f* J^I 

lam of £7,000 late Irish currency, secured by the recognizance entered cognizance, 

into and acknowledged on the 18th of July, 1831, and that thereupon knowledged"^ 

the said recognisance of George OXallaghan and his sureties might be himself indebt- 

^ , ed to the King 

^Mated. in £7000 gter- 

The facts of the case, as appearing on the motion, were as follows:— ^*"^' ^^ J^® 

^ rtr o game instru- 

In the year 1831, Geoi^e O'Callaghau, the defendant in the first ment, B. and 

caose, was appointed treasurer of the county of Clare, and on the oeca- ledged^them- 

sion of bis election to that office, he and the defendants in the other selves to be 

causes, together with J. S. Vandaleur, entered into the recognizance in yeral^ indebt- 

question, which was in the following forrt : — ^ j'." £5y(m 

** Bb rr Rbmemberbd, that on the I8th day of July, 1831, 6. O'Cal- p. and' £. in 

"highan, of, ke. Esquire, came before the Honorable Richard Pennefa- ^g^^^^'^tei" 

ling. In the 

• First of the eight days after Michablmas Term. condition ♦ 

(which was, 

that A. should 

duly account pursuant to the 4 G. 4, c. 33,) the instrument was described as " the foregoing 

recognizance. In 1837, A. resigned the office of treaxurer, being a defaulter to the 

amount of £18,000, and upwards, of which a sum of about £4000 was due to the Crown, 

and the residue to the county. 

Held, that this was a recognizance securing a single sum of £7000, and no more. 

^eld, also, that £7000 British was the amount thereby secured, although the amount 
which the 4 G* 4, c. 33, required such treasurer to secure was £7000 /ri«A. 

And it appearing, from the condition of the instrument, that the parties stood in the si- 
tuation of principal and sureties — Held, that on payment of that sum by A., the principal, 
he was entitled to have the recognizance of himself and sureties Tacated. 

But Hvldj that on payment of that sum by the sureties, they were not entitled, as 
against the Crown, to the benefit of the recognizance acknowledged by A., the principal. 

Sureties of a county treasurer paying the amount of his recognizance are not, oy reason 
of such payment, entitled to priority over the Crown, there being a debt due by such trea- 
surer to the Crown, ulira the amount of the recognizance. 

3 M t 
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'< ther, third Baron of his Majesty's Conrt of Exchequer in Ireland, and 
" acknowledged himself to be indebted to onr sovereign Lord the King, 
<' his heirs and saccessors, in the sum of £7000 sterling, to be leried off 
<' all and singular his goods and chattels, lands, tenements, and heredi- 
'^ taments. 

^ And on the same day, and in like manner, J. S. Vandeleor, of, &&, 
"and C. O'Brien, of, &c., Esqrs., came and acknowledged themselves to 
** be jointly and severally indebted unto our sovereign Lord the King in 
" the sum of £5000 sterling, to be levied off their and each of their goods 
" and chattels, lands, tenements, and hereditaments. 

** And also, on the same day, and in like manner, W. Casey, of, &e^ 
** and R 0*Callaghan, of, &c., Esqrs., came and acknowledged themselves 
'* to be jointly and severally indebted unto onr sovereign Lord the King 
" in the sum of £2000 sterling, to be levied off their and each of tlieir 
'< goods and chattels, lands, tenements, and hereditaments. 

** Whereas the above bonnden G. O'Callaghan has been duly elected 
** treasnrer of the said coanty of Clare, at a meeting of the magistrates of 
"said county, held atEnnis, in said county, on the 13th day of Jane 
<«last. 

** Now, the condition of the foregoing recogniiance is such, &€." 

The condition was to the effect, that if the said 6. O'Ctdlaghan shotdd 
account, in manner required by the 4 6r. 4, c S3, or by any other act 
in force in Ireland for regulating the office of county treasurer, or by 
any law that should thereafter be made relating to the same, and should 
duly discharge the duties of his office, and, at his death, resigpnation, &&, 
deliver to his successor in office all books, ftc, and hand over lo such 
successor any balance that should appear to be due — 

'< That then, and in such case, the foregoing recognisance to be null 
" and void, and of no effect ; otherwise, the same to stand and remain in 
^^full force and virtue inlaw." 

G. O'Callaghan continued to act as treasurer until the 8th July, 
1837, when he resigned, being then indebted to the oonnty in the sun 
of £18,808. 7s. 3^., of which it was stated that a sum of £4^000 and 
upwards was due to the Crown, being the amount of certain sums raised 
from time to time, by presentments, to repay advances which had been 
made to the county from the consolidated fund. 

In May 1837, George O'Callaghan, before his resignation of the 
office of treasurer, sold one of his estates bound by the recognisance, for 
the sum of £7,438. 12s. 5d.; and for the purpose of indemnifying the 
purchaser against any proceedings on foot of the recognisance, and pro- 
viding a fund for the payment of it, it was agreed that the sum of £7000, 
late currency, part of the purchase-money, should be invested io the 
purchase of 3^ per cent, government stocky in the joint names of W* B- 
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M'Grath and W. S. Molony (the third persons mentioned in the notice 
of motion), as trustees for the above purposes. The money was accord- 
ingly invested in the purchase of stock, and a trust deed subsequently 
executed, whereby the trustees were authorised and empowered to apply 
the stock for the purpose of procuring the recognizance to be vacated. 
The dividends, in the mean time, were to be received by 6. 0*CalIaghan. 
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Mr. Moore, Q. C, with whom were Mr. Henn, Q. C, and M*** 
James O'ErieUf for the defendant. 

The first question is, whether the recognizance is to be considered as 
a single security for one sum of £7,000, or as a securiy for the several sums 
in which the parties lo the recognizance became bound, amounting, toge- 
ther, to the sum of £14,000 ? The former is the true construction of 
the instrument. This is analogous to the case of a joint and several bond, 
in which, although there may be several judgments and separate exe- 
eotions, there can be but one payment of the principal sum. The con- 
dition describes the instrument as " the foregoing recognizance^' thus 
clearly designating it as a single security. The 4 G. 4, c 33, the 
act by which the amount of treasurers' securities is regulated, is ex- 
pressly referred to in the recognizance. By the 4th section, it is 
provided that treasurers shall, before acting, enter into recogni- 
zance to the Crown, with not less than two, and not more than six 
sureties, to the amount specified in the first schedule thereto annexed ; and 
by that schedule, the sum of £7,000 Irish is stated as the amount of the 
security required from the treasurers of second class counties, in which 
class Clare is included. Inasmuch, therefore, as the sum which that statute 
required the treasurer to secure, was the sum of £7,000, late currency, 
no further sum, in the whole, should be considered as secured by, or 
recoverable under the recognizance. Again, if 6. O'Callaghan had, 
at the time of his being appointed treasurer, lodged in court the sum 
of £7,000 Irish, under the 6th section of that act, neither he, nor any 
person as his surety, would have been required to enter into any recogni- 
zance : a fact which furnishes a strong additional argument against any 
greater sum than £7,000 Irish being considered as secured by the re- 
cognizance. 

Secondly, it is clear, from the condition of the recognizance, that the 
parties stand in the situation of principal and sureties ; and, conse- 
qnently, if the construction contended for at the other side were to pre- 
vaily and the Crown were at liberty, after payment of £7,000 by O'Cal- 
laghan, to levy a similar amount from the sureties, the latter would be 
deprived of their equity as against the principal ; it being a settled rule 
of equity, that where the sureties pay the debt of the principal, they are 
entitled to stand in the place of the creditor, and to have the benefit of 
his securities. 
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The Attorney Gemral^ with whom were the SoUaior Oemerai and 
Mr, Piffoif Q.C., for the Crown. 

Thii ?ery qnettion came before the Matter of the Bolls in NoTemlHsr, 
lSS7y npoo a petition presented by 6* 0'Callaghao« praying to be aa 
liberty to lodge the sum of £7,000) for the porpoee of having the raeo^ 
nisanoe vacated. Hit Honor refused the application, and expressed a 
strong opinion against the right of the petitioner to the relief lie now 
seeks to obtain by the present motion.* The recognisanGe in this cane 
is not in the common form. According to the obTions constroctieo of 
the instmmenty it comprises three distinct feoogniiaoees, secariag three 
several sums, amounting in the whole to £14,000; and it caanot be 
considered as a single recognisance^ securing a single sum of £7,0O0l 
There is nothing to prevent security being taken in a larger saai than 
that required by the statute. 

The circumstance of 6. 0*Callaghan being a debtor to the Crown, 
ultra the amount of the recogniiance, disentitles him to any asaistanoe 
from the court in getting rid of the debt secured by the recogniaaBae; 
and the case of GaUoway v. the CommUsioners csfPfjttumna Bfidge{a)^ 
as cited by the Master of the Rolls on the oocasiea already referred to, 
is an authority to shew, that the Crown may appropriate this money to 
the dischaige of the debt not secured by the reeogninace. 

WoCLFB, C. B.y and Richards, B«— A person paying money haa a 
right to allocate it to the payment of any demand he pleases. That ia, 
therefore, a most extraordinary decision^ Here O. O'Callaghan seeks 
to be at liberty to pay the money on foot of the recogaiiance. 



Mr. ' Seigean t Qrtme^ for the ooonty of Clare.— The coort cannot 
ply with this application, without doing great injastioe to the ooanty, for 
which the Crown may be considered as a trustee. Tbeoeonty is as mach 
entitled to the favourable consideration of the court as the sureties are. 
This is not an application on the part of the sureties, but oa the part ef 
principal and sureties, to have their recogniaanees vacated, on payment 
of £7,000 by the principal. The object of the motion is, to get rid of 
three several recognisances by the payment of one sum of £7000; die 
result of which will be, that no security by recognisance wiU remaia for 
the balance of £11,000 due by 6. O'Callaghan to the county. Ike 
court ought not, therefcNre, to assist him in getting rid of the rseogai- 
sance, by which a portion of that debt is secured. The Crown waj 
recover the amount of the recognisance from the sureties, and afbr- 
wards proceed against the principal. Independently of his reeegnianee^ 
a county treasurer is a Crown debtor, treasurers being aiade aoeoflatabia 



(.«) See a report of this caae^ 3 Law Bsc. 9d S«r. S07. 
* For the judgment pronoiiaced by the Msater of the Rolk on tiiat occ«nos> rMrf#s#. 
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to tfaeCfDwn by the 21 As 22 O. 3> c 20, and 7 G. 4, c. 49, s. 8. The 
right of a surety, who pays the demand of a creditor to the benefit of his 
seeorities, as against the principal debtor, has ne^er yet been recognised 
as applying to a case where the Crown is a party beneficially interested ; 
nor has the surety each equity in any case where the creditor's whole 
debt has not been paid oflPor satisfied. 

At all events, these are not questions to be decided in a summary 
manner npon motion— [Pennefather, B. In my opinion, no great 
difficulty can exist as to the construction of this instrument; — ^the 
only subeUntial question being, as to the rights of the Crown. If 
tbis were an ordinary case of principal and surety, I think it is clear 
tbtt these parties would be answerable only for the one debt. Does the 
cifcamstanee of the Crown being a party interested make anydiflerence?] 
[Chief Baron. With respect to the construction of the instrument, 
there is a due to the intention of the parties, vis., the act of parliament, 
in eomplianoe with which the recognisance purports to hare been en- 
tered into.3 
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In consequence of the large amount of property involved, an arrange- 
ment was suggested by the Court, and acceded to by the parties, whereby 
the motion was to stand over, to admit of a bill being filed, for the pur- 
poie of bringing before the court, for its decision in a more solemn man- 
ner, the questions which had been discnssed upon the motion. 

A bill was accordingly filed, ^ which three of the sureties, Casey, 
O'Brien, and E. O'Callaghan were the planitiflfs ; the Attorney General, 
6. O'Callaghan, and the fourth surety, J. S. Vandeleur, the defendants ; 
the last-mentioned person being charged to be out of the jurisdiction. 

After stating the appointment of 6. O'Callaghan as county treasurer 
in 1881, and setting forth the recognisance at length, th^ bill stated 
that 6. O'Callaghan resigned the office on the 8th of July, 1837, being 
then indebted to the county in the sum of £18,000, and upwards. 

That pursuant to the statute 1 & 2 Ftct c 104, the Chief Remem- 
bnmcer proceeded to ascertain the sum due by him to the county, 
and the liabilities of the county; and that upon certificate to the 
Lord Lieutenant, it appeared he was a defaulter to the amount of 
£18,80a 7s. 5^., which included a sum of £4,234. I7s. 7|d. being 
the aoMinnt of certain sums, which had been from time to time 
raised and levied by presentments of tlie grand juries for the time being, 
of the county of Clare, for the purpose of paying various sums which had 
theretofore been advanced out of the consolidated fund, or advanced by 
the collector of exeise for the county of Clare, and the amount of which 
presentments had been paid to 6. O'Callaghan, as such treasurer; and 
that said sum of £4234. 17g. 7-|^. had not been since paid to the collec- 
tor of excise of the county of Clare, or to the collector of excise in nr.u 
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lin ; and that said last-mentioned fiun aecordingly now remained doe to 
the Crown by the said 6. O'Callaghan. 

The bill then charged, that proceedings having been threatened 
agunst the plaintiffs, on the part of the Crown, on foot of their reeo^i- 
sance, they had (with the assent of the Attorney General,) paid to the 
present treasurer of the coanty Clare the sums for whidi they were 
severally bound on foot of the recognisance* 

That G. O'Callaghan had refused to pay any thing on foot of the re- 
cognisanee, and that there had been neither judgment nor execotioa on 
foot of the scire facias against him. That the plaintiiEi had applied 
to the Attorney General for liberty to put his recognisance in suit 
in the name of the Crown, for their benefit That Botwithstaading 
the payments by the plaintifis, it was alleged that her Majesty is enti- 
tled to the benefit of the recognisance against G. O'Callaghan, in prior- 
ity over the plaintiff. 

The bill, therefore, prayed that the plaintiffs migiit be decreed enti- 
tled to the benefit of the recognisance acknowledged by G. O'Callaghan, 
and might be declared at liberty to pot the recognisance in suit against 
him, in the name of her Majesty, and to proceed thereon as they might 
be advised, for the purpoe of recovering, by means thereof, the said sum 
of £7,000, late Irish currency, being the amount of the several sums paid 
by the plaintiffs respectively ; and that, if necessary, her Majesty's At- 
torney General might be directed to permit the plaintilis to take such 
proceedings. 

To this bill there was a general demurrer on the part of the Crown. 



EQUITY EXCHEQUER. 
Saturday^ Jauuary 26lA, 1839* 

Mr. Sherlock^ with whom were the AUomey General^ the SoUeiior 
Oeneraiy and Mr. Piffo^ Q. C, for the Crown. 

The questions that present themselves to the consideration of the 
court, in the present instance, are these — Whether the recognisance of 
the principal and sureties is for several and distinct sums, amoaatiog 
together to the sum of £14,000, or whether the true meaning and con- 
struction of the recognizance is, that it should stand as a security for the 
sum of £7000 only ; and next, if the court should decide that the rsoog- 
nizance is intended to cover the snm of £7000 only, whether tbe sure- 
ties, who have paid that amount to the Crown, are entitled, as sgsinat 
the Crown, to priority over the balance remaining due to the Crown 
from the principal debtor, Mr. O'Callaghan. 



• Hilary Tenn. 
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The first point baviug been diicassed at some length on a former oc- 
casion, it is now nnnecessary to dwell upon it, or repeat the obseryations 
which were then made. 

Bat supposing that the court may be against the Crown on that point, 
it then becomes necessary to consider, whether the sureties who hare 
paid the full amount of the recognisance, are, by reason of such payment, 
entitled to stand in the place of the Crown, and repay themselves, be- 
ibre the Crown can recover the balance remaining due to it from the 
principal debtor. The general principle is admitted, that a surety who 
pays the demand of a principal creditor, is entitled to stand in his place, 
and to have the benefit of all his securities to repay himself; and this 
not only as i^[ainst the debtor and his other creditors, but even as against 
the principal creditor himself, if he has other demands against the 
debtor. It remains to be considered, whether that doctrine extends to 
the case of the Crown ? or whether, in the present instance, the prin- 
ciple is at all applicable ? As this is a question of priority between a 
Crown debt and a debt to a subject, and as the plaintiffs come in to 
seek for the equitable interference of this court against the Crown, it 
is necessary to consider the privileges and preference which the Crown - 
enjoys in the priority of its debts. In the case of the Eing v. Al^ 
fftttf(a), this point is discussed at some length, and Chief Paron 
McDonald sajrs, ^* By the common law, the Crown was entitled 
'* to be satisfied its debt, before the subject can take out any exe- 
''cntion at all." And again, <' Where the King's and the subject's titles 
^concur, the King's title shall be preferred." This position is laid 
down very strongly in Bacon* sAbridgftneniy ^57 ytiL Crown Property — ** If 
"a man enters into an obligation to two, and one of the obligees assigns 
" to the King, or is outlawed, the King may bring an action in his own 
'^name, and shall recover the whole debt to his own use; for the King 
" cannot, by reason of his dignity, be partner with his subject, neither 
^* can he lose his right." 

In the'present instance, as between the Crown and the plaintiffs, the 
Crown has a clear priority at law against the common debtor. For a 
surety who pays the debt of his principal, unless he gets some counter 
security, ranks only as a simple contract creditor ; his remedy is by an 
action for money paid to the use of the principal, and nothing more, 
and the case is the same in Equity ; per Brougham C. in Hodgson v. 
V. Shaw (6). On the other hand, the debt due to the Crown binds 
all the property of the debtor of every description, from the time of 
his appointment as treasurer, as if he had then stood bound by writing 
obligatory, in the nature of a statute staple ; 21 & 22 G. 3, c. 20 s. 5. 

Now, as to the principle, that a surety who has discharged the debt 
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(fl) 16 Hast, 278. 



(b) 3 Mylne & K. 190. 
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of the creditor is entitled to priority, even as agfunst hiin>— ^nch a prin- 
ciple can only be applied against the creditor where he has two distinct 
demands, and of a different nature ; the balance remaining' doe, being^ of 
an inferior nature to that which the surety has paid off. But when tbe 
debt remiuningdne is<if a higher nature, or equal to the debt paid €»fi; 
he cannot be affected by tbe rights of the surety, for he claims altoge- 
ther by an independent and distinct title ; for a snrety is not entitled to 
postpone all the demands of the creditor tlH his advances hare been re- 
paid ; he is only entitled to priority orer debts of an inferior degree. 
But here, both debts due to the Crown must be taken to be equal ; they 
may be recorered by tbe same prerogatire process ; they both alleet in 
like manner all the property of the debtor, and are diarges paramoont 
to the claims of any other creditor. Although there have been aereral 
cases in which parties paying off the demands of the Crown have been 
admitted to sue in the name of tlie Crown, and have bad the advanti^ 
of Crown process to repay themselves; yet in all those eases, the 
Crown had been fully satisfied; and those parties derived tfaetr 
equity against other creditors from having paid off the Crown debt. 
And, on general principles, the court should not interfere where 
there is a dona fidt debt dne to the Crown, and where it has 
a prior right at law. And in a case between tbe Crown and a subject; 
the former should not be called on to part with its lien, and give op the 
peculiar prerogative process for the purpose of postponing its own 
rights. Under tbe circumstances, the debtor being a public servant 
of the Crown, entrusted with the custody of the public money, and a 
public accountant, whose debts end liabilities to the Crown have been 
peculiarly the subject of legislative enactments, the Crown has as good 
an equity as the plaintiflfs ; and in such a ease, whatever rights tbey may 
have, as against the other creditors of Mr. G. O'Callaghan, they are not 
entitled to any priority over the Crown. 



The Court here stated, that they were disposed to adhere to the 
opinion they had intimated upon the motion with respect to tbe wo- 
struction of tbe recogniaancoi namely, that it was a security for a sing-le 
sum of £7,000 only. 

Mr. Jamn O'Brien, Mr. Moorey Q«C., and Mr. Henny Q.C, for the 
plaintifi>s. Upon the other branch of the argument, it is submitted, 
that the plaintiffs are entitled to the benefit of the recognisance, 
a sagainst 6. OTallaghan, the principal, as if this were a question 
arising between subject and subject. — The Crown is not the part j 
beneficially interested, it is but a trustee for tbe county.— [Pe>?- 
NEFATHER, B. The question must be argued as if the Crown were 
beneficially interested.] — Even so, the plaintiffs are entitled to tbe relief 
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they seek.— Id an ordinary case, between snbject and subjeot, tbe surety 1 8S9. 
has a right to the benefit of tbe secarity, even to the prejudice of the 
creditort who baa other daims ; EsqHxrte Ruti^orth (a) ; Poky r. 
Field (b) ; HiU v. Kdly (c) ; BarAoeU r. LyddaU (d). And this rule o'cal- 
extends to the case where the Crown is ooncerned, the surety having ukOHAif. 
been held entitled to the benefit of the Crown process against the prin- 
dpal debtor; Salkeldr.Ab5oii(e); Latouche r. Pallas (f). [Pbnnbpa- 
TESSty B. The Crown was merely a trustee in those cases ; they do not» 
therefore* apply to the case where the Crown is the party benefidally 
iiiterested.3 The case of ne King r. BenneU (g% and Anon. (A), 
would seem to shew that the circumstance of the Crown having a bene- 
ficial interest makes no distinction. In cases which might be referred 
to as establishing a contrary position. Sex v. Marsh (t), and The AjUot^ 
my General v. Aihinson (j)y the prerogative of the Crown was only relied 
on to shew that it was not obliged to resort, in the firit instance, against 
the prindpal, — ^but that is not the question in this case. The Crown 
has been held liable to the same equities as a subject ; PawleU v. The 
AUomq^ General (h) ; Burgessv. WheaU(l); CasperdY. TheAUameg 
General («•) ; Fasier v. Bargreaves (n). 

Chief BAiiON>^Those cases shew that where there is an equity 
against a anbject, the demand of the Crown will not displace it ; but in 
this case, a direct equity is sought by the sureties against the Crown. 

Richards, B. — If the debts due to the Crown and a subject be equal 
in degree, the prerogative of the Crown gives priority to the former. 
A surety has no right to call upon a creditor for an assignment 
of his securities, unless he thereby obtains a priority over his other 
demands* 

The Court, without giving judgment at length, allowed the demurrer 
(0 the bill, and made the following order upon the motion of the 27th 
of November, which they now directed to be renewed :— 

It is Orderbd by the Court, that on payment into the Provin- 
cial Bank of Ireland, in Limerick, to the credit of Charles 
Mahon, Esq., Treasurer of the county of Clare, the sum of 
£7,000, British, the amount secured by the said recognizance* 
the said recognizance of the said George Callaghan and his 
sureties, bearing date the 18th day of July, 1831, be vacated 
without further notice, and without prejudice to the right of 
her Majesty (if any), to proceed for recovery of any other, or 
further demands (if any), in such way as may be advised. 

(a) 10 Yes. 409. (h) 13 Yes. 435. 

(c) Ir. T. B. 265. (d) 7 Bing. 489. 

(«) Hsyefl, 676. (/) Hayes, 660. (g) I Wight. 1. 
(h) SaTiOe, p. 30, pi. 7 2 ; and see West on Extents, 307. 

(i) M'Clel. 288. (/) 1 Y.& J. 207. 

(k) Hard. 469, (/) 1 Eden, 266. 

imj 6 Price, 411« (n) 1 Keene, 281. 
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1830. ant Cathcart't attorney bad written to tbe attorney for the pudiaser, 

'^'^"^^^ reqniring an immediate lodgment to be made of the balance of the pur- 

9, diate-money» which waa accordingly made at the time abore mentioiied. 



cATHCAaTk An affidavit wai made in reply by the parchaeer^s attorney, stiting 
that he did not receiTO the statement of title, and copies of the deeds 
and docoments relating to it, until the 29th of December, 1830. 

That on the 26th of January, 1831, the purchaser's counsel gave to 
opinion, to the effect, that a good title had been made out to the lands of 
Ballinyeery and Kiltane, unless something adverse should appear ca the 
searches thereby directed, but that a good title had not been made ont 
to the other lands, via., Rathkeale. Tluit deponent immediatdy after- 
wards furnished a copy of that opinion to the plaintilTs attorney, who^ 
on the 8th of February following, replied, that he would look ioto tlie 
title, and adrise with Uie deponent upon it. That on the 2d of De- 
cember, 1831, plaintiff** attorney obtained an order to invest thepu^^ 
cdnse-money so lodged, being £1,237. lOs., to which the pmcliaier 
made no objection, and which had rince been fructifying for the benefit 
of the parties in the cause. That no further applications were made to 
deponent, nor any further reply given to him on the subject of titb^ 
until some time in the month of February, 1834, when deponent obtaiaed 
a reference as to the title, and furnished plaintiff's attorney witha eopy 
of the objections to it. That deponent required aa answer to the ob- 
jections, which he did not recttve until the 20th of May, 1834. 

That a summons having been issued on the objections and the aofwer 
thereto, the Chief Remembrancer made his report of good tide, on tbe 
SOthof June, 1834, the pliuntiff's attorney undertaking that the oo- 
heiresses of a person of die name of Reeves, in whom die legal estate 
in the lands was vestedi should execute the deed of conveyance to the 
purchaser. 

That several odier proceedings were had in the causey which fiirtber 
ddayed the perfection and execution of the conveyance to the pnrdiaser 
until March, 1836y when the plaintiff's attorney was famished with a 
drsA of the deed, together with an opinion of the purdiaser's coonsd 
tbeieon. 

The affidavit then proceeded to state^ that the draft was not retained 
to the deponent until some time in the month of November. 1838, wheo 
the plaintiff's attorney returned it, together with a certain odier deed, 
bearing date the 23d of October, 1838, which had been executed in 
pursuance of directions contained in the last mentioned opinion of the 
purchaser's counseL 

The affidavit then stated, that the purchaser had never been in posses- 
sion of the lands, nor in the receipt of the rents, unce the sale, bat tbat 
the latter had been received by the receiver in the cause. 

That by an order of the 28th of November, 1836, a portion of tbe 
rents in the hands of die receiver was, widi oth« 8nms» invested is 
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stock to the credit of the cause, and had since been frnotifying (of the ISSSU 
benefit of the parties therein. 

That neither deponent, nor Clarke, the purchaser, had ever been 
called on by any party in the cause to lodge the remaining three-fonrtht oathoaxt.' 
of the pnrchase-nioney, until the receipt of the letter of the 2dd of 
October, 1837, from the defendant's attorney, a few days after whieh^ 
a verbal requisition to the same e£Pect was received from the plain- 
tiff's attorney, and that the money was accordingly lodged, on the 4tk 
of November following. 

The affidavit further stated, that when Clarke purchased the lands of 
Ballinveery, the lease required to be renewed, and that the receiver in 
the cause had lately received the renewal and septennial fines, and inte* 
rest from the tenants, but that no renewal had been executed. That with 
respect to the lands of Kiltane, they consisted altogether of ent-away 
bog, and were let to a solvent tenant, upon a determinable lease, at 
the expiration of which they were likely to prove but of little value. 

The afiidavit concluded by stating, that the deed of conveyance to the 
purchaser had not as yet been executed by any of the parties thereto^ 
and that Clarke had always been ready and willing (if called on) to 
lodge the remaining three-fourths of^his purchase*money, which, it wa* 
alleged, had been lying idle and unproductive. 

Mr. Smithy Q. C, in support of the motion. The present application 
is not founded upon the principle of there having been defiinlt on the 
part of the purchaser, but upon the principle that the purchaser, although 
entitled either to the rents and profits of the purchased premises, or 
to interest on his purchase-money, is not entitled to both. This is a 
principle which is not only consistent with equity and good sense, but 
it is one which has been fully established by the authorities. Mr. Clarke 
became the purchaser of that which was substantially a revernontny 
interest, expectant on the life of Mrs. Hutchinson, the plaintiff; and in 
such cases it has been held, that the wearing out of the life is equivalent 
to the taking of the rents and profits; Exparte Manning (a). That 
was the case of a sale of a reversion expectant on an estate for life, and 
the life having fallen in about the time the purchaser was ordered to 
bring in his purchase-money, a petition was presented, praying that he 
should pay interest from the time the report of the sale was absolutely 
confirmed. The court there observed — ** From that time^ the purchaser 
<< was sure of his title and of his purchase, though the tenant for life 
''had died the next day; and from that time the life was wear- 
'<ing, which is equivalent to the taking of the profits ; and in case the 
'' purchaser had taken the profits, he must certainly have paid interest" 

(a) 3 P. Wmfl. 410. 
3 o t 
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caate with a copy of the opinion of counsel obtained immediately after 
he had become the parchaser of the lots, and reqairing that the neces- 
sary searches should be obtained, and the difficulty in the case removed; 
while, on the other hand, the parties who had the carriage and oondoet 
of the cause had been, as it seems to me, guilty of very considerable 
laches and neglect. 

I hare made inquiry from the very experienced Officer of the oonrt, 
and I find that a good deal of laxity exists in the practice of this court 
in respect to sales before the officer. 

There is no rule here as there is in Chancery, prohibiting the officer 
from setting up for sale property decreed to be sold, until an opinion of 
counsel shall be had approving of the title, on a case prepared and voached 
in point of accuracy by the plaintiff's attorney, and until all necessary 
title deeds for making out and sustaining the title shall be lodged.* 



ipy of the General Order of the court rf Chancery, 
dated 11 th June, 1805:— 
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« The Lord Chancellor is this 
day pleased to order, that, in 
future, no lands shall be set up 
for sale by any Master of this 
court under any decree or order 
for sale thereof, until a state of 
the title to such lands shall be 
produced to such Master, toge- 
ther with counsel's opinion there- 
on, that under such decree or 
order a good title (such as ought 
in the opinion of such counsel, 
to be approved of by a Master 
on a reference fdr that purpose), 
can be made to a purchaser of 
such lands under such decree or 
order, by the means to be speci- 
fied in such opinion, and until 
the title deeds and other docu- 



M 



ments, necessary to make snch 
title, shall have been deposited 
with the Master, and the Master 
shall be satisfied, by affidarit, 
that the statement of title oa 
which such opinion shall have 
been given, is a true statement 
of the title to snch lands, sod 
that the parties before the coort 
are all the parties necessary to 
make such title; or if any per- 
sons, not before the court, shoold 
appear to be necessary to make 
such title, that snch persons are 
ready and willing to do the acts 
necessary for making a title to s 
purchaser under such decree or 
order, according to such opinioo." 



See also No. 1 78 of New Rules in Chancery, dated 2^th November, 1834, 

of which Ute following is a copy. 
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** That the Master, in proceeding 
to a sale under a decree or order, 
shall take special care that the 
General Order, bearing date the 
17th of June, 1805, has been 
effectually carried into execution, 
before he shall approve of or 
direct an advertisement for that 
purpose; and to that end, the 
Master shall inspect the abstract 
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of title lodged in his office ; and 
shall certify thereon, that, as fu 
as he can judge, the same b sab- 
stantially a compliance with said 
order of 17th June, 1805; and 
the Master shall not sign any ad- 
vertisement for the sale of the 
lands, if he has any doobt as to 
the correctness of the abstract of 
title." 
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Again, there is no rale or practice here that makes it necessary the 
purchaser should lodge the remaining three-fourths of his purchase* 
money before confirming a sale under the decree of this court. 

Neither is there any fixed or steady rule, as I understand, in respect 
to the payment of interest to a purchaser on his purchase-money in case 
of bad title. I am told that if a purchaser was to lodge the whole of his 
purchase-money, where he had reason to beliere that a good title could 
not be made out, that he would not in all likelihood be allowed to bur- 
then the funds in the cause with interest on such lodgment, and that the 
granting or refusing interest to a purchaser is always in the discretion 
of the court, and to be decided upon according to the circumstances of 
each case. 

Now if there was a steady rule, that no property should be put up for 
sale until the opinion of counsel had been obtained upon a correctly 
stated case, and until the necessary title deeds should be lodged ; and if 
no sale could be confirmed until the whole of the purchase-money should 
be lodged ; there could be no doubt or question as to the duty of the par- 
ties in the cause on the one hand, or of the purchaser on the other : the 
lodgement of his purchase-money could not, in such a case, be treated as 
a speculation to make interest for himself at the expense of the funds ; 
and the chance of setting up lands with a bad title would be greatly di* 
minished, and much litigation would, in my opinion, be avoided. 

I think the more fixed and certain we render the proceeding^ in res- 
pect to sales under the decrees of the court, the better : the less a pur- 
chaser is mixed up or involved in any of the proceedings in a cause, and 
the more plain we make his course, the greater will be the encourage- 
ment to monied persons to come in and bid under decrees of the court. 

Had the purchaser, in this case, lodged his purchase-money for Rath- 
keale, when his counsel gave an unfavourable opinion on the title, I 
have over and over again asked, would he or not have been allowed 
interest on such lodgment, if in fact the title had not afterwards been 
made good? And I have been answered, that most probably he 
would not. 

Now I must say, that I do not think it fair, that a purchaser should 
be put toact in this way, at his peril : we should have some defined and 
settled rule, by conforming to which a purchaser would be certain of 
not suffering a loss, in the event of his being unable to complete his 
purchase, on account of the defect of title. 

Again I ask, if a purchaser obtains, as here, an opinion of counsel, 
conditionally approving of a title, but subject to the result of searches 
(a matter of no small importance), and that no searches are furnished 
for years afterwards by the vendor, is the purchaser to be held in default, 
for not lodging his purchase -money before he receives the searches? 
And if he does lodge his purchase- money under such circumstances, and 
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that the title, npon the searches, proves defective, will he or not be 
allowed interest on his parchase-money ? 

In this unsettled and uncertain state of the practice of the conrt, I do 
not think I say too mach, when I say that, in my opinion, ontil the 
Remembraneer's report of good title, in Jnne 1 834, had been obtained, 
it woold have been hazardons, and even rash in the purchaser, to hate 
lodged his purchase-money in court, npon the chance of a good title 
being made out to either of the denominations, Ballinveery or Rath- 
keale ; or on the chance of his being allowed interest on his ptffdiase- 
money, in the event of a good title not being made out. 

Had he lodged his purchase-money in January 1831, and had the 
title ultimately proved bad, it, no doubt, would have been objected, 
when he came to demand interest, tliat he had not been called on to 
bring in the purchase'money ; and that, inasmuch as he had volunteered 
to do so, under the circumstances of the case, he was entitled to nothrog 
beyond the principal money which he had so brought in. But on Uie 
report of good title being made, in June 1834, I am of opinion that tbe 
purchaser should have lodged in conrt the residue of his purchase-moaey: 
had' he done so then, this court would, I apprehend, have awarded him 
interest, if by any fatality the title had afterwards proved defective ; for 
the court could not then have suspected him of brining in his money 
merely with the view of getting interest for it. 

From that period, therefore, I think he ought to pay interest on the 
remaining three-fourths of the purchase money. 

I do not concur in the argument, that a purchaser of a reversion is 
not bound to pay interest on his purchase-money : I conceive, that he is 
bound to pay interest, and the authorities cited in the argument, in my 
opinion, fully establish this position. I conceive that the wearing oat 
of the life is tantamount to rents and profits ; and I only excuse the por- 
chaser in this case from paying interest from the confirmation of tbe 
sales, because I am of opinion, regard being had to the practice of the 
conrt, as I understand it, and to the peculiar circumstances of this case, 
that the purchaser was not in default in not having lodged his purchase- 
money in 1831, or until the report of good title was obtained, for the 
reasons that I have already assigned ; and also because I am of opinion, 
on the contrary, that the parties in the cause were in great defaolt, in 
not having sooner made out the title to the purchaser of the lots in qoes- 
tion. 

With regard to the rate of interest at which the purchaser onght to 
be chargfed, I confess I feel greatly embarrassed : I can find ne case pre- 
cisely applicable to the present, which is very peculiar in its dream- 
stances, and the unsettled state of the practice of the court in this res- 
pect increases my diflficnlty very much. 



HUTCHIM80M 



EASTER TERM, SECOND VICTORIA. 463 

Upon the wholes I believe the meet jost and equitable eoofae will be, 1899. 
to diarge the pnrchaier with interest on his parchate-money for both 
the lote (BallinTeery and Rathkeale), at the rate of 3^ per cent, that 
being the rate of interest which would haye been produeed by the money c athcabt. 
had it i>een deposited in court, and invested in government stock, from 
the time the Remembrancer made his report of good tiUe^ but not to 
charge him with any interest prior to that date. 

With regard to Rathkeale, it has been contended by the purchaser 
that a distinction exists, inasmuch as there was a profit rent payable 
thereout from the date of the purchase ; but when it is considered that 
the profit rent is so small as £12. 15$. 3d. per annum, and the purchase- 
money so considerable as £1750, I think the sale of that lot will be 
found to class itself under the head of sales of reversionary interests, 
rather than of lands producing a present substantial profit, and I shall 
take no distinction in principle between the two denominations. There« 

Declare that, under the circumstances of the case, the said Flltrick 
Clarke is not chargeable with interest on the remaining three- 
fourths of said purchase*monies, except from the period of the 
report of the Remembrancer that a good title could be made 
to the purchaser ; and declare that the purchaser is chargeable 
with interest at the rate of S^ per cent — being the rate of 
interest which the pnrchase*money would have produced, if 
said sum had been deposited, and invested in government stock, 
from the ISth June, 1834, being the date of the report of good 
dtle, to the 4th November, 1837, when the said three-fourths 
were deposited. 

And decbre the purchaser entitled to the profit rents of the lands 
fidling due on the 1st of November, 1834, and the subsequent 
gales thereof, and to be paid the net sum received by the 
receiver on account thereof; and also entitled to any renewal 
fines and interest, and septennial fines and interest, due at the 
time of the purchase, or that have since fallen due : and, it being 
admitted that the interest which the said Patrick Clarke is herein 
before declared bound to pay, amounts to the sum of £217. 78. 
8d., and that the profit rent for three and a-half years, from 
the 1st May, 1834, to the Ist November, 1837, deducting recei- 
ver's fees, amounts to the sum of £39. 3s. ; and that the fines and 
interest, and septennial fines and interest, received by the 
receiver, deducting receiver's fees, amount to the sum of £29, 
16s. l^d., both said sums making together the sum of £68. 19s. 
l|d.; to credit for which the sud Patrick Clarke is herein- 
before declared entitled, and which being deducted from said 

3 p t 
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rani of £217. 7s. 8d, leaves a iiaknee of £148. 8s. a|4 of ncit 
inlerest^ aod payable by the e»d Palriek Clarke: — L^ said 
sam of £148. 8s. 6^ be lodged io the Baek of Ireland lo Ue 
credit of Ibe caosey by the said Patrick Clarke^ within oos 
month) &«. 



JFVttfay, April 26lh. 

HUSBAND AND WIFE— CONSTRUCTION OF WILL- 
FEME COVERTK 

K£EN£ r. Johnson. 

John Johnson, by his will, bearing date in October, 1815, defiled 
will/gaTe and and bOqoeathed all his estates, both real and personal, to trustees, opoo 
bequeathed certain trusts. Amongst other devises and beqnesti^ the will oontaioed 
daugbterD.T. the following:—-"! give and bequeath unto my daoghter, Dorothea 
^e °rom ^^ " Tresliam, wife of Edward Tresham, of," &e., -Hhe sam of £500 stcrlinf, 
£500y to be » to be for her own sole and separate use, and not to be in any manDer 

for ber own .. 

Hole and sepa- ** subject orliable to the debts, centraots, or eogngements of her asid 

^tto bTm ^y ** b>»tMUid ; the interest, however, thereof, to be paid to a«d reeeired by 

manner subject <Hhe said Edward Tresham during his natural life" 

debts con- The testator then charged a portion of his veal e st a te with the pay* 

tracts, or en- meut of the said bequest. Subsequently to the testator's death, by 

ffagements of » * # - * 

her husband, indenture, dated in 1818, Ed^rard Tresham, in ooasideration of tbe 

Sirevir**'***' sum of £200, assigned the annuity or yearly sum of £30., the amoont of 

thereof, to be the interest to which he was entitled under the said will, to W. & Ma- 

edved by ti^e *^^ subject to a proviso for redemption, on re-payment of the £200. 
•aidE.T.dur- B^ indenture, bearing date the 19th of September, 1835, and nude 

life. The tes- between W. S. Mason, of the first part ; Ekiward Tresham, of the second 

iT^rtiono^lS part; Edward Tresham, and Dorothea Tresham, bis wife, of the third 

real esute with part; and plaintiff of the fourth part; the said \y..S. Mason, for the 

the ^abore^be- considerations therein mentioned, and in pursuance of the said proriso for 

\^^ A ^S redemption, re-assigned his interest in the said annuity or yearly sun of 

wife, by deed £30 to Edward Tresham ; and the said Edward Tresham, and Doro- 

SS^^sim^ Aea, his wife, in consideration of the sum of £173 sterling, paid to the 

to a purchaser, said Edward, and tlie sum of £240 sterling, paid to the said Dorothea, 

for valuable 
consideration, 

their sereral andrespectiTe interests in the £500^ and the interest payable thereon. 
A bill baring been filed by the assignee to raise the charge : — neldy that D. T. and her 
husband were competent to laake a valid assignment thereof to (he plaintiff, and that the 
former had power, during her husband's lifetime, to dispose of her interest in the £500 so 
given to her separate use. On payment, therefore, of that sum, and tiie interest due, 
the lands charged with the bequest were decreed to be discharged and exonerated there- 
from. 
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Mngned their serenU and respeotive interests and estates in the said 
prioGt^ sum of £500, and the aiumity or yearly interest paid and pay-* 
able in respect thereof, to the plaintiff, to hold to him and his heirsi exe^ 
calon, &e. for ever. 

The bill, which was filed on the 14th of April, 1836, prayed an ac- 
<9onnt of what was doe to the plaiotiff for principal and interest, in 
veapect of the said legacy or so^i of £500, and that the snm found dne 
might be raised by a sale or mortgage of the lands therewith charged. 

The material question raised by the answer of the defendanti Wm. 
JobBaoa (the person entitled to the lands so charged b y the will), was as 
t* she ooostruction of the above clause, containing the bequest to 
Tr«Aasi aad wife* It was submitted, by the answer, that this was a be^* 
qiMst of 9A aamuty, of the amount of the interest to accme due in re* 
spect of the £500 to the husband, for his life, with a reyersienary 
beqoflst of that sum to the wife, at the decease of her hasbaniK The 
defendant admitted that he had refused to pay the principal som of 
£500 to the plsantif^ inaamneh as he was advised that, under the teraur 
^ the bequest to Mrs. Tresham, she was not competent, during her 
Imaband's lifetime, to dispose of the same ; and that as neither she nor the 
plaintiff wae in a situation to give the defendant a ralid receipt or.di%- 
charge for the principal sum, so as to secure him against her claims^ in 
caae she should survive her husband, he, the defendant, woold net 
be safe in paying the said sum, without the decree and indemnity of a 
court Inequity, although he had been ready and wiUing to do so, in 
caae he conld have procured an effiectual discharge and release tor the 
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The defendant, by his answer, also offered to pay the principal sam of 
£500 into Court, to abide the event of the suit, and to be paid OTer to 
the plaintiff, if the Court should be of opinion that the said Dorothea 
Tresham and her husband had power to assign it. 

Pursuant to an order, obtained upon consent, the money was subse- 
eeqaeady paid into court by the defendant. 

Mr. Warren^ Q. C, for the plaintiff. — This is not the bequest of a 
reversionary interest to a married woman, but an absolute bequest 
to the wife in the first instance. From the language used by the 
testator, it is obvious that it was not his intention to postpone the wife's 
right of disposing of the property until the death of her husband. The 
case of Boffy more ^*EUi${a) goes much further to enable Vkfeme caverte to 

(a) 8 Sim. 1. 
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difpote of ber leparate estate, than it is necessary to go liere ; for tlMra 
it was beld, that the wife had a general ancontrolled power orer the an* 
nnity, although there was a non-anticipation danse in that caae^— [Chief [ 
Baron. Here the bequest to the husband b incorporated witii the be- 
questto the wife, and seems to be a modification of it.]<^Yes» it b a qua- 
lification of the alMolnte interest oripnally giren to the wife. 

Mr. Snuikj Q.C., and Mr. Brewster^ Q.C., with whom was Mr. 
Bland^ for the defendant. 

As the defendant has brought the money into conrt, it ia dear that 
delay is not his object ; he merely wishes to secure himself against bong 
obliged to pay the legacy a second time, in the event of Mrs. Trednm 
surviving her husband. It is conceived, that according to the tme eoo- 
stmction of the will, it is a devise of the nUarui tiS the £500 to 
Tresham for life, and at his death, of the principal to his wife. If this 
be the true construction of the will, it might be contended, in esse 
Mrs. Tresham should survive her hnslmnd, that the assignment to Keener 
the plaintiff, was invalid as against the wife snrvivmg. In coBseqneaoe 
of the dedsions in Purdew v. Jaekmrn (a), Htmner ▼. Morton] (6), and 
WaUan ▼. Dennis f c), a difficulty is fdt with respect to the proper 
parties to release the defendant, who is, therefore^ advised that he can- 
not *safely pay the legacy without the directions of the Court. 

Chief Baron.— Punflno v. Jackmm^ and the other cases dted from 
IhuteH are cases arising on the power of the husband to dispose of ths 
property of the wife, rather than on the power of the wife to dispose of 
property given to her separate use. It was held, in those cases, tint 
although the wife joined in disposing of her property, yet, as she had 
done so during coverture, her act was a mere nullity. Those are casei 
in which the husband assigned the reversionary interest of the wife dar- 
ing her lifetime, and do not govern a case where the wife has a separate 
power to dispose of her property, such as she has here. 

Mr. Slaief Q. C, in reply. 

The Court* dedared themselves to be of opinion that Mrs. T^ham 
had the power of disposing of her property, and made the following de- 
cree for the plaintiff :— 



Dedare the pluntiff entitled to the charge of £500, late ca^ 
rency, with interest thereon : and it appearing that said simi, 
being £461. 10s. 9d., present currency, with the sum of 

(a) 1 BttBfl. I. (h) S Rnss. 60. 

(e) 3 SusB. 00. 
* The Chief Baror and Baron Bichards. 
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£S0. 148. 9d. British, being interest thereon from the 1 1th 
December, 1835, np to the 25th day of December, 1836, at the 
rate of £6 per cent, making together the som of £492. 58. 6d., 
have been deposited in bank, to the credit of the cause, by the 
defendant, — ^let the Accountant (General draw on the bank in 
faTOorof the plaintiff, or his attorney thereto lawfidly anthe- 
rised, for the said ium of £492. 5s. 6d. ; and decree the de- 
fendant William Johnson, his heirs, executors, administrators 
and assigns, and the lands and premises in the pleading^ men- 
tioned, from henceforth absolutely freed, exonerated, and dis- 
charged from the said bequest of £500, late currency, and every 
part thereof, and all interest thereon :*^and all parties to abide 
their own costs. 
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Thursday^ May 9eA. 

ATTORNEY AND CLIENT— ATTORNEY'S LIEN. 

WiLUAM Strangwats, Petitioner, v. Christopher Harman, 

Gentleman, Attorney, Respondent 

The petition in this matter stated, that in the year 1811, James whoreftuedei- 

Stnmgwmya, the petitioner's father, filed his bill in this court, for the ^"Jh^^a^'^M 

purpose of setting aaide certain documents purporting to be the will unless fumisli- 

and codicil of one John Strangways, the grandfather of the petitioner, pii^Q^i/ with 

and also certain leases alleired to have been executed by the said John ^«, necessary 

Q ^ ^ fdnds for that 

otrangways. purpose,— or 

That petitioner's father died in 1820, whereupon petitioner caused a ^ ^^^ "^^ 

bill of roTivor to be filed, and continued to carry on the suit That another attor- 

William Harman, since deceased, and Christopher Harman (the res- ^Juid ^ ^ 

pondent), were the attorneys in that cause for the petitioner. oosts out of 

That an order was made by the court, in June, 1825, directing an Ordebbd 

issue as to the due execution and ralidity of the said alleged will and ^P^'^ ^ ^* 

codicil, and that upon the trial of the issue, the jury found a verdict plaintiff, (his 

against the documents so impeached, and establishing the right of the t^Tand over to 

petitioner as heir at law to the lands and premises of which they pur- ^« new attor- 

_^ , ,. nejr such pa- 

ported to dispose. pers and docu- 

That on the 20th of April, 1826, the cause was heard on the certifi- ^^^'^^^J 

cate of the verdict^ and on the merits, when an objection having been cause, as, up- 
on inspection, 
the latter 

might deem'necessary to enable him effectuallj to prosecute the suit, the petitioner con- 
senting that the respondent should have a lien on any funds that might he thereby realized ; 
and the new attorney undertaking to proceed without, delay to bring the cause to a termi- 
nation, /unless counsel should oSierwise advise, and' in such case, undertaking to hand 
back to the respondent all deeds and papers, immediately on receiving such adriee. 
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tiiken to the bill* for want of parties, the ooort directed thai the caose 
shoold stand orer, with liberty to amend the bill hj adding the neeessary 
parties, and that the petitioner was subsequently adtrised to file a supple* 
mental bill and bill of revivor for such purpose. 

That about this stage of the proceedings, the Harmans refused to 
prosecute the eanse further, unless petitioner supplied them with fandi 
for that purpcfse ; and that the cause had, in consequence, been dormant 
for upwards of ten years, during which period, two of the most mat^ 
rial witnesses, who had been examined on behalf of the petitioner on 
the trial of the issue, had died,— whereby, and by reason of such deby, 
the petitioner believed great injury would be occasioned to him in the 
future prosecution of tlie cause. 

The petitioner then proceeded to state that he had, from time to tine, 
to the utmost of his power, made Tarioos payments to the Harmans, the 
particulars of which were detailed in the petition. That William Harmsn 
died in 1834, and that the petitioner had repeatedly applied to the 
respondent, to furnish his costs, but without effect. 

That the petitioner was in a state of pecuniary distress and embarrase- 
ment, and was wholly unable to supply the respondent with fiinds to 
bring the cause to a termination, and that he had no means of paying 
any balance that might remain due to the respondent in respect of costs 
already incurred, save what might be realised by the successful issue of 
the suit. 

It was further stated that, in order to save the expense of presentiog 
the petition, the petitioner had by notice required the respondent to pro- 
ceed with the cause, or, otherwise, to hand over to Mr. Ryan, an atlor> 
ney (who was willing to proceed with the same if counsel should so 
advise), all papers, &c, upon the terms now proposed by the prayer of 
the petition, but that respondent had refused to proceed, unless supplied 
with funds to meet the expenditure to be thereby incurred (which 
petitioner was wholly unable to supply) ; or to hand orer the paperi, 
unless he were repaid the costs out of poclEet idready advanced 
by him. 

The petition therefore prayed, that the said Christopher Harmsn 
might be ordered to hand over and deliver unto the said Henry Ryan 
all briefs of the pleadings in said cau«e, connseFs opioioos thereon, 
attested and other copies of the answers of tlie several defendants, and 
all snch documents, papers, and writings, in or connected with said caoBe, 
in his, the said Christopher Herman's custody, possession, or control, 
as, upon inspection and examination thereof, the said Henry Rysn 
may deem necessary to enable him effectually to prosecute the suit, and 
to bring the same to a determination,— upon the said Henry Ryan's ud- 
dertaking that the said several documents should be so received by him, 
subject and without prejudice to the right of lien of the said Christo- 
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pher Httrman thereon, in respect of any costs due and owing by tiie 
petitioner to him or to the said William Harman, deceased ;— *and upon 
the said Henry Ryan also undertaking to return to the said Christopher 
Harman, all such docnmenu and papers as shall be so delivered, within 
ten days next after the final hearing of the said cause, and the pro- 
noancing of the decree of the court therein, safe, whole, and nncan- 
oelled (damage by fire or other inevitable accident only excepted); 
and upon the said Henry Ryan further undertaking to carry on this 
cause wkh all due diligence and despatch, in case upon examination and 
insipection of the documents and papers aforesaid, counsel should 
advise eoeh a course to be adopted. 

The respondent filed an affidavit in reply, stating (amongst other 
amtCera), that the express t^ms upon which the said William Harman 
and tke deponent had undertaken to carry on the suit, were, that 
the petitioner and his father should, from time to time, provide the 
money necessary to be expended in the progress of the cause. 

The respondent also denied the accuracy of the petitioner's statements, 
with regard to the payments alleged to have been made on foot of 
coata ; — he disclaimed any wish to embarrass the petitioner ; and stated 
that he had made no demand for his time or professional services. He 
sabmitted, however, that it was but reasonable he should receive either 
payment of, or security for, the amount of those costs which had been 
incurred through a reliance upon petitioner's promises. 
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Mr. T.B. C. Smithf Q.C., (with whom was Mr. firoc^), now moved 
the matter of the petition. 

The preliminaiy notice served on the respondent, as well as the prayer 
of the petitieu, are drawn up almost in the very terms of the order 
pronounced by Lord Cottenham, in the recent case of Heslop v. iifel- 
ealf(a). That case came before the Chancellor on appeal from the decision 
of the Vjce-Chancellor, and all the anthorities are there collected and re- 
viewed by the Court. The conflict in that case was between the old 
and the new practice, the former giving the power of merely inspecting 
the documents, the latler making an order for their actual delivery. — It 
is obvious that the result of this application, if successful, will eventually 
be for the benefit of the respondent himself. 

On the part of the Respondent there was no appearance. 



Richards, B.* — The decision of Lord Cottenham does not appear 
So have pushed the principle further than it had been previously carried 
by Lord £ldon (6). It only devises a practical mode of working ont 

* Solui. 

(a) 3 Mylne & Cr. 183. 

{h) See ColejraTe e. Mauley. 1 Turner & Buss. 400. 
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1839. thai priiMuple ;— 4he priFilege of merelj intpeettog docamento Infiag 
been foand bat of little practical ?alae. I will make one additbii to the 
termt offered bjr the petitionery as I think it bat reasonable that the ree- 
HAJtiUK. pendent shonld have an express lien open any lands that may he vas- 
liaed in the oanse. ThereforOt 

The petitioner consenting that respondent shall have a lien en 
any funds that may be recovered in the caose in the petition 
mentioned, grant the motion :— Henry Ryan, gentlenun, the 
petitioner's attorney, undertaking to proceed efiectoally, sad 
without delay in the said cause, so as to bring same to a tenni- 
nation, unless counsel shall otherwise advise, and in sodi csm^ 
undertaking to hand back to the respondent all soch deeds ssd 
papers as he shall hand to him, immediately on reoeiviog such 
advice. 



Friday^ June 2\sU 

TITHE COMPOSITION— REllSlT.CHARGE— PETITION 

UNDER 1 & 2 VICT. c. 109, s. 16, PRAYING 

EXEMPTION— MODUS DECIMANDL 

Houston, Petitioner, v. Kinaham, Respondent. 

Upon aralics- The petition in this matter, which was presented under the IMeeet 

^tition, under of the 1 & 2 FtdL c. 109, stated that, on the 24th of May, 1823, hi Ae 

tionof £e<i^ parish of Knockbreda, alias Newtownbreda, in the diocese of Down, s 

rentcharge act certain composition was, in and by a certificate, in pnrsaanoe of 

a partial ex- and there signed in that behalf, ascertained as a composition in Ilea 

0inptioii on the , •«• «iii«i •«• % ■« 

ground of a And satisnction of all tithes within the said parish ; that the amonnt 

M^^^^ifw^ of said composition was thereby fixed at the snm of £584 5s. 1\L 
referred to the Sterling, by the year ; and that it was thereby certified that die 
Sr'to^r'^rt •'™ of *87. 15s. lOd^ portion of the said snm of £584w 5s. 1\L ym 

whether the payable to the incnmbent of the parish of Ballymacarrett, as a oom- 

landflin qnee- 

tion were 

rightAilly charged with tithe or tithe composition ; and on the Remembrancer reporting the 

ei^oyment of such modus decimandiy as contemplated hj the act, said l&ndajwere dedared 

not to be chargeable with tithe composition, and the applotment-book directed to be altered 

by the proper officer accordingly, without prejudice to the preTioos liabilities of the parties 

applying. — A copy of the order of court, and summons to proceed thereunder before ue Be- 

membrancer, to m serred one month preyionsly on the churchwardens and twelve of tlie 

tiUie- payers in the parish, and copies thereof to be posted on the usual place of posting 

notices m road sessions, with liber^ !br the tiUie-payers to appear on such referettce. 
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position for all tithes claimable by him from that portion of the toim- 
land of Ballynafeigh, which was allocated to him by deed, under the 
provisions of the 1 1 & 12 6^. S, c. 16, and that the sam of £546. 9s. 9^., 
the remaining portion of the before-mentioned sum of £584. 5s. 7^., 
was then and there payable to the rector of Knockbreda, alias Newtown- 
breda, aforesaid, as a composition for all tithes claimable by him in said 
parish. 

That the sum in the said certificate mentioned was afterwards ap- 
plotted upon certain lands within the said parish ; and that of the sum 
of £546. 98. 9^d., so certified to be payable to the rector of said parish, 
the snm of £22. 19s. 6d. was applotted upon twelve several farms and 
parcels of land, containing, in tiie whole, 265a. Sr. 34p. statute mea- 
tnre, situate in and comprising the town and lands of Tnllycamett, as 
by reference to the said applotmentbook, when produced, will appear ; 
which said several farms or parcels of land were numbered in the said ap- 
plotment-book from No. 1 to No. 12, inclusive, in the townland of Tul- 
lycarnett. 

That petitioner had an interest in the said lands of Tullycarnett, and 
in the said several twelve farms and parcels of land comprised therein, 
on which said applotment was made as afore8aid,*petitioner being seized 
of the said lands in fee-simple, and that he was liable to the payment 
of rent-charge in respect of same, under the late act of the I h2 Vict 
c 109, in lien of such tilhe composition. 

The petition further stated, that the Rev. John Kinahan (the respond- 
ent), was rector and incumbent of the said parish, and had been such 
rector and incumbent at the time when the composition and applotment 
were made. 

That the petitioner disputed the liability of the said lands of Tully- 
carnett to the applotment, by reason of such lands not being rightfully 
chargeable with or subject to the same, for the reasons thereinafter set 
forth. 

That the respondent was appointed, instituted, and inducted, as rector 
and incnmbent of the said parish, on or about the 15th of January, 1824 ; 
that the Rev. Mervyn Pratt, his immediate predecessor, was appointed, 
instituted, and inducted in the year 1800; and that the Rev. James Fe- 
therstonoi the immediate predecessor of Pratt, was appointed, &C., on 
or about the 12th of August, 1784. 

The petition then stated, that the sum of l^d. per acre, Cunningham 
measure, only, and no more, per annum, amounting in the whole to the 
snm of £1. 2$. 9d. sterling, of the late currency, was paid, or liable to 
be paid by any person out of, or for, or in respect of the said lands of 
Tnllycamett, and every or any part thereof, in lieu and satisfaction of 
all tithes payable thereout or therefor, and that such payment and 
moduSf in lieu and satisfaction of all tithes as aforesaid, and no more or 

3 Q t 
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0Cher payment was made* derived, or enjoyed reftpeoUrely as aforesaid, 
al and ioMnediately before the time of making svcli composition, and for 
and daring the whole term that the said Merryn Pratt and the said 
James Fetherstone were such ineombents respectively of said parish, sad 
for the farther period of not less than three years after the appoial- 
ment, tostitotiony and indootion, of the said John Kinaban, the pre- 
sent incombent ; and that each period daring which the said payment 
aad modui were made, enjoyed, and derived respectively, in limi and n- 
tisfrctjon of all tithes as aforesaid, made np the foil period of sixty 
years next before the establishment of the said oompositton, over sad 
above the period of three years after the appointment, inatitotion, tnd 
indocUoD of the said John Kinahan ; and that no tithes had been psid, 
or were payable oat of said lands, or any part thereof, nor any eonpofi* 
tion in liea of tithes, save the aforesaid modu»y daring the said period of 
sixty years, and three years after the appointment, inatitotion, aad is- 
dnetioa of the said John Kinahan, including the said period of the said 
immediately preceding incombeneies. 

The petition, therefore, prayed, that the respondent might answer the 
premises within a reasonable time, and thai the petitioner might have sodi 
relief in the premises as to the Court shonld seem right; and that soch order 
as the Conrt shoald think proper might be made, allowing the aforeand 
daim of exemption, or quasi exemption from tithes, or composition for the 
same, or the modus in liea and satisfaction of all tithes as aforesaid, cot 
of and ooDoeming the said lands of Tollycaroett ; or that the Coort 
would be pleased to direct such feigned issoe, or such reference to the 
proper officer* or soch other proceeding as it should deem proper, for the 
purpose of ascertaining whether the said lands were rightfially charged 
with soch tithe composition as aforesaid, and rightfally applotted as 
aforesaid, or would have been so rightfully chai^ged or applotted, if the 
said act of the 1 &2 VieL c. 109, had not been passed; or whether, sup- 
posing they woald have been so rightfully applotted, they were, since 
the passing of the said last-mentioned act, so rightfally charged, ap- 
plotted, or chargeable ; and that the Coart might declare aooordinglyt 
and naake soch order, if necessary, for the amendment of the certificate 
and applotment aforesaid, and of the entry of said certificate aad ap- 
plotment in the registry of the said diocese, as to the Court should 
seem fit. And that the said lands of Tullycamett might be exonerated 
fit>m rent-chaige in lieu of tithe or composition for tithe ; or that soch 
rent-chaige upon the same might be reduced accordingly; and that the 
petitioner might be paid his costs incurred by this petition, and by tbe 
proceeding^ which mig^t become necessary thereupon. 

The matter of the petition was moved on the 8th of Febroary last, 
when the Court* made an order, whereby it was referred to the Remem- 
braacer to inquire and report whether the lands in the petition named 

* Richards, Baron, solus. 
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wer6» at the time of the oompoeition in said petition upeoified being made» 
tithe-free, or not rightfully charged with, or other ways, in any, and 
what manner, not subject to the tithe composition in said petition speci- 
fied, or to the applotment thereof, or made thereon, or had ; or whether, 
at the time of such composition being made as aforesaid, any and what 
modut decimandi^ exemption from, or discharge of tithe, was enjoyed in 
respect of the said lands, or of any, and what part thereof, within the 
meaning of the statute or statutes of tithe composition, or for the snbstt- 
totion of rent'charges in lien thereof, unless canse in ten sitting daya 
after serrice of the order. 

The Respondent, by his answering affidavit, admitted the sereral mat* 
ters set forth in the petition, and stated, that a composition in lien of tithe 
not having been previously effected in the parish of Knockbreda, under 
the provisions of the 4 G. 4, c. 99, the then Lord Lieutenant of Ireland, 
panoant to the powers vested in him by the act of the 2 ft 3 IF. 4, c 
119, appointed Bernard Ward, Esq. sole commissioner for the said 
parish, to carry the acts for the establibiiment of tithe composition into 
effeoft therein* 

After detailing the circumstances connected with the making of the 
composition, the respondent insisted, that whatever questions arose, or 
might arise, as to the respective Uabilities of parties liable to the pay- 
ment of proportions of said composition, he always had been, and still 
was entitled to be paid by the parish at large the full sum in the certifi* 
cafe mentioned. 

The respondent, by his affidavit, also suggested that, as by the 7 th section 
of the I and 2 Fie/., c. 109, all certificates and applotments were valid 
for ascertaining rent-charge, save so far as same were varied under that 
act, and that inasmuch as a question might arise on the act, whether the 
jarisdiction of the court extended to any but cases of total exemption, 
it waii doubtful whether the court had jurisdiction to entertain the 
petition ; but he submitted that, even though the proportionate rate of 
paying the composition, or the rent-charge substituted for it by the said 
several townlands should be raised (which was a matter of indifference 
to him), in no event, should the gross amount of said composition and 
applotment payable out of the parish at large be reduced (save su far as 
the sam of £25 per cent., by which the same had already been reduced 
by the act enabling landlords to undertake the payment of the composi- 
tion, and the recent statute substituting rent-charge in lien of tithe 
composition) ; and Chat the said rent-charge should be calculated on the 
gross amount of such composition as ascertained by the certificate and 
applotment. And deponent submitted, that if relief were granted, it 
shonld only be on the terras of having the applotment altered, 
by throwing any sum which the said townland of Tullycamett 
might be relieved from, on the residue of the lands in the parish. 
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That, proYided the whole amonnt of the compoiition were applolted 
on the pariihionera, he had no interest in disputing^ the authority of 
the Coart to make such distribution as it should think equitable, or 
as it had jurisdiction to make. 

The respondent concluded his affidavit hy submitting, that inasmneh 
as he had no control over the acts of the commissioner, who had^sctod 
according to the then existingstate of the law,and inasmuch as the oertifi- 
cate and applotment were valid until altered pursuant to the late aet, he 
should be paid by the petitioner the costs of any alteration made for 
his benefit, and in which he had no interest. 

The affidavit of Mr. Ward, the commissioner, stated that, on tiie 19th 
of October, 1833, he signed his applotment, and thereby assessed all 
lands in the parish not being tithe free, equally, according to thdr 
true annual value. 

That the parish of Knockbreda consisted of twenty-one townhnds, 
nineteen of which had always, up to the making of the said composition, 
paid to the Rector in or near a foil tenth, and the other two townlands, 
Tullycarnett and Gilnaliirk* had always paid the sum ^of I-j^. an acre 
only, in lieu of tithe ; and that deponent was satisfied from the erideDoe 
adduced at the time of making the composition, that this modus or qwui 
modus had existed in the parish, if not from time immemorii^ at least 
during the two incumbencies prior to that of the respondent, and daring 
his incumbency, and for more than sixty years before it. 

That previously to signing the certificate and applotment, he was well 
aware and fully satisfied of the existence of this inequality of payment 
in the respective townlands of the parish; and that in fixing and aseertain- 
ing the amount of the composition, he struck the average of the snms 
paid or agreed to be paid for the tithe of the parish, for the number of 
years prescribed by the tithe composition acts, chaiging or taking into 
account against all the townlands of the parish (save the said townlands 
of Tullycarnett and Gilnahirk), the full tithe or sum paid, or agreed to be 
paid as aforesaid, and against those townlands, the sum of I^. an acre per 
annum. That deponent did not include in the amount of such composition, 
or in the certificate, any further or other sum than the said smn of l^an 
acre,due on account of the tithes of said two townlands; and that the gross 
sum included in said compositlbn for the townland of Tnllyeamett, 
amounted to the sum of £1. 2s. 9d., late Irish currency ; and for the town- 
land of Gilnahirk, the sum of £1. 5s. of the same currency ; the sam in- 
cluded therein as for the remaining townlands of said parish, amounling 
to the sum of £582. Is. 8d., making in all the said sum of £584. 5s. 9d., 
the total amount of the composition, payable out of the parish at large ; 
which said sum had been calculated by the deponent according to the ave- 
rages, and otherwise, in strict accordance with the tithe composition acts. 



* VidesLsio the lands of Gilnahirk, Vattfraon, PetitioDer, c. Kinakan, Respondent, 

post, 4rs. 
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Tliftt when he came to applet the said sum of £584. 58. 9d. upon 
said parishi it was alleged by the penoos liable to pay the tithe or soms 
inlieaof tithein thesaidtwo townlandaof Tullycarnett and Gilnahirk, 
and it was also suggested by the Patron of said parish, and by the 
Rev. John Elinahan, the Respondent, that inasmnch as those town- 
lands had never paid more than at the rate of l^d. an acre, in lien 
of tithe, they ought not to be applotted at any g^reater sum, and conse- 
qaently not at the same rate as the other townlands in the parish, which 
liad always paid in or near a full tenth. That being unwilling to act on 
his own judgment or responsibility in a matter of so much difficulty and 
importance, he consulted the then law officers of the Crown, and other 
oonnsel, as to the mode in which he should assess the said snm of 
£584w 5s. 9d. in said parish, and, particularly, whether the townlands of 
Tollycamett and Gilnahirk were to be applotted at the rate of 1^ an 
acre only, or at the same rate with the other townlands of the parish. 

That deponent was adrised he was bound, under the 84th section of 
the 4 Cr. 4, c. 99, to assess all lands in the parish, not being tithe free^ 
equally, according to their true annual value : that there was no exemp- 
tion in the tithe composition acts for those modus or qwui modus lands; 
and that deponent, actii^ in pursuance of the 34th .section of the said 
act, did accordingly assess the said townlands of Tullycarnett and 
Gilnahirk, as well as the other lands in the parish, not being tithe free, 
equally, according to their true annual value ; and that he did not allow 
or give any exemption to the above lands which had so paid 1^ an 
acre only, in lien of tithes* 

That the e£Fect of this was to raise the rate of payment in said two 
townUnds from l^d.an acre to the sums of Is. lOd., Is. Id., and of 6d. 
and 2d., according to the respective class or quality of the lands therein, 
and to raise the gross annual sum payable for tithe, or in lieu of tithe, out 
of Tullycarnett, from the sum of £1. is. to the sum of £22. 19s. 6d., and 
oat of Gilnahirk, fromihe sum of £1. 3s. Id. to the sum of £36. 10s. l^d., 
the corresponding effect of which was to diminish the rate of payment 
of the other nineteen townlands in the parish, and to cut down the gross 
som of £584. 5s. 9d., included in the certificate of composition against 
them, to the sum of £524. 16s. l^d. only, charged against them, to which 
they became liable under the applotment. ' 

On the 13th of May, Mr. Sergeant Greene and Mr. Joy applied, on 
behalf of the petitioner, that the conditional order of the 8th of Feb- 
rnary last, herein*before mentioned, should be made absolute, notwith- 
standing the affidavits filed as cause. 

Mr. 71 B. C Smith, Q. C, and Mr. George, appeared for the res- 
pondenL 
The Court* ordered that the motion should stand over, without 
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posted on the nsoal place for posting notices of road sessions, 
with liberty for the tithe payers to appear on snch reference; 
such service and postings to be had and made one calendsr 
month previoas to proceeding before the Chief or Second 
Remembrancer under this order; the petitioner to pay the 
respondent the costs of answering the petition and of this 
motion. 



Sa$M Day. 
Patterson, Petitioner ▼• Kinahan, Respondent 

In this case a petition, in all respects similar to that in the pre- 
ceding matter, having been presented by the parties interested in the 
lands of GilnaMrk, — 

The Court made a like rale, save that the above sum of £22. 19s.^ 
was to be, in this matter, £36. 10s. 1^. 



Thur$dayy May 9ih. 

PETITION FOR RECEIVER, UNDER 5 & 6 FF. 4. c. 55-^ 
JUDGMENT— TRUSTEE— PRACTICE. 



A petition for 
a receiver, un- 
der the 6 & e 
IF. 4,0.56, 8. 
31, most be 
preeented in 
the name of 
the party enti- 
tled to sue oat 
an eUgity or i«- 
■ue ex«K^ution 
npon the judg- 
ment at law. 



Hanley, Petitioner, «. Blennbrhassct, Respondent 

Mr. Retell mored to make absolate a conditional order for the ap- 
pointment of a receiver, under the 5 & 6 IF. 4, c. 55. 

The petition stated, that the judgment in question had been rested 
in two persons, of the name of Swan and Hanley, the trustees in t set- 
tlement executed on the marriage of one M. Conry ; that Swan was 
dead, and Hanley, the sunriring trustee, was now stationed with his 
regiment in England. 

The conditional order was entitled in the matter of ^ Hmdty, Peti- 
tioner, r. Blennerhasneiif Respondent," although the petition was pre- 
sented and verified by M. Conry, the cestui que tmu of the judgment 
in his own name. 

An affidarit was made on the part of R. D'Esterre, a creditor of the 
respondent, insisting that the conditional order was irregular, ioasmodi 
as the legal interest in the judgment was not vested in the person bf 
whom the petition was presented. 

Mr. BetdL — The rights of the cuhti que tnui are deariy recognised 
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by the act of parliament, as.it requires tbe petition to be << rerified by 
** the affidavit of the person interested" in the judgment. 

Mr. Thomas Fitzgerald, contra^ for D'Esterre The objection is, 

that the petition is not presented in. tbe name of tbe judgment creditor 
at lavr, and no person is competent to apply for a receiver under the act, 
who is not entitled to. sue out an elegit or execution at law. 

Richards, B.* — That objection is certainly well founded ; for tbe 
petition, standing in the place of an elegit, must, like it, be in tbe name 
of the party appearing on record as the person in whom the judg- 
ment is vested at law. Tbe objection does not, of course, apply 
to a case where Hie person who has the beneficial interest in tbe judg- 
ment, presents tbe petition in the name of bis trustee. By tbe 36th 
section of the act, the Court has power, on payment of tbe debt, to direct 
satisfaction to be entered on the judgment, or an assignment of it to be 
made, as it shall think proper ; but how can that be done in tbe absence 
of the trustee ? 
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Mr. M, Bakery in reply. — It must be adi^tted that the person who re- 
presents the legal estate ought to be before the Court ; but it will answer 
every purpose, if he be brought into such privity with the proceedings, 
as to give the Court jurisdiction over him. If, therefore, this motion were- 
permitted to stand over, the trustee might be served with the order, or 
an undertaking procured from him, to satisfy or assign the judgment, 
when called on by the Court so to do* 

RicHARDS> B. — I conceive I have not jurisdiction to interfere, by per<» 
mitting this matter to stand over for the purpose required. The Court 
has jurisdiction in such cases by statute only ; and therefore, to bring a 
ease within that statutable jurisdiction, the proceeding most be such as^ 
the statute contemplates. To say that a cestui que trust of a judgment 
may carry an order of this kind, is at variance not only with the words, 
bat also with the spirit of the act. If such a construction were 
given to it, the Court would be incessantly embarrassed by disputes be- 
tween cestui que trust and trustee. The more strictly we adhere to tho* 
words of this statute, in my opinion, the better. When the persoi> ia 
whom the judgment is legally vested is before the Court, it can deal witk 
the jadgment as it pleases ; bal^ that person is not a party to the pro- 
ceedings in the present case. I mast therefore say, 

Jfo role ; and allow the cause shewn, with costs, without prejadice> 
to any farther petition or application that may be made on behalfi 
of the person in whom the jngdment ia ll^^ally TeatedL 



480 CASES IN THE EQUITY EXCHEQUEIL 

Monday i June SdL 

PRACTICE— ADMISSION OP ATTORNEY. 

In re 0*Brien. 

Where an ap- Mr. Sergeant Greene (with whom was Mr. JSrereldiiy) applied oo^be- 
attorney ^p^n ^^^ ^^ OctoTius O'Brien, that he might be admitted an attorney, wider 
the death of |||0 following circomstances. 

tered the office The petitioner entered the office of a Mr. Oreene, an attorney, for 
of another ^|^^ purpose of being bound an apprentice, in June, 1834, and in Joly 
the purpose of swore the preparatory affidavit, before one of the Judges of Assise^ 
r^rentice- ^^ ^^^ ^^^ indentures were not executed, nor the stamp duty paid, nnttl the 
Hhip, but before 21 St of November following. He continued in the office of Greene 
were aMitigned until the death of the latter, which took place on the 20th of Norember, 
a term elapsed, 1337 q„ ^i^^ rj^y^ ^f January following, he entered the office of Mr. 

he was, under ' ^^ 

the circam- Westropp, an attorney, for the purpose of completing with him the 

c^^e^^allowed^ residue of the term of his apprenticeship, and accordingly, ia Hilsrj 

credit for the Xerm, presented a petition to the Society of Queen's Inns, for liberty 

80 elapsed, be- to assign his indentures, but in consequence of Mr. Westropp having 

Brnmentofthe ^^^^^ apprentices on the day the Benchers sat, his petition was iefiued» 

indentures, and although in two days after, one of the apprenticeships expired. Astbe 

twenty clear^ Benchers sat but one day in that term for investigating petitions of this 

terms inclusiTe description, there was no opportunity of presenting a second petition 

was admitted until the following term. A petition having been accordingly presented 

^is^ courtJ ^ ^° ^^^ "®^^ term, and liberty to assign the indentures obtained, they 

were duly assigned on the 1st of May, 1838. 

Sergeant Greene, — If the Court will allow the petitioner credit for 
Hilary Term, 1838, which he so lost in consequence of the rejection of 
his petition, he will, at the expiration of the present term, hare served 
twenty clear terms, which according to the practice of this Court, is 
sufficient (a). Notice of the application has been given to the Lav 
Society. 

The Court* said the practice was as stated, via , to calonlite the 
period of the apprenticeship, not by the day of the year but by the dob* 
her of Terms served ; and that as they conceived this to be s case 
falling within the principle of the rule, they wooldi under the dreoffl' 
stances, grant the application. 

{a) Vide tn re Powell, ante p. 338. 
FosTsa Baron, and Bzchabds Baron. 
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ACTS OF PARLIAMENT 

See tide Statutes. 

AFFIDAVIT 

1 Practice — Verifying affidavit — Injonc- 
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Sir M. O'L. 213 
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3 Practice — Receiver — Application for 
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is in actual possession of lands. Sealy v 
Munns. Eq. Ex. 332 

AGREEiVlENT 

Specific performance of agreement — Con- 
tract partly void. Daly y Duggany 
SirM. O'L. 311 

And see title Specific Perform- 
ance. 

ALLOCATING ORDER 

1 A Hocation of purchase-money — Sale un- 
der decree-— Outstanding judgments, 
Practice. Green v Elliott^ 

Sir M. O'L. 207 

2 Allocating order-Plain tiff's post costs- 
Deficient fund. Birch r AU, 

Sir JVl.O'L. 228 

ANSWER 

1 Full answer amounting to disclaimer — 
Costs. Ptumptre v Wahhy 

SirM. O'L. 142 

2 Answer put in after decree pro con- 
fesso, Daly v Dtiygan, Sir M. O'L. 3 1 5 

3 Taking answer off file to prosecute for 
perjury — Special ground must be laid. 
Daly y Toole, Lord Plunket 344 

4 Taking answer off 'file to prosecute for 
perjury, is a matter of right if prosecu- 
tion is pending. Napier v Napier^ 
SirM. O'L. 414 
Answer — Order overruling exceptions 
to report of short answer — Appeal to 
Lords-Process to enforce answer stayed 
pending appeal *— Excise — Discovery. 
Attorney General v Conroy, Eq. Ex. 77 
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6 Practice— 75 Rule of Nov. 1834. Bay- 
mond V Evans 428 

And see Practice, Answer, 1. 

APPEAL 
Staying proceedings pending appeal — Or 
der overruling exception to report of 
short answer — Appeal to Lords — Pro- 
cess to enforce answer stayed pending 
appeal ^ Excise — Discovery. AUamey 
General v Conroy^ Eq. Ex. 77 

APPOINTMENT 
Of new trustee. 1 ^. 4, a 60, a. 22. 
Mitchell V Nixon 155 

See title Trustee, and 

Cestui que trust. 

APPRENTICE 
Of solicitor. See title Soucitor, 1, 2, 3 

ARREST 

Solicitors privileged from arrest, when. 
Longfield v Carpenter 349 

ASSIGNEE 

1 Insolvent debtor's assignee made defend- 
ant in suit for annuity, not entitled to 
his costs. Conlan v Jackson, 

Eq. Ex. 276 

2 But under special circumstances allowed 
his costs. Maxwell v Scanlan n. 277 

ASSIGNMENT 

1 Of judgment. 9 6r. 2, c 5, 

See title Judgment, 2. 

2 Of mortgage. 

See title Moktgaob, 3. 

ATTACHMENT 

1 Practice — Attachment for non- perform- 
ance of order — Order made on a mo- 
tion where the party appears by counsel 
need not be served. DArcy v. UArcy, 
Sir M. O'L. 407 

2 Attachment of tenant under court-Non- 
payment of rent — Service of order to 
pay on tenants' predecessor — Practice. 
Armstrong v. Southwell, Eq. Ex. 32 

Bt 
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3 Affidavit to ground attachment for non- 
performance of decree — Necessary aver- 
ments. Fleury y Murphy^ Eq.Bx. 117 

4 Attachment — Executor-^- Attachment 
for not bringing in assets, porsnant to 
order — Practice. UArcy v UArcy, 
Sir M. O'L. 407 

ATTORNEY 
See titles SoLicfTOR, and 

SOUCITOB AND ClIBNT. 

BILL ^ 

1 Practice-Amendment of bill. O Grady 
v Barry, Sir M. O'L. 1 1 

% Practice — Amendment of bill — Suit by 
married woman, for separate estate — 
Pleading — Parties. Sweeny v Rally 
Sir M. OX. 22 

5 Bill to restrain waste — Irish injunction 
bill — Practice. NewenhamsO Sullivan, 
Sir M. O'L. 68 

4 Effect of stating and charging parts of 
Bill^-Distinctions between-^Praclice— - 
Parties. M'DertnoU y Everiit, 

Sir M. O'L. 96 

5 Practice — Supplemental bill may be 
filed as of course before or after issue 
joined— 52 Order of November, 1834. 
Raymond Y. Evans, Sir M. O'L. 428 

6 Practice — Dismissal of bill — Usual rule 
for replication within four days, or bill 
to stand dismissed — Bill not deemed 
dismissed until the costs taxed. Synge 
r Frosi, £q. Ex. 889 

7 Bill praying for jointure — Amended, 
praying for dower- Amended bill a conti- 
nuation of original suit, so as to avoid 
statute of limitations, 3 and 4 FF. 4, 
c.27. Smith, Executor if Walsh v. 

Walsh, £q. Ex. 167 

CAUSE LIST 
See title Listino Causbs, 1. 

CERTIFICATE OF COUNSEL 
Se$ title Counsel, 2. 

CHURCH LANDS 
Purchase of fee, under 6 and 7 W. 4, 
c 99 — Sub-lessee, under toties quoties 
clause, entitled to conveyance of royal- 
ties. Byrne v Hugo, Sir M. OX. 351 



CIVIL BILL 
Issue tried by way of civil bill appeal. 
Harris v CuUen 90 

And see title Practice, Issue, L 

CODICIL 
Operates as a republication of will JBTo- 
mUton V Carroll 175 

And see tide Will, 1. 

CONDITIONAL ORDER 

1 Practice in Chancery— AJadcing absolote 
—-Affidavit filed to shew cause. Singk- 
ton V. Kyle, Sir M. OX. S27 

2 Practice in Eqaity EiZcbequer— Making 
conditional order absolnte— Afficbrik 
filed to shew cause- When cause deened 
allowed — Costs— Alteration of practJce 
in Exchequer. Uoyd v. ArmMtrtrng^ 
£q. Ex. 75 

And see title Practice, Order 2. 

CONSIDERATION 

1 Purchaser for valuable consideratJOD— 
Notice of voluntary deed — Erideooeof 
a consideration not expressed in the 
deed. Nixon v. Hamilton, 
Lord Plooket 46 

And see tide Illeoautt of 

Contract. 

COSTS 

1 Full answer amounting' to a disclaim- 
er — Practice — Plumptre v. Walih, 
Sir M. O'L. U2 

2 Practice — Motion — Sum awarded fur 
Costo insufficient. Walker v. Waiktr, 
Sir M. O'L. 149 

3 Injunction — Suit to stay waste— Land- 
lord's costs. Chatterton v. Whits, 
Sir M. O'L. 200 

4 Receiver — Costs incurred by solicitor of 
defaulting receiver. Execuion ^ 
M'Bride v. Claike. SirM.O'L. 203 

5 Solicitors lien for costs — Order to brii^ 
in deeds withont prejudice to soli- 
citor's lien. Plupmire v. O'lkU, 
Sir M. O'L. lis 

6 Receiver — Allowing head rent to be in 
arrear — Costs of landlord's application 
for leave to proceed at Law. ff'a&Ar. 
Walsh, Sir M. O'L. 209 

7 Plaintiff's post costs— Deficient fond. 
Birch V. AU, Sir M O'L. 228 
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8 Creditor's suit — Plaintiff*6 costs, where 
fund deficient. Kelly v. Kelly^ 

Sir M. O'L. 317 

9 Security for costs — Snrety tendered 
having property within jurisdiction but 
not resident Knight v. Lard de Bla- 
guiercj Sir M. O'L. 375 

10 Costs — Notice served on puisne judg* 
ment creditors that lands a deficient 
fond and requiring them to release the 
lands in order to a sale — On unreason- 
able refusal brought before the court 
by supplemental bill and charged with 
the costs, Barrett v. Btrmingham and 
Mahon. Sir M. O'L. 417 

11 Suit for renewal — Landlord when en- 
titled to costs — Practice. Wallace v. 
Patten. Lord Plooket. 338 
Hamilton r. Patten. Ld. Plunket 34 1 

12 Tenant when entitled to costs. FilZ'- 
gerald v. Carew. Lord Plunket 346 

13 Coste — Creditors* suit— Plaintiff a 
|>nisne creditor — Deficient fund — Prac- 
tice — Plaintiffs' costs. Executors of 
Maguire v. Dundass, Eq. Ex. 25 

14 Sequestration for costs — Separate se- 
questration for debt and costs not al- 
lowed. Groves r, Fennell^ Eq* Ex. 28 

15 Practice- Equity Exchequer — C<ists of 
filing affidavit to shew cause against 
conditional order — when cause to he 
deemed allowed and costs to be taxed — 
Alteration of practice. Lloyd v. Arm- 
strong. Eq. Ex. 75 

16 Costs as between co-defendants. — 
Hales V. Kirby. Eq. Ex. 116 

17 Costs— Receiver— 5 &6 FT. 4 c. 55.— 
Order to pay costs of appointment of 
receiver out of rents. Stanleyy. Bond. 
Eq. Ex. 118 

18 As a general rule costs in Equity fol- 
low the result. Burgh v. Kenny 
Eq. Ex. 264 

19 Costs — Creditors' suit — Practice — 
Plaintiff a puisne creditor — Fund defi- 
cient — Plaintiff only entitled to costs in 
priority with his demand. Crrayv. 
Cratrford. Eq. Ex. 274 

20 Costs — Insolvent debtor's assignee 
made defendant — When entitled to his 
costs. MaxtDell v Scanlan. 

Eq. Ex. n. 277 

21 Costs — ^Snit to raise annnity— -Insol- 
vent debtoi's assignee made defendant 



held not entitled to his costs. Ckmlan 
T. Jackson. Eq« Ex. 276 

22 Practices-Security for oosts^-Plain- 
tiff an officer on duty with his regi- 
ment in India — ^Application that he 
should g^ve security for costs refused 
with costs. Everard v ■ 
Sir M. O'L. 421 

COUNSEL 

1 Form of counsel's certificate to excep- 
tions to answer — 72d new role— Prac- 
tice. Adamson v. Jameson. 

Sir M. O'L. 199 

2 Counsel — Practice in Exchequer— ^Pe- 
tition of re- hearing must be signed by 
two counsel — Need not be signed by 
the leading counsel. FaussettY OrmAy. 
Eq. Ex. 388 

COUNSEL AND CLIENT 

1 Purchase by counsel of the matter of 
litigation not allowed in Equity— 'Pur- 
chase by counsel held a trust for his 
client Carter y. Palmer, Lord PL 289 

2 Injunction would lie against counsel or 
solicitor divulging secrets of client 
Carter v. Palmer. Lord Plunket 289 

COUNTY TREASURER 
4 G. 4, c 23. The Queen v. OCal- 
lagJian 439 

1 F. c. 54. In re O'Callaghan 418 

COVENANT FOR RENEWAL 

^ee titles Renewal. 
Costs. 

CREDITOR AND CREDITORS' 

SUITS 

1 Administration suit — Injunction against 
creditor at law — Plea of confession by 
executor. Quia v. BagnaU^ 

Sir M. O'L. no 

2 Practice — Creditor*s suit — Deficient 
fund — Carriage of decree — Costs. Kelly 
Y Kelly, Sir M. O'L. 817 

3 Creditor's suit — Plaintiff a puisne cre- 
ditor — Practice-^Costs-Deficient fund. 
Executors of Maguire ▼. Dundass. 

Eq. Ex. 25 

4 Debtor to the Crown. The Queen y 
OCaUaghan 439 448 

5 Creditors suit — Costs-Practice-Plain- 
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tiff a puUne creditor— >Fond deficienti— 
Plaintiff only entitled to his coita in 
priority with his demand. Gra^ y 
Crawford. E^. Ex. 274 

6 Judgment creditor — Surplus fond in 
coort by sale in mortgage cange — Judg- 
ment creditor's lien on fund. Mackay 
T Martins. Kq. Ex. 33 1 

7 Creditor — Notice served on puisne judg- 
ment creditors that the lands a deficient 
fund and requiring them to release the 
lands, in order to a sale : on unreason- 
able refusal brought before the court by 
supplemental bill and charged with 
the costs. Barrett ▼ Mahon- 

Sir M. O'L. 417 

CRIMINAL LAW 

1 Prosecution for perjury — Application to 
take answer off the file, to be used as 
evidence on prosecution for perjury, re- 
fused. Daly y Toole^ 

Lordd Plunket 344 

2 Prosecution for perjury — Held in the 
Rolls, ex debitojttstUiOj to allow a plead- 
ing to be taken off the file, to be used 
as evidence, in a criminal court, on pro- 
secution for perjury. Napier v Napier^ 
Sir M. O'L. 414 

CROWN DEBTS 
Priority of the Crown for the payment of. 
Tke Queen v O' Callayhan 439, 448 

CURRENCY 
) (Currency Act, 6 Crco. 4, c. 20). Change 
of currency between will and codicil — 
Will to be taken as speaking in new 
currency. Hamilton v CarroU, 
Lord Plunket 175 

8 Change of currency — ^Renewal fines — 
Words ** Lawful money of England,** in 
lease dated in 1695. Fiizyerald v Cdrew, 
Lord Plunket 346 

3 Reeogniaance of a delaulting county 
treasurer, under 4 6. 4, c; 33. Tke 
Queen v aCaUaykan 439, 448 

DECISIONS QUESTIONED 
1 J&my T For«( Batty s Reports, p. 534 
(Covenant for renewal) is not a distinct 
casew HamUan v PaUem^ 
Lord Plunket 341 

a Stratfindy. Gregme, 1 Bailie R 294^ 
^Ttdciag answer off the file to prosecute 



for peijary) doubted. Daly v Took 
Lord Plunket 344 

3 Curtii v. Anon.^ 1 Hog. 132— (Taking 
answer off the file, to prosecute for per- 
jury) doubted. Daly v TooU, 
Lord Plunket 344 

4 Swift Y. Quintan, 1 Hog. 133-(Sune 
point) doubted. Daly v Took^ 
Lord Plunket 344 

5 FUnt V. Fieldy 2 Anst. 543-^Cb8rgiog 
part of bill) said to be inaccurately re- 
ported. M^DermoU v Everitt^ 

Sir M. O'L. 96 

6 Kirk V. Kirkf 13 Ves. jnn.— (Re-exami- 
nation of witness, mistake in evideoce) 
has been much questioned. Knox r 
Knox, Sir M. O'L. 107 

DECREES AND ORDERS 

1 Decree varied on motion as to the oost§ 
of the suit. Conneii v Fritk, 
Lord Plunket 82 

2 Mistake in report, and final decree, ef- 
fect of, rectified under circamstances 
without suit. Hackett v DtmneVy, 
Sir M. OL. 231 

3 Answer allowed to be put in after de- 
cree pro conjesso. Daly y Dvygan, 
Sir M. O'L. Sll 

4 Decree on bill taken pro oonfesso is p^(^ 
nounced by the court — Decree on se- 
q uestration is at the peril of the partf. 
Barrett v Bermingham 8^ Mahon, 
Sir M. O'L. 417 

5 Decree — A ffidavi t to ground attachment 
for non-performance of decree — Neces- 
sary averments. Fleury v Xufj^t/n 
Eq. Ex. 117 

6 Decrees and Orders — Party may be at- 
tached fur non-performance of order, 
though never served upon him, if msde 
when he was present by his coansel. 
DArey v DArey, Sir M. O'L 407 

DEEDS 

1 Solicitor's lien on deeds, for oost»— 
Order to bring in deeds withoot preja- 
dioe to lien. Plumpin v aDdij 
Sir M. O'L. 113 

2 Custody of tide deeds after sale ialsta- 
Porchaser of laigest lot. Cmmin^kBm 

Y Hume, Sir M. O'L. 1^0 

3 Evidence of lost deeds— Redtals-User 

of right— Turbary -Waste. CkaUertoB 

Y WkUe, Sir M. O'L. 200 

4 Deeds— Practice— Lodging deeds in 
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Master t office, or prodactng for inspec- 
tion onljf onder 182d Rule of Novem- 
ber, 1834— Master is to certify which 
is to be doDe. Ckaytor v Chaytar^ 
Sir M.O'L. 432 

5 Lien on client's deeds and docnments — 
Change of solicitor—- Papers necessary 
to carry on suit ordered to be handed 
over, without prejudice to lien. Strang- 
ways T Harmony Cq. £x« 467 

DEFENDANT 

1 A pplication by plaintiff to examine a 
defendant — Practice — Notice. JBlakev 
Blake. Sir M. OX. 198 

2 Application by third person coming in 
under decree to examine defendant— 
Special motion. Cramer y Griffith, 
Sir M. OX. 369 

3 Defendant out of jurisdiction, and not 
served with process, no decree as to 
him. Barrett v Bermingham Sf Mahon, 
Sir M. OX- 417 

4 Defendant— Service of snbpoena— Sub- 
sitution of service on general agent. 
Somers r Conolly 416 

5 Costs between co-defendants. 

And see titles Costs. 

Service. 

DEFICIENT FUND 

1 Allocating order — Practice — Plaintiff's 
post costs, where fund deficient. Birch 
y AIL Sir M. OX. 228 

2 Creditors suit — Plaintiff a puisne cre- 
ditor^ Fund deficient- Practice — Plain- 
tiff's costs. JSxectUors of Magvire v 
Zhindasst Eq. Ex. 25 

3 Creditor s suit — Plaintiff a pnisne cre- 
ditor — Fund deficient — Plaintiff only 
entitled to costs in priority with his de- 
mand. Gray v Crawford^ Eq. Ex. 274 

4 Lands a deficient fund — Clearing the 
title in order to a sale — Puisne judg- 
ment creditors served with notice that 
lands a deficient fund, and required to 
release the lands — On unreasonable re- 
fusal, brought before the court by sup- 
plemental bill, and charged with the 
costs. Barrett v Berminghan 4* Mahon. 
Sir M. OX. 417 

DEMURRER ORE TENUS 
Costs of hearing when demurrer ore tenus 



allowed. Daly v Kirwan, 
Sir M. OX. 156 

And see title Pleading, 8. 

DEPOSITIONS 

1 Mistake in title of depositions — Amend- 
ment after publication — Practice. Mit' 
chell V. Roe, Sir M. OX. 144 

2 Mistake of witness in making deposi- 
tion—Application to re-examine--— 
Practice. Knox v Knox, 

Sir M. OX. 107 

DEPOSIT 
Jlutchinson v Cathcart 452 

See title Sale undek Decree. 

DEVISE 

See title WiLU 

DISCLAIMER 

Full answer amounting to disclaimer-— 
Costs. Plumptre v Walshy 
Sir M. OX. 142 

DOWER 
Husband and wife — Husband tenant in 
tail, without power to jointure — Ori- 
ginal bill praying for jointure amend- 
ed, praying for dower — Amended bill, 
a continuation of original suit, so as to 
avoid statute of limitations. Smith, exe- 
cutor of Wahh V WaUh, Eq. Ex. 167 
And see title Husband and Wife, 4. 

EJECTMENT 
(For non-payment of rent). No injunc- 
tion against proceedings at law by eject- 
ment for non-payment of rent. Clancy 
V Roberts. Sir M. OX. 21 

EQUITY JURISDICTION 

1 Party in possession of a legal right « — 
Strict proof of fraud required, before 
equity can deprive him of it. Ross v 
Steele. Lord Plunket 171 

2 Equity jurisdiction to appoint receiver 
before hearing— Suit for annuity — An- 
swer admitting annuity deed, but alleg- 
ing fraud and usury — Court appointed 
receiver until hearing, deed being unob- 
jectionable prima facie. Kelly v Butler 
Sir M. OX. 435 
And see titles Fraud. 

Injunction, 
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And see tides Jurisdictiox. 

Lunacy. 
Trespass. 

Waste- 
equity OF REDEMPTION 

Receiver, under 5 & 6 ^. 4, c 55, oyer 
equity of redemption — Practice. WaUer 

Y Biennerhasset, £q. Ex. 386 
And see title Receiver, under 5 h 6 

EVIDENCE 

1 Acts of former tenant for life evidence 
against remainderman. NangUy Smithy 
Lord Plnnket 1 19 

2 Document used by party on one occa- 
sion, evidence against bim on anotber — 
Covenant for renewal. Hamilton v PeU- 
ten. Lord Plunket 341 

3 Evidence of lostdeed-^Recital-^User — 
Turbary — Injunction — Waste. Chat" 
terton v Whiie^ Sir M. O'L. 200 

4 Examination of defendant by tbird per- 
son— Master's office — Special motion for 
leave. Cramer v. CfrijffUh, 

Sir M. OX. 369 

5 Application by plaintiff to examine a 
defendant — Practice — Notice. BiaAe 

V Blake, Sir M. OX. 198 

6 Evidence on prosecution fer perjury — 
Application to take an answer off tbe 
file, to be used as evidence on a prose- 
cution for peijury, refused. Daly v 
Took, Lord Plunket 344 

7 Evidence on prosecution for perjury. 
Hdd in tbe Rolls, ex dMto justiticB, to 
allow a pleading to be taken off tbe file, 
to be used in a criminal court on a pro- 
secution for perjury. Napier v Napier, 
Sir M. OX. 414 

8 Evidence — Impeaching credit of wit- 
ness — Alleged admission of witness, 
contrary to his sworn testimony — Prac- 
tice—Articles of impeachment OKeeffe 
r Allen, Eq. Ex. 382 

9 Evidence— Practice— Motion for leave 
to exhibit articles of impeachment to 
tbe credit of witnesses, after pablication 
passed. Murph^f v Flanagan, 

Eq. Ex. n. 384 

10 Evidence^i-Exami nation viva voce at 
bearing. Order for leave to prove deed 
at the hearing ; not if there be a minor 
defendant. White v Baker, Eq. Ex. 382 



EXCEPTIONS 

1 (To answer). Certificate of conntel to 
exceptions to answer ~ 72 Rale of No- 
vember, 1834. Adamson v Jameson^ 
Sir M. OX. 199 

2 75th New Rule of November, 1834, 
Raymond v. Evans, Sir M. 0*L. 428 

And see title Answer. 

3 (To Report). 

See title Practice, ExceptionM, 

EXCISE 
Discovery of duties evaded— Answer re- 
ported short — Exceptions to report 
overruled— Appeal to Lords— Proceed- 
ings^ to enforce answer stayed pending 
appeal. Attorney General v. Cbiimy, 
Eq. Ex. 77 

EXECUTOR 

1 Default, by executor of execotor— Sale 
under decree — Exceptions to report of 
good tit1e.lFF.4uc. 47, s. 12~PieRd- 
ing. O^tMoM vlf ti^tiu, Sir M. O'L 59 

2 Administration snit-^Plea of confession 
by executor— Injunction against credi- 
tor at law — Practice^Costs. QiM r 
Bagnall, Sir M. O'L. HO 

3 Executor— Attachment agaioit exeeo- 
tor, for not bringing in assets pursoant 
to order— Practice. UArcytVArt^^ 
Sir M. O'L. 4«' 

FEME COVERT 
See title Husband and Wife. 

FRAUD 

1 Registry Act — ^Notice to Agent— Pri- 
ority of deeds. Nixon v. HamUxm, 
Lord Plnnket ^^ 

2 Solicitor and dient — Gift by dient- 
Fraod. Ross v Stede, Lord Plnnket 171 

3 l^uity jurisdiction — Party in poves- 
sion of the legal right — Strict proof of 
fraud reqoired, before equity will de- 
prive him of it. ibid. Lord Plonket 173 

4 Equity jurisdiction to appoint receiver 
before bearing^Answcr alleging; ftsnd. 
Kdly V Buder, Sir M. O'L. *37 

GENERAL ORDERS 

1 52d Rule of Nov. 1834— Constmdion 
of, ftc- Liberty to file new bill. 428 

2 57th Rule of Nov. 1834— Amendment 
1 of bill. Ji 
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S 72d Rule of Not. ISS^^Counsers cer- 
tificate to exceptioDS 199 

4 75th Rule of Nov. 1834H*Liberty to 
file snpplemental bill 428 

5 92d Rule of Nov. 1834^Injanction 9 

6 113th Rule of May, 1822— £q. Ex — 
Shewing cause against conditional or- 
der 75 

7 182dRale of November, 1834— Pro- 
duction of title deeds under decree, 432 

8 187th -£q. £x.«— Tenant under court 

32 

9 £q. Ex. Nov. 30, 1838— Tithe— Rent « 
charge 115 

10 New and Amended General Or- 
ders of the Court of Chancery under 4 
and 5 FF. 4, c.78 217 

11 Eq. Ebc. 4 Feb. 1839— Listing notices 
of motion 280 

HUSBAND AND WIFE 

1 Separation deed, when valid— Instru- 
ment, when voluntary. Nixon v Hamil- 
ton^ Lord Plunket 46 

2 Husband separated from wife, and be- 
coming mortgagee in possession of her 
separate estate for twenty years, cannot 
set up statute of limitations. Booth v 
Purser^ Lord Plunket 33 

3 Suit by ferae covert — Pleading*— Par- 
ties-^Practice. Sweeny v HctU^ 

Sir M. OL. 22 

4 Husband tenant in tail ~ Wife entitled 
to dower«->Bill praying for jointure- 
Amended praying for dower— -Original 
bill saves the statute of limitations. 
Smith V Walsh, £q. Ex. 167 

5 Power of a feme covert to dispose of 
a bequest bequeathed to her by will, 
Che interest thereof to be paid to the 
husband during his life. Keene v John^ 
iOMy £q.Ex. 464 

IMPERTINENCE 
See title Impektinence, 
Prolixity, and 
Scandal. 

INJUNCTION 

1 No injunction against proceedings by 
ejectment for non-payment of rent. 
Clanqf V Roberts, Sir M. OX. 21 

2 Administration suit— >Inj unction against 
creditor at law claiming under plea of 



confession by executor.^ Qtiin v Sa^- 
nail, SirM. O'L. " 110 

3 Injunction granted exparte, to permit 
entry on defendant's land to repair wa- 
ter-course — Sudden damage, M^Swi' 
neyYBaynes, SirM. O'L. 322 

4 Covenant for renewal — Perpetual in- 
junction against executing habere at 
law. Hamilton v Patten, 

Lord Plunket 341 

5 Injunction against waste ~ Damages sti- 
pulated in lease. MaxweU v Mitchell, 
Sir M. O'L. 359 

6 Injunction against waste -» Special 
agreement between landlord and tenant. 
Shew Sf Fletcher v Weir, 

Sir M. O'L. 213 

7 Injunction against waste— Turbary- 
Evidence of lost deed. ChaUerton v 
White, Sir M. O'L. 200 

8 Injunction against waste— Irish injunc- 
tion bill-i-Practice. Newenhamy OSul^ 
Uvan, Sir M. 0*L. 68 

9 Injunction against Waste — Doubtful 
title. Lowe v Lucy, Sir M. 0*L. 03 

10 Application for injunction against 
waste«— Tenant's interest determined. 
Wrixon v Condran, Sir M. O'L. 380 

11 Application for injunction against 
waste— Equity jurisdiction in cases of 
trespass. Wrixon v Condran, 

Sir M. O'L. 380 

Sandys v Murray, Eq. Ebc. 29 

12 92d General Order of Nov. 1834— 
Motion to continue injunction, pending 
exceptions tu answer. Lambert v Lam' 
bert, Sir M. O'L. 9 

ILLEGALITY OF CONTRACT 

1 Account between sheriff and sub-sheriff 
-^Contract when illegal, within \\ G. 
1, c. 4. Drummond v Ponder, 
Lord Plunket 223 

2 No discovery respecting illegal contract 
— Sheriffs' liability under 1 1 Anne, c* 
8. Fitzgerald v Arthure, 

Sir M. O'L. 184 

. Andate title Consideration, I. 

INSOLVENT 

1 Assignee of insolvent. Conbm v Jack" 

son 276 

Maxwell v Scanlan n. 277 

And see title Assignee. 
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LIQUIDATED DAMAGES. 



INTEREST 
Practice in Exchequer — Confirming sale 
before purchase-money paid — Interest 
on deposit. Huiehinton v Caihearty 
£q. Ex. 452 



JUDGMENT 

1 Barred by Re-docketting Act, 9 G. 4, 
a 35, as agpiinst purchaser for valuable 
consideration, though purchase was be- 
fore the act, Martin v D Arcy 84 
Knox ▼ KeUy^ Lord Plunket n. 87 

2 Assignment of judgment, 9 Cr. 2, c. 5— 
Relative rights and duties of assignee 
and conuzor. Ferrali v Boyle^ 
Lord Plunket 391 

3 Person taking an assignment of a 
judgment should require the conusor 
to give him notice. Ibid^ Lord PI. 391 

4 Ponuzee of judgment assigns it, and 
afterwards receives payment himself 
from conuzor; conusor having paid 
bona fide without noUce of the assign- 
ment — Held^ the judgment well paid 
off. FarreU v Boyie^ Lord Plnn. 391 

5 Enrolment of the assignment of a judg- 
ment—Registry of a deed — Neither 
operates as notice, ibidf 

Lord Plunket 403 

6 Payment by mortgagor to mortgagee 
after assignment without notice is 
good and in this respect judgments 
stand on same principle as mortgages. 
ibidt Lord Plunket 403 

7 Judgments outstanding — Sale under 
decree— •Allocation of purchase- money I 
—Practice. Greene v Blliott, 

Sir M. O'L. 207 

8 Judgment creditor—Lien on surplus 
fund in court, produced by sale in 
mortgage cause. Machay v Martins^ 
Eq. Ex. 33 1 

And see title Receiver, 5 & 6 TFi 4, 
c. 55. 



JURISDICTION 

1 Over tenant under court-.- At an end by 
discharge of Receiver. Hutchins v 
JIulchinsy Sir M. O'L. 378 

2 Lunacy jurisdiction — Lunatic in Eng- 
land— 'Lands in Ireland. In re B 

Lord Plunket 181 

3 Jurisdiction of equity over party in 



possession of the legal right •Strict 
proof of fraud required. Ro9$ v ^U^ 
Lord Plunket 17 [ 

4 Equity jurisdiction to restrain tresptn 
by injunction. 

See titles Injctnction. 
Trespass. 

JOINTURE 
Husband and wife— Estate tail— Wife en- 
titled to dower— Bill praying for jwi* 
<««— Amended prayingfordbicer^ri- 
ginal bill saves the sUtnte of limitaUoni. 
Smith y Waith^ Eq. Ex. 167 

And see title Husbakd and Win, i 

LEGACY 
See title Will, 1 

LIEN 

1 Solicitor's lien on deeds — Bringing in 
title deeds without prejudice to liea. 
Plumpire v ODdl, Sir M. OL., J 13 

And see tide Solicitor and 

CUENT, S, 6. 

2 Solicitor's lien on papers and deeds of 
client; papers, &c ordered to be handed 
over, to proceed with cause, without 
prejudice to lien. StrangwaysY Haman^ 
£q. £x. 467 

LIMITATIONS. 

1 Statute 3 & 4 fP. 4, c. 27— ^ix yean' 
interest of money charged on Isod— 
Trust — Possession adverse. Byrm r 
Robinson^ Lord Plunket 333 

2 Interest on legacy — Statute 3 & 4 If. 
4, c 27---Former sUliite, 10 Car. % 
c 6 — Suit not for legacy, but for iHreach 
of trust Daly v Kirwan^ 

Sir M. O'L. 156 

3 Amended bill such a continoatioo of 
original suit, as to save statute of iimitar 
tions. Smith v Walsh, Eq. Ex. 167 

4 Husband separated from wife, beooming 
mortgagee in possession of her separate 
estate for 20 years, cannot set up sta- 
tute of limitations. Booth v Purser^ 
Lord Plunket 33 



LIQUIDATED DAMAGES 

Injunction against waste — Damages sti- 
pulated in lease. MaxweU v MUcheil, 
Sir M. OX. 359 



LISTING CAUSES. 



NOTICE. 
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LISTING CAUSES 
Practice— Cause inroliring point to be 
Brgued ordered to be replaced in long 
caase list. Kane v Johnson^ Eq.Ex. 279 

LISTING MOTIONS 
Practice — Equity Excheqoer — Notices of 
motion to be ledg^ed with Register the 
day of the service, to be listed and dis- 
posed of according to their dates. Ge- 
neral Order, 4 Feb. 1839 280 

LOTS 
Sale in lots under decree-— Custody of 
deeda — Parohaser of largest lot. (hin- 
ningkam t Hume^ Sir M. O'L. 150 

LUNACY 

Lunacy jurisdiction — Chancellors of Eng- 
land and Ireland — Lunatic in England- 
Lands in Ireland. In re B a 

loaatie, Lord Planket 181 

MASTERS' OFFICE 
See title Practice, MasUra Office^ L 

MINOR 

1 A ppointmeii t of solicitor by minor plain • 
tifia on attaining their age. BenneU v 
Wkeder, Sir M. O'L. 16 

2 Proceedings in minors' matters— Prac 
tice— No step on motion without new 
petition. In re Cummins^ 

Sir M. 0*L. 9 

And see Johmon v AnheteU, 15 

And see title Practice, Petition. 

3 Minor — Examination of witness viva 
voce to prove deed sX hearing — Not if 
there be a minor defendant. While y 
Baker, £q. Ex. S82 

MISTAKE 

1 Mistake in report and final decree — Ef- 
fect of— Rectified under circumstances 
without suit, ffu^eti r DonnMy, 
Sir M. 0*L. 231 

2 Mistake by witness in making deposi- 
tion 

And see title Evidbnce. 

3 Mistake in decree 

And see title Dbchebs and Orders. 

MODUS DECIMANDI 

See title Tithe Composition, 5. 

HoutUm r tSnahan^ £q. Ex. 470 



MORTGAGE. 

1 A ppHcation by mortgagee, baring j udg • 
ment collateral for receiver, under 5 & 6 
W. 4, c. 55, over his own possession — 
Subject to account of rents. Adams v 
Horn, SirM.O'L. 69 

2 Hasband separated from wife becoming 
mortgagee in possession of her separate 
estate for 20 years, cannot set up statute 
of limitations. Booth v Purser^ 

Lord Planket 33 

3 Assignment of mortgage — Payment of 
mor^agor to original mortgagee with* 
out notice of the assignment, is good 
against assignee, and judgments stand 
on the same principle. Ferrall y 
Boyle, Lord Planket 391 

4 Receiver under 5 & 6 (F 4, c 55, over 
equity of redemption. 

See title Equity of Redemption, 1 

MOTION 

1 Practice Costs of Motion Sum 

awarded for costs insufficient. Walker 
V WaUier. Sir M. O'L. 149 

2 Mistake in a final decree*— Effect of^— 
Rectified under circumstances, by mo- 
tion, without suit. Hackett t Donnelly 
Sir M. O'L. 231 

3 Motion to vary decree in respect of the 
costs. Connell v Prith 

Lord Plunket 82 

4 Motions— New practice — Equity Ex- 
chequer — Notices of Motions to be 
lodged with Register, to be listed and 
disposed of according to their dates—- 
General Order, 4th Feb. 1839. 280 

NOTICE 

1 Notice of a deed tu a principal tfiroiigli 
his agent, though not in the same trans- 
action — Registry act —Priority of deedf». 
Nixon V Hamilton, Lord Plunket 46 

2 Notice — Enrolment of the assignment 
of a judgment — Registry of a deed- 
Neither operates as notice. Per rail y, 
Boyle, Lord Plunket 391 

3 Payment by mortgagor to mortgagee, 
after assignment, without notice, is 
good, and in this respect judgments 
stand on same principle as mortgages. 
Lord Plunket 404 

4 Person taking an assignment of a 
judgment should require the conusor to 
join, or should give him notice. 

Ibid^ Lord Plunket 891 

c t 
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NOTICE. 



PLEADING. 



5 Conuzee of a jodgment assigns and af- 
tervrards receives payment himself from 
conusor, conusor having paid bona fide 
without notice^ He!d the judgment 
well paid off. Ibid, Lord Plunket S91 

NOTICE OFFICE 
Service of replication and other docu- 
ments ^ Practice. Cremin v Howroyd 
8ir M. O'L. 373 

NOTICE OP MOTION 
I Must specify objects of motion with 
particularity and not by reference. Cut- 
ween v WaUh, Sir M. O'L. 200 

8 New practice in Equity Exchequer — 
Notices of motion to be lodged, with 
Register the day aller service, to be 
listed and disposed of according to or- 
der of dates. New General Ordery4th 
Feb. 1839. £q. Ex. 280 

OPENING BIDDINGS 
As to one lot only — Discharge of pur- 
chaser. Gregg v. Glover^ 
SirM. OL. 211 

ORDERS 
See titles Gekekal Orders. 

Conditional Order. 
Practick, Order. 
Decrees and Orders. 

PARTIES 

1 Defect of parties appearing at hearing — 
Practice — Hearing. Phillips v Phillips^ 
Lord Plunket 179 

2 Parties to suit — Remainder-roan, when 
a necessary party - Demurrer too wide. 
Ormonde v. Wandesforde^ 

8ir M. O'L. 238 

S Parties to suit by married woman suing 
for separate estate. Swetny v Holly 
Sir M. O'L. 22 

And see title Pleading, 2. 
4 Demurrer ore tenus for want of parties. 
Daly V Kirwan, Sir M. O'L. 156 

And see title Pleading, 8. 

PERSONAL ESTATE OR 
REALTY 
Money paid in pursuance of covenant to 
fine down rent* In rs Crt^hmj a mdnorj 
«ir M. O'L. 204 



PERJURY 

iS!ee titles Criminal Law. 
Evidence. 

Prosecution vor Perjcrt, 
I and 2. 

PETITION 

1 1 fF. 4, c 60_5 & 6 IF. 4, c55-.No 
motion in petition matter withootnesr 
petition — Exceptions to rule. Joluuon 
vAnheUm Sir M. O'L. 15 

2 No motion in minor's matter without 
new petition. In re Cummins, 

Sir M. OX. 9 

3 Petition struck oat^Practice— New 
petition. ScoU v. Dtnroche, 

Sir M. O'L. 872 

4 Petition in vacation — Practice. Cor- 
coran v Sparrow, Sir M. O'L. 15 

5 Petition — Title rent-charge— 1 and 2 
Vict., c 109, construction of 16tii 
section — No jurisdiction to anaoi ceiti- 
fiiAte on summary petition under 16th 
section. Connor v The Dvktof Dtco^ 
shire, Eq. Ex. 32S 

6 Petition of re- hearing. 

See title Pkacticb. Rehearing, 1 

7 Petition for a receiver under 5 and 6 
W. 4, must he presented in the name of 
the trustee and the party entitled to 
issue execution* &c. Hanley v Blenner* 
hasseU, Eq. Ex. 479 

Petition under 1 h 2 VieL c. 109, 1. 16, 
praying exemption from tithes. Houi- 
ton V Kmahmm, Eq. Ex. 470 

PLEADING 

1 Stating and charging parts of hill^Pir* 
ties to suit, M'DermoU v EveriU 

Sir M. O'L. 96 

2 Parties to suit by married wonaa— 
Practice, Sweeny r HaU^ 

Sir M. O'L. 22 

3 Parties to snit— Sale vader decne- 
Exoeptions to reporto of good tide— 
£ffect of decree on persons not partiefy 
1 IF. 4, c 47, s. 12— Oefiudt by exe- 
cutor of executor, Oldham v HVtttsf 
Sir M. O'L. ^9 

4 Parties to snit — CoBstmclioa of de- 
vise » Shifting limitation. Ormonde f 
Wande^ordsy Sir M. O'L. 238 

5 Parties to snit — EtemaindrnsaB— wi^ 
against tenant for life — Specific per- 

. formance of coveoaiil for papetaal n- 



PLEADING. 
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newal. Lotory r Duffertn, 

Lord Plnnket. 281 

6 Fallanswer amoanting to a disclaimer — 
Costs. Plumptre v IValshl 

Sir M. OX. 142 

7 Demurrer with answer — Illegal con- 
tract — SheriflF's liability under 1 1 Annet 
c 8, Fitzgerald v Artkure^ 

Sir M. O'L. 184 

8 Statute of limitations — Demurrer ore 
tenus — Parties. Daii/ v Kirwan^ 

Sir M. O'L. 156 

9 Under prayer for general relief — par- 
ticular relief granted. Phillips v Phil- 
lips. Lord Plunket. 179 

PRAYING EXEMPTION FROM 

TITHES. 
Under I & 2 Vict,, c 109, g. 16, Houston 
r Kinahan, Eq. Ex. 470 

PRACTICE. 

I. AFFIDAVIT 

Verifying affidavit — Injunction —Waste. 

Shew and FUicher v Weir , 

Sir M. O'L. 213 

And see title Affidavit, 1. 

IL ALLOCATING ORDER 
Allocating order — Deficient fund — Plain- 
tiflTs post costs. Birch y Alt, 
Sir M. O'L. 228 

III. ANSWER 
Exceptions to answer— 75th rule of 
November, 1834— Report not obutned 
within the time limited by the rule — 
Answer when to be deemed sufficient. 
Raymond v Evans, Sir M. O'L. 428 
And seel\i\e General OnDER6. 

2 Answer put in after decree pro co;i/^5o. 
DalyvDuggan, Sir M. O L. 315 

3 Full answer amounting to disclaimer — 
Costs, Plumptre Y Walsh, 

Sir M. O'L. 1 42 

4 Taking answer off file to be used on 
prosecution for perjury, 

See title Prosecution for Pehjury, 1. 



IV. ATTACHMENT 
] Negligence of sheriff in executing at- 
tachment — Summary application against 
slieriff. In re Comyns, Minors, 
Sir M. O'L. 72 

2 Party may be attached for non-perform- 



ance of order though never served on 
him, if made when he was present by 
his counsel. UArcy v UArcy, 
Sir M. O'L. 407 

3 Attachment of tenant under court for 
non- payment of rent - Service of order 
to pay on predecessor of tenant. Arm' 
strong v Southwell, Eq. Ex. 32 

4 Affidavit to ground attachment for non-' 
performance of decree — Necessary aver- 
ments. Fleury v Murphy, Eq. Ex. 117 



V. BILL 

1 Distinctions between stating and charg- 
ing parts of bill. M'Dermoti v Everitt, 
Sir M. O'L. 96 

2 Amendment of bill — Suit by married 
woman — Pleading — Parties. Sweeny y 
Hall, Sir M. O'L. 22 

3 57th general order — Second amend' 
mcnt six weeks after last answer. 
a Grady v Barry, Sir M. O'L. 11 

4 Amended bill a continuation of ori- 
ginal suit so as to save the statute of 
limitations — The original bill prayed for 
jointure and amended bill for dower. 

Smith V. Walsh, Eq. Ex. 167 

5 Dismissal of bill — Usual rule in Ex- 
chequer for replication within four daya 
or bill to stand dismissed — Bill not 
deemed dismissed until costs taxed. 
Synge v Frost, Eq. Ex. 389 

6 Supplemental bill may be filed as of 
course either before or after issue joined 
— 52drule, November, 1 834. Ai^iiion^ 
V Evans, Sir M. O'L. 428 



VI. COSTS 

1 Sum awarded for costs of motion insuf- 
ficient. Walker y Walker, 

Sir M. O'L. 249 

2 As a general rule costs in Equity fol- 
low the result. Burgh v Kenny, 

Eq. Ex. 264 

3 Costs — Sequestration for costs — Sepa- 
rate sequestration for debt and costs—-* 
Not allowed. Groves v Fennell, 

Eq. Ex. 28 

4 Order — Conditional order — Shewing 
cause against alteration in practice. 
lAoyd V Armstrong, Eq. Ex. 75 

VIL COUNSELS CERTIFICATE 
1 Counsel's certificate to exceptions — 72d 
General Rule of November, 1834^ 
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PRACTICE. 



General Rule lOtH July, 1789, Adam 1 2 Application by pUdnttff to esimiBe de- 
tan V Jameton, Sir M. Q'L. 199 I fendant — Practice. Blak» iBUik^ 

2 Coiineers signature to petition of re- I Sir M. OX. 198 

hearing — Leading counsels signature J 4 Articles of impeadinient to credit of 
not required in Exchequer. Fanueti v witness, CKeefe v Allen^ Eq.Ez. 8^2 
Ormsby, Eq. fix. S88 Murpky y Fkma^an, fiq. Ex. n. 384 

VIII. CRKDITORff SUIT ^ Examination of witness viva voce to 

1 Creditors' suit- Deficient fund-Plain- ^'^ i^"^,^ *!f^!"*"l^,^ '^n\''' 
tiffs costs, KeHsf t KeUy, '^^ * """^"^ defendant WhUe r Baker, 



Sir M. OX. S17 

2 Creditors' suH-^PlaintiflP a pnisne 
creditor— -Deficient fund— PlaintiflF's 
costs, Executors of Maguire r Dundasgy 
Eq. Ex. 25 

3 Creditors' suit— Plaintiff's costs— De< 
ficient fund — Plaintiff only entitled to 
costs in priority with his demand, Gray 
V Crawford, E4. Ex. 274 1 

4 Notice served on puisne judgment ere* 
ditors that lands a deficient fund and 
requiring them to release the lands for 
the purpose of a sale on unreasonable 
refusal brought before the court by sup 
plemental bill and charged with costs, 
Barrett r Bermingham and Mahon, 
Sir M. OX. 



Eq. Ex. 
And <ef titles Evidekcb, 
Depositions^ 
Dbbds, 
Witness. 
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XIII. EXCEPTION 

1 Practice— Exception to report->WiIfQi 
default appearing on tnqniry in nuMter'i 
office though not referred by decrstil 
order. Booth y PurMr, 
Lord Plnnket. SS 

2 How exception to report shoold be 
framed — Should state condsely the 
fanlt imputed to report, Ver^/et^Lofd 
GoTty Lord Plunket. 175 

4171 ^ Exception to answer. 
Si^ BUDra PiLAnTi« 



IX. DECREE 

1 Motion to vary direction of decree as 
to costs, Confuli Y Frithf 
Lord Plunket 82 

And see title Dbcmbks and Orders. 

X. DEPOSITIONS 
1 Afistake in title of interrogatories and 
depositions — Amendment of after pub 
lication, Mitchell y Boe^ 
Sir M. O'L. 144 

XI. EQUITY JURISDICTION 
Party in possession of the legal right — 
Strict proof of fraud required, Boss y 
Steele, Lord Plunket. 171 

And see titles Equity Jurisdiction, 

Fraud. 

Lunacy. 

Jurisdiction. 



XII. EVIDENCE 

1 Right of third party coming in under 
decree to require strict evidence of 
deeds already admitted— Costs, Booth 
Y Purser, Lord Plunket. 33 

2 Mistake by a witness in his evidence — 
Application to re-examine, Knox v 
Knox^ Sir M. OX. 107 | 



See supra Practice, Amtwer. 



XIV. HEARING 

1 Costs of hearing — Cause standing over 
for defect of parties, PhUHps v PkiUip$, 
Lord Plunket. 179 

2 Listing causes — Cause involving point 
to be argued — Ordered to be replaced 
in long cause list. JKane y JohMton^ 
Eq. Ex. 279 

XV. INJUNCTION 

1 Injunction against waaie— Irish Idjooo- 
tion bill. Newenham y O^SuIUvom, 
Sir M. O'L. ^ 

2 Motion to continue injunction peoding 
exceptions to answer— 92d genersl or- 
der. Lambert Y Lambert^ 

Sir M. OX. » 

3 See titles, Equity Jurisdiction. 

Injunction. 
Renewal. 
Trespass. 
Waste. 



• XVI- ISSUE 
Issue — Tried on consent by way of dril 
bill appeal. Harris y CiUen, 
Lord Plunket ^0 



PRACTICE. 



PRACTICE. 
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XVII. JUDGMENT 
Jadgment roust be vested in the person by 
whom a petition for a receiver was 
presented. Hanky v BternierhasaH^ 
£q. Ex. 479 

XVI IF. LETTINGS 

1 Letting Lands — Order to let never 
made on consent. Sealy v Munns, 
Eq. Ex. 332 

2 See the following titles, 

Tenant under Court. 
Receivbr. 

XIX. MASTER'S OFFICE 

1 Application of a third person coming in 
under decree for liberty to examine 
defendant — Special motion. Cramer v 
Griffiihy Sir M. O. L. 369 

2 Third person coming into Master s office, 
pro inter esse suo^ requiring strict proof 
of deeds already admitted. Booth v 
Purser^ Lord Plnnket S3 

3 Deeds decreed to be lodged in Master s 
office — Masters discretion under 182d 
Order of Nov. 1834 — He is to certify 
what deeds to be lodged, and which is 
to be produced for inspection. Chaytor 
Y Chaytor, Sir M. O'L. 432 

4 See titles Receiver. 

Tenant under Court. 



Practice, Rolls. Singfeion r Kykf 
Sir M. O'L. 327 

2 Making conditional order absolute— 
Practice in Exchequer. Lloyd r Arm- 
strong^ Eq. Ex. 75 

3 See titles Conditional Order. 

General Rules & Orders. 
Decrees and Orders. 



XX. MOTION 

1 No proceeding by motion in petition 
matter without new petition— Excep- 
tions to rule. In re Corny ns, 

Sir M. OX. 9 

Johnson v Anketell^ Sir M. O'L. 15 

2 Particularity required in notice of mo- 
tion. Curreen V Walsh, Sir M. O'L. 200 

3 Equity Exchequer. Notices of motions 
to be lodged with register, to be listed 
and disposed of according to their dates- 
New Gen. Order, 4th Feb. 1 839. 280 

4 See title Motion. 

XXL NOTICE OFFICE 

1 Service of replication and other docu- 
ments through notice office. Cremin v 
Howroydy Sir M. O'L. 373 

2 See titles Service. 

Decrees and Orders. 

XXII. ORDER. 
1 Making conditional order absolute, not- 
withstanding affidavit to shew caose— - 



XXIII. PETITION 
I 1 No proceeding by motion in petition 
matter without new petition — Excep- 
tions to rule.« In re ComynSf 
Sir M. O'L. 9 

2 I IT. 4, c 60—5 & 6 FF. 4, c. 65— 
Motions in petition matter without new 
petition — When. Johnson v Anketell, 
Sir M. O'L. 15 

3 Petition in vacation — Practice. Corco* 
ran v Sparrow, Sir M. O'L. 15 

4 Petition struck out — New petition. 
ScoU V Denroche, Sir M. O'L. 372 

3 Petition for a receiver must be in the 
name of trustee and persons entitled to 
issue execution. Hanley v Blennerhasset^ 
Eq. Ex. 479 

See title Petition. 

XXIV. PRO CONFESSO 
PROCEEDINGS 

1 Taking amended bill pro confesso,'^ 
O Grady v Barry, Sir M. O'L. 206 

2 See title Decrees and Orders. 



XXV. RECEIVER 

1 Motions by receiver : interference with 
rights of parties—Costs. Cy Connor y 
Mahne. Sir M. O'L. 20 

2 Receiver allowing head- rent to be in 
arrear — Landlord's application for leave 
to proceed at law — Costs. Walsh y 
Walsh. Sir M. O'L. 209 

3 Receiver — Application for order to 
let— Affidavit must shew who in actual 
possession of lands. Sealy v MunnSf 
Eq. Ex. 332 

4 Receivers-Proceeding against surety 
of defaulting tenant. Richardson ▼ 
Walsh. Sir M. O'L. 147 

5 Receiver's costs — Solicitor of defaulting 
receiver. Executors of M^ Bride ▼ 
Clarhe. Sir M. O'L. 203 

6 — Receiver — Sale — Making oat rental- 
Obstruction by tenants. Peyton ▼ 
M'DermotL Sir M. 'OU 326 
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PURCHASE-MONEY. 



7 Receiver extended to other lands— Ad- 1 PRINCIPAL AND SURETY 

ditional gecnrity. Wise y Ashe, 210 1 7%« Queen r GCaUaghdn^ 439, 448 

Hatchell ▼ CurtiSy Sir M. O'L. 210 



8 Receiver*- Petit ion for a receiver must 

be presented in name of trustee, and 

persons entitled to issue execution. 

HanUy v Blennerkasseitf £q. Ex. 479 

And see titles Receiver. 

Receiver 5 & 6 W. 4, c. 55 
Tenant umder Court. 
Equity Jurisdiction. 

XXVI. RE-HEARING 

Petition for rehearing in Exheqoer need 
not be presented within six months^ 
Most be signed by two counsel^The 
leading counsel's signature not neces- 
sary. Faussett v Ormsby, £q. Ex. 388 

XXVII. REVERSION 
Purchaser of. Hutchinson v Cathcari 452 



XXVIII. SALES 

1 Sale under a decree — Opening biddings 
as to one lot only — Discharge of purcha- 
ser. Gregg y Glover, Sir M. O'L. 211 

2 Sale under a decree — Opening biddings. 
Digbg v Browne, Sir M. O'L. 377 

3 Sale under decree— Bringing in title 
deeds ~ Solicitor's lien. Plumptre v 
a Dell, SirM. O'L. 113 

4 Sale under decree — Outstanding judg- 
ments — Allocation of purchase money. 
Greene v Elliott, Sir M. O'L. 207 

5 Sale under decree — Conditions of — De- 
fective title — Practice. Bennett v Whee- 
ler, Sir M. O'L. 18 

6 Sale — Rents accruing before sale con- 
firmed. ScoU V Rathe, Sir M. O'L. 1 05 

7 Sale under decree — Interest on pur- 
chase money — Deposit — Reversionary 
interest. Hutchinson v Cathcart, 

Eq. Ex. 452 

XXIX. TRUSTEE 
Petition for a receiver must be presented 

in name of trustee, and persons entitled 
to issue execution. Hanley v Blenner- 
hasset, Eq. Ex. 479 



PRINCIPAL AND AGENT 

Notice of unregistered deed to principal 
through agent, though not in the same 
transaction — Registry of deeds — Prior- 
ity. Nixon V Hamilton, Lord PL 46 



PRIORITY OF DEEDS 
See titles Deeds. 

Notice, 1. 
Reoistrt Act. 
Assignment. 
Mortgage, 2. 

PRO CONFESSO 
Taking amended bill pro con/esso — Prac- 
tice, a Grady Y Barry, Sir M.O'L.206 
And see titles Practice, Pro confesso, I. 

Decrees and Orders, 4. 



PROLIXITY, IMPERTINENCE, 
AND SCANDAL 

1 Statement in a bill if relevant and ma- 
terial to the suit, not to be deemed 

scandalous. Everard v. , 

SirM. O'L. 421 

2 Limitation of the time within which a 
pleading should be referred for prolixity 
and impertinence, under New Rale 
(Nov. 1834) does not extend to scan- 
dal ; as to which the court will extend 
the time as much as possible. Everard 
V , Sir M. O'L. 421 

PROSECUTION FOR PERJURY. 

1 Application to take answer off file to be 
used as evidence on prosecution for 
perjury, refused. Daly v TooU^ 
Lord Plunket 344 

2 Considered by M. R. to be er dAiio 
jusHtim to allow an affidavit to answer 

to be taken off the file to be used in a 
criminal court, on a prosecution for 
perjury. Napier v Napier^ 
Sir M. OX. 414 



PUBLICATION 

Amendment of mistake in title of deposi- 
tion and interrogations after publics- 
tion — Practice. Mitchell v Roe, 
Sir M. O'L. 144 

PURCHASE-MONEY 

By the practice of the court of Exche- 
quer, a purchaser is not required to 
lodge the remaining three- fourths of his 
purchase- money before confirming s 
sale under decree. Hutchinson v Cath- 
cart. Eq. Ex. 452 



PURCHASE-MONEY. 



RENEWAL. 
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And see title Interest on Purchase- 

Money. 

RECEIVER. 

1 Motion by receiver — Interference with 
rig^ht of parties — Practice — Costs.— 
(/Connor v Malone, Sir M. 0*L. 20 

2 Receiver allowing head-rent in arrear — 
Landlord's application to proceed at 
law — Practioe — Costs. WaUky Walsh, 
Sir M. OX. 209 

3 Receiver making out rental — Obstrac- 
tion by tenants — Practice. Peyton v 
M'DermoU, Sir M. O'L. 326 

4 Receiver extended to other lands — Ad- 
ditional security. Wisev Ashty 210 
Hatchellv Curtis, Sir M. OX. 210 

5 Receiver Practice Tenant under 

court — Attachment for non-payment of 
rent — Service of order to pay on prede- 
decessor of tenant. Armstrong v South- 
weUj £q. Ex. 32 

6 Receiver — Practice — Application for 
order to let — Affidavit must shew who 
In actual possession of lands. Seafy v 
Mstnns, Eq Ex. 332 

7 Receiver must give security, though all 
parties consent to waive it. Bailie v 
Bailie, Sir M. O'L. 413 

8 Receiver — Equity jurisdiction to ap- 
point receiver — Annuity cause — An- 
swer admitting deed, but alleging fraud 
and usury — Court appointed a receiver 
until the hearing, deed being unobjec- 
tionable /Trtma facie. Kelly v Butler, 
Sir M. OX. 435 

RECEIVER 5 & 6 fF. 4, c. 55. 

1 Application for receiver under 5 and 6 
TV. 4, c. 55-~Elegit 24 years old- 
Judgment not revived. Mohan v Fitz- 
gibbon, L<ird Plunket 6 

2 Receiver, 5 & 6 YFl 4— Whether grant- 
ed over terra for years — Practice — 
Chancery — Notice to persons in posses- 
sion. Reynolds v. Falhinety 

Sir M. OX. 95 

3 Receiver under statute — Whether 
g^nted over equity of redemption — 
Practice-i- Equity Exchequer. Waller 
y Blennerhasset, Sir M. OX. 386 

4 Mortgagee in possession applying for 
receiver under statute in virtue of 
judgment collateral, subject to account 
of rents received. Adams v. £^or», 
Sir M. OX. 69 



5 Receiver, 5 and 6 W. 4,* c. 55— Prac- 
tice — Allowance out of rent to respond- 
ent tenant for life — Discharge of re- 
ceiver as to part for support of tenant 
for life. Evans v Blennerhasset, 

Eq. Ex. 115 

6 Receiver, 5 and 6 If^. 4, c 55 — Costs 
of appointment of receiver under act — 
Order to pay out of rents. Stanley r 
Bond, Eq. Ex. 118 

7 A petition for receiver under 5 and 6 
W 4, c. 55, s. 31, most be presented in 
the name of the party entitled to sue 
out an elegit, or issue execution, as also 
in the name of trustee. Hanley v Blen^ 
nerhasset 478 

RE-DOCKETTING ACT. 
9 G. 4, c. 35 — Judgment barred by re* 
docketting act as to purchaser for valu- 
able consideration, though purchase 
before the act. Martin v UArcy 84 
Knox V Kelly, Lord Plunket 87 

RECOGNIZANCE 
Of county treasurer. The Queen v O'Cal' 
laghan, Casey <S^O'J9n>ii,Eq.Ex.439,448 

REGISTRY 
See titles Deeds. 

Judgment. 

Mortgage. 

Notice. 

Priority of Deeds. 

RE-HEARING 
Practice in Exchequer — Petition of re- 
hearing need not be presented within 6 
months; does not require the leading 
counsel's signature. Faussett v Ormsby, 
Eq. Ex. 388 

RENEWAL 

1 Whether covenant for perpetual re- 
newal can be good defence at law to 
ejectment. Nangle v Smith, 

Lord Plunket 119 

2 Evidence of covenant for renewal — Bill 
in Chancery filed by former tenant for 
life. Nangle v Smith, 
LordPluuket 119 

3 Stipulation in lease for fine on renewing 
any life or lives does not amount to a 
covenant for perpetual renewal. Nangle 
V Smith, Lord Plunket 119 

4 Evidence of covenant — Acts of former 
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RENEWAL. 



SEPARATION DEED. 



tenants for life evidence against re* 
mainder-mani NangU y Smithy 
LordPlnnket 119 

5 Parol covenant for perpetual renewal 
anterior to statute of frauds — Evidence 
of. Nanpler Smith, LordPlnnket 119 

6 Evidence of covenant for renewal com- 
plete, but evidence of defendant being 
assignee of reversion defective, whe- 
ther there can be a perpetual injunction 
against executing habere at law. jETo- 
miiton V Patten, Lord Plunket S41 

7 Covenant for renewal — Tenant, though 
he disputed landlord*S title at law not 
barred of relief in equity — Sub-lease 
with covenant to add lives added to 
head-lease— Relative duties of landlord 
and tenant under such a covenants- 
Practice — Costs. Waliace v Patten, 
Lord Plunket 338 

8 Covenant for renewal in 1695 — Cur- 
rency act, 6 Cr. 4, c 79 — Words, 
" Lawful money of England*', in lease 
dated in 1695 how construed — Collate- 
ral demands— Practice — Costs. PUz- 
gerald v. Carew, Lord Plunket 346 

9 Renewal of <Mte« ^voCieff clause of church 
lands — Purchase of fee under 6 &7 FFl 4, 
c. 99. Byme v Hugo, Sir M. O'L. 35 1 



RENTAL 
Making out rental— Receiver- 
tion by tenant under court. 
Sir M. OL. 



-Obstruc- 

Peyton v 

326 



RENTS 

1 Practice as to rents accruing before sale 
confirmed. Scoit v Rothey 

Sir M. O'L. 105 

2 Rents received in another cause since 
bill filed^Practice. Biand v Gooid, 
Lord Plunket 5 

RENT CHARGE 
For tithes under 1 and 2 Viet. c. 109, s. 
16. HouMton V Rnahan, Rq. Ex. 470 
.^liuf jesTiTHB Composition. 

REVERSION 
A pmcbaaer of a reversion is bound to pay 
interest on purchase-money, the wear- 
ing out of the life being Untamoant to 
the urterest of the rents and profits. — 
Hwidummm t Gukeart, Eq. Ex. 452 



SALE UNDER DECREE 

1 Production of deeds under decree for 
sale — Master to certify what deeds to 
be lodged and which to be prodooed for 
inspection— 182d Order of Nov. 1834. 
Chaytor v Chaytor, Sir M. 0*L. 432 

2 Sale under decree —Lands a deficient 
fund*- Puisne jndgiAent creditors may 
be called on to release the lands, and on 
unreasonable refusal brought before the 
court by supplemental bil^ and charged 
with the costs. Barrett v Birmingham 
Sf Mahon, Sir M. 0*L. 417 

3 Sale under decree— Exceptions to re- 
port of good title— 1 W. 4, c 47, s. 
12 — Effect of decree on persoas oot 
parties — Default by executor of execa- 
tor. Oldham v WiUdm^ 

Sir M. OL. 59 

4 Sale under decree while judgments oat- 
standing*- Allocation of purchase-mo- 
ney ^ Practice. Greene v EUiott, 
Sir M. O'L. 207 

5 Sale under decree— Li lots— Custody 
of title deeds common to the aereral 
lotfl«-.Purchaser of laigest lot. Cm- 
ningham v. Hume, Sir M. O'L. 150 

6 Sale under decree— Opening biddiags 
as to one lot only — Discfaaige of pur- 
chaser. Gregg r Glover^ 

SirM. O'L. 211 

7 Sale under decrees-Opening biddings. 
Digbg r Brawn, Sir M. 0*L. 377 

8 Sale under decree— Practice in Exche- 
quer — Confirming sale before paymeot 
of purchase- money— -Interest on pur- 
chase-money. HutMmton v CoAxarU 
Eq. Ex. 425 

SCANDAL 
See title PnoLixnT, 

Impertinekce and 

SCAKDAL. 

SECURITY FOR COSTS 
Knighi v De BJaquiere ^^^ 

^nerofil v , Sir 5L O'L. 421 

And see title Cocts. 

SEPARATION DEED 
Booth V Purser, 

Nixon T HaadUon, Lord ilonket 
And see Hcsbakd akd Wjn» !• 
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SEQUESTRATION 

1 A decree on sequestration is at the peril 
of the party, bat a decree on bill pro 
confesso is pronounced by the court. — 
Barrett v Birmingh<»m and MahoUy 
Sir M. OX. 417 

2 Sequestration for costs — Separate se- 
questrations for debt and costs not 
allowed. Graves v FenneU^ 

£q. Ex. 28 

SERVICE 

1 Of order to ground attachment for non- 
performance. 

^ee titles Orders. 

Decrees and Orders. 

2 Substitution of service — Defendant re- 
sident abroad and place unknown but 
not secreting himself — Service substi- 
tuted on his general agent. Somers v 
Connolly, Sir M. O'L. 416 

SHERIFF 

1 Sheriff and sub sheriff— Illegality of 
contract within 12 G. l^c 4— Account. 
Drummond v Ponder, 

Lord Plunket 223 

2 Negligence of sheriff in executing at- 
tachment Summary application 

against. In re Comyns, minors, 

Sir M. OL. 72 

3 Sheriff 'i* liability under H Anne^cB — 
Illegal contract. Fitzgerald v Artkure, 
Sir M. OX. 184 

SHIFTING LIMITATIONS 

Construction of shifting limitations in will. 
Ormonde Y Waruietforde, 
Sir M. OX. 238 

AndseeXMie Will, 2. 

SOLICITOR AND CLIENT 

1 Gift to solicitor by client — Fraud — 
Equity jurisdiction over party in pos- 
session of the legal right Ross v Steele, 
Lord Plunket 171 

2 Solicitor — Under what circumstances 
privileged from arrest. Longfield v 
Carpenter, Lord Plunket 349 

3 Solicitor's lien on client's deeds'—Bring- 
ing title deeds into court without preju- 
dice to lien— Practice. Phtmptre v 
a Dell, Sir M. O'L. 113 

4 Appointment of solicitor by minor plain* 
tiffs on attaining their age. Bennett ▼ 
Wheeler. Sir M. OX. 16] 



5 Costs and expenses incurred by solicitor 
of defaulting receiver. Executors of 
MBride v Clarke, Sir M. O'L. 203 

6 Lien on client's deeds and documents — 
Change of solicitor — Papers necessary 
to carry on suit ordered to be handed 
over without prejudice to lien. Strang- 
ways Y Harmon, JB^. Ex. 467 

SOLICITOR 

1 Admission to practise — Five years' ap- 
prenticeship within 7 Q. 2, c. 5— De- 
votion of whole time of apprentice to 
master — Holding public situation in- 
compatible with apprenticesliip— Dis- 
cretion of court under 13 & 14 6r. 3, c» 
23. In re Lyons, Eq. Ex. 267 

2 Solicitor — Apprenticeship — Period of 
service reckoned by terms — Twenty 
terms. In re Powell, Eq. Ex. 328 

3 Solicitor — Apprenticeship, within 1 & 2 
G. 4, c. 48 — Three years' service after 
taking degree at Trin. Col. Dub. In re 
Collum, Eq. Ex. 278 

Where an apprentice to an attorney, upon 
the death of his former master, entered 
the office of another attorney for the 
purpose of completing his apprentice- 
ship, but before his indentures were 
assigned a term elapsed, he was under 
the circumstances of the case allowed 
credit for the term which had so elapsed; 
and having served twenty clear terms 
inclusive of that term, he was admitted 
an attorney of the Court of Exche- 
quer. In re (XBrien, Eq. Ex. 480 

SPECIFIC PERFORMANCE 

1 Agreement of tenant for life — Decree 
for execration against remainder-man — 
Statute of frauds. Lowry v Dufferin, 
Lord Plunket . 28 1 

2 Specific performance — Contract partly 
void. Dahf v Duggan, 

Sir M. O'L. 311 

3 Specific performance of covenant to 
exonerate lands of outstanding incum- 
brances-QtttaA*fii€lbill. VereherYLord 
Gort, Lord Plunket 1 

STAYING PROCEEDINGS 

1 Stayings proceedings pending appeal to 

lords-^Order overruling exceptions to 

report of short answer^— Appeal to 

lords — Proceedings stayed pending ap- 



500 TRUSTEE, &c. 



WITNESS. 



money charged on land can be reoovered 
where tmst not express. Byrne r Ro- 
binmm, Lord nonkei 833 

8 Appointment of new tmstee^i^l W, 4, 
0. 60. In re Legg, Sir M. O'L. 374 

9 Appointment of new trustee under 1 
FF. 4, G. 60, s. 22. MUekeU y Nixon, 
Sir M. O'L. 155 

10 A petition (or a reoeirer most be pre 
sented in the name of trostee, as well 
as the parties entitled to issue execn- 
timi on -a jo<^;ment. Hanky f Bien^ 
nerkueei, Eq. Ebu 479 

TURBARY 

See title Waste, 3 

USURY 
Suit fiqr anninty*— Answer admitting an- 
nnity deed, but alleging fraud and usury 
.-jOourt -appointed t«oeivor until hear- 
ing, being unobjedioo^le prima 
JMe. KdfyYBuaer, 435 

VACATION PETITION 
Practice. Corvoran r Sparrow, 
Sir M. O'L. 15 

And eee title Pbtition, 4 

VOLUNTARY l>EE3>. 
See tides CoM6iDbRATioN, I. 

PRIDIUTY at DfiBDfi. 

WASTE 

1 Irish injmiction bill to rertnun waste— 
Practice. Newenham y OtSulUean, 
Sir M. O'L. 68 

2 Application far injunction against waste 
.^Doubtful tiUe. Lowe y Lncey, 

Sir M. 0*L. 93 

3 Injunction — Turbary WastO'-^EW- 

dence of kMI deed. duMertonYWkiie. 
Sir M. O'L. 200 

4 Injunction ^Turbary Waste— Spe- 

dal agreement — Practiee— s-Affidavit. ~ 
Skem and FkuJur y Weir, 

Sir M. O'L. 2131 



5 Turbary -Waste— Damsgesliqaidated 
in lease— Injunction.' Maxwell r ilft'l- 
eheU, Sir M. O'L. 359 

6 Application for injunction to stay waste 
—'Tenant's interest determined— Equi- 
ty jurisdiction in casesof trespass— Sad- 
den and irreparable damage. Wrixon 
Y Condran, Sir M. O'L. S90 

7 Application for injunction against vra$te 
—Equity jurisdiction in cases of trei- 
pass* Sudden and irreparable damage. 
Sandys y Murray, Eq. Ex. 29 

WILL 

1 Legacy-*Obange of currency between 
will and codicil by 6 &. 4» c. 79-Codicil 
such a republication of will that legsciet 
in will are payaUe in British corrency. 
Hamilton y Carroll, Lord Planket 175 

2 Construction of will — Sbif^ing limita- 
tion* Ormonde y Wandesforde, 

Sir M. O'L. 238 

3 Construction of will-^Legacy Tested or 
contingent. Lnby r Hamilion, 

Sir M. O'L. 30) 

4 Construction of will as to the disponl 
of property bequeathed to the soleo« 
of a feme covert, the interest of the pro- 
perty to bo paid to husband daring ki^ 
life. Keene y Johnson, Eq. Ex. 4^^ 

WITNESS 

1 Application to re-examine — Mistake by 
witness in giving his evideuce— Prac- 
tice. Aiiar ▼ Knox, Sir 5L O'L. 107 

2 Witness— Application by third paHy tu 
examine defendant in offico— Specbi 
motion. Cramer r Griffith, 

Sir M. O'L. 369 

3 Examination of witness viiva fwtfst 
hearing, to prore deed — Not if there b( 
a minor derondant. Whiie v Bakr^ 
Eq. Ex. 882 

4 Witness^Practioe-* Articles of im 
peacbment to credit. OKeeffe r AlU^ 
^Tex. 383 
Murphy y Flanagan, Eq. Ex. 38^ 

And see title Evidence, 9. 
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